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INTRODUCTION. 





The following pages contain in an enlarged form 
the Tagore Law Lectures delivered by me in the Univer- 
sity of Calcutta, 

As regards the sale of goods and trade usages an 
attempt has been made to collect all the Indian and all 
the relevant English decisions on every point which has 
been judicially noticed up to the end of August 1912. 

In the preparation of this book I have constantly con- 
sulted and made use of the following among other text 
books, Benjamin on Sale, Blackburn on Contract of 
Sale, Campbell on Sale of Goods, Chalmers on the Sale of 
Goods Act, Addison, Anson, Chitty, Leake and Pollock on 
Contract, Halsbury's Laws of England, Page and Beach on 
Contract, Scrutton’s Bills of Lading, Aske on Trade Usages, 
and Mayne and Sidgwich on Damages. I must acknow- 
ledge the great assistance which I have derived from these 
authors, and more particularly from Benjamin on Sale. 
Had not the Contract Act introduced into India numerous 
changes from the Common Law in obscure, unsatisfactory 
and contradictory language, the Calcutta University would 
not have selected the present topics for a Tagore Law 
Lecture. 

The table of contents, usual in text books, has been 
curtailed as the index is, it is hoped, sufficiently complete 
to enable a ready reference to any point which this book 
contains. 

The Calcutta University allows but a limited time for 
the publication of the Tagore Law Lectures, but it is 
hoped that in spite of its imperfections, this book will be 
of use to the profession. 


C. O. R. 


Isl Oclober, 1912. 
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CORRIGENDA. 
P. 23, I. 7, delete '* is." 


P. 108, Z. 2-8, for “the chapter on" read “a contract 
for." | 


P. 121, in marginal note to §116for “tender” 
read “ under." 


P.141 5.8, the reference to Walker v. Nussery is 1. J. 
Ex. 120. 


P. 182, 1. 10, delete “the buyer of.” 
P. 186, n. 1, for “s. 182" read " § 182.” 
- n. 3, Tories 119, 182" read " $ $ 119, 182." 
P. 230, J. 27, for " property” read ‘‘ properly." 
P. 383, LL for “after " read '* before" and for '* ended" 
read " begun." 
P. 396, /. 4, for “representatives " read "representation." 
P. 470,1. 18, for " carried" read ‘' barred.” 
P. 477,1. 2, for" damages” read " remedies." 
P.610, /. 26, for “ ascertained ” read “ unascertained." 


P.710,/. 7, for ‘‘ non-compliance " read " compliance.” 
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CHAPTER I. 


The Sources of Mercantile Law as administered in 
British India. 
The law administered by the Courts of British India 
consists, so far as it is the subject of enactments, of :— 
(a) Such Acts of Parliament as extend, expressly of 
by implication, to British India. 
(b) The regulations made by the Government of 


Madras, 


Bengal 


and Bombay before the 


coming into operation of the Government ol 
India Act 1833, (3 and A Will. IV c. 85).! 

(c) The Acts passed by the Governor-General in 
Council? under the Government of India Act 
1833, and subsequent Statutes. ? 

(d) The Acts passed by the local legislatures since 
their re-constitution under the Indian Coun- 
cils Act of 1861 (24 and 25 Vict. c. 67). 


(e) Regulations made by the 


Governor-General 


under the Government of India Act of 1870 


(33 Vict. c. 3). 


(f) The Ordinances, if any, made by the Governor- 
General under s. 23 of the India Councils Act 
1861 (24 and 25 Vict. c. 47) and for the time 


being in force. 


To these may be added :— 
(g) Orders in Council made by the King in Council 
and applying to India. 


1 See the Digest of Statutes 
relating to India, published by the 
Indian Legislative Departinent. 

3 For the purely local extent of 
such Acts see Knill v. Dumerque, 
1911, June 80, C. A. (1911) W. N. 


( - alo 
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159. (Act 33 of 1871: beid not to 
prevent assignment of Indian 
Civil Servant's pension in Eng- 
land.) 

3 Still found in the Bengal, 
Madras and Bombay Codes. 


S 1. 
Statutary 
Law in 
India. 


$ 1. 


$ 2. 


Commercíal 
Legislation. 
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SOURCES OF MERCANTILE LAW, 


(h) Statutary rules made under the authority of 
English Acts. 

(7) Rules, orders, regulations, bye-laws and notifica- 
tions under the authority of Indian Acts. 

In the first place it will be observed that the present 
legislative authorities are the British Parliament and the 
Indian Legislatures; for the British Parliament from 
which the Indian authorities have derived all their 
powers, while granting the Governor-General in Council 
the right to make laws affecting British India subject to 
certain restrictions, and the Local Legislatures certain 
powers as far as their jurisdictions extend, has retained to 
itself the right to legislate for India. This right was ex- 
pressly reserved for Parliament by section 51 of 8 & 4 W. 
IV. c. 85, and has been re-affirmed in the subsequent 
India Councils Acts under which the Governor-General in 
Council and the Local Legislatures have been given their 
respective powers. A recent statute passed under this 
reserved power, is the Merchant Shipping Act of 1894, 
and generallys peaking, the British Parliament concerns 
itself only with Imperial atfairs and leaves local matters 
to the Indian authorities. 

The respective powers of the Indian Legislatures are 
defined by the various statutes referred to above, and a full 
account of these will be found in Ilbert on the Govern- 
ment of India. For the purposes of these lectures, it is 
not necessary to consider the details of such powers, but 
a short history of the law will suffice to make clear the 
present situation as regards mercantile matters. 


Commercial Legislation was first introduced into India 
to meet the requirements of English traders, who had 
established themselves in the Presidency Towns, and 
who found it impossible to have recourse to any of the 
native tribunals. It was because the original demand 
came from English traders, and because it has always 
been considered by the English Legislature, as well as 


COMMERCIAL LEGISLATION, 


by the Privy Council; extremely desirable that the law 
regulating mercantile contracts should, as much as 
possible, proceed on the same principle in all parts of 
the world, and especially that this uniformity should 
prevail in respect of England and its dependencies, that 
the mercantile law introduced into India is, broadly 
speaking, the English mercantile law. 

English law, however, was not introduced at one time, 
and it is owing to this fact that there is a difference 
between the law of the Presidency Towns and of the 
Mofussil. The first Charters granted to the East India 
Company in the 18th Century were with respect to the 
Presidency Towns only, as being the only centres of Eng- 
lish trade where it was thought advisable to impose any 
legislation, the Mofussil at that time being in an un- 
developed state and there being no pressing demand for 
legal reforms, Under these Charters English Common 
and Statute law in force in England at the time was 
deemed to be introduced and in force in the three 
Presidency Towns so far as it was applicable to local 
circumstances, but, under the Charter of 1753, all suits 
and actions between " natives" only were excepted from 
the Jurisdiction of the English Civil Courts, unless both 
parties submitted to the determination of the Court. The 
details of these Charters are dealt with by Ilbert in his 
work on the Government of India, as also the subsequent 
legislation establishing the various Courts in India. For 
the present purpose it is sufficient to refer to the provi- 
sions of the English Act of 1781 (21 Geo. III. c. 70.) where- 
by the late Supreme Court of Calcutta was established 
and empowered to hear all cases between the inhabitants 
of Calcutta, but it was enacted that all matters of contract 
and dealing between party and party shall be determined 
in the case of Mahomedans by the laws and usages of 
Mahomedans, and in the case of Gentus (Hindus) by the 


1 Dimech v. Corlett, (1858) 12 Moore P.C. p. 229. 
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§ 2. 


Difference 
between 
Presidency 
Towns and 
Mofussil. 


Introduction 
of Common 
Law. 


LAW IN MOFUSSIL. 


laws and usages of the Gentus, and when one only of 
the parties was a Mahomedan or Gentu, by the laws and 
usages of the defendant. A similar Act was passed in 
1797 relating to the Courts of Madras and Bombay. Under 
the Charters of the High Courts of Calcutta, Madras and 
Bombay, these provisions are, where no rule has been 
enacted by an Indian Code, still in force,’ but as they were 
not included in the list of English statutary provisions, 
which under the India Councils Act of 1861 (24 and 25 Vic- 
toria c. 47),the India Legislatures are precluded from alter- 
ing, they are subject to subsequent legislation, and have 
been almost entirely superseded by the Indian Codes.* 


These provisions only apply to Presidency towns: in 
the Mofussil the law was and is different. There the 
Common and Statute Law of England has never been intro- 
duced, but the Courts are governed by Regulation III. of 
1793, whereby it was enacted that the law to be adminis- 
tered in the Mofussil Courts was to be according to justice, 
equity and good conscience. This Regulation is still in 
force, and the same rule was repeated in the Bengal Civil 
Courts Act, XII. of 1887, section 37 and in the Madras 
Civil Courts Act III. of 1873, section 15. ‘The Privy Council? 


1 In Madliwa v. Venkataraman- 
julu, (1903) 26 M. 662, 670, the 
Act of 1797 was assumed to be still 
in force: but this is not so, One 
survival of Hindu law seems to be 
the rule of Damdupat in Bombay, 


was said to be abrogated as far as 
mortgages are concerned by the 
Transfer of Property Act. 1882, 
ss. 86, 88, Madhwia v. Venkata- 
ramanjulu, (1908) 26 M. 662. 
There is also a Mitakshaha rule as 


Ali Sahcb v. Shabji, (1895) 21 B. 
85, and Calcutta, Nobin Chunder 
v. Romesh Chunder, (1887) 14 C. 
781. It does not apply in the 
mofussil, Het Narain v. Ram 
Deni, (1883) 12 C.L.R. 590. Surjya 
v. Sirdhari, (1882) 9 C. 825: see 
Anandrao v. Durgabai, (1896) 
22 B. 761: or in the Madras Pre. 
sidency, Annaji Rau v. Ragubai, 
(1883) 6 M.H.C. 400. This rule 
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to interest by way of damages on 
wrongful refusal to pay a debt, 
which is recognised iu Bombay, 
Saunadanappa v.  Shivbasawa, 
(1°07) 31 B. 854, but not in 
Madras, Subramania Aiyar v, 
Subramania, (1908) 18 M.L.J. 245. 

3 See Madhub Chunder v. 
Rajcoomar, 14 B. L. R. 75. 

3 Waghela Rajsanji v. Sheik 
Masludin, (1887)14, 1. A. 87,p. 94. 


ENGLISH PRINCIPLES. 


has laid it down that equity and good conscience are 
generally interpreted to mean the rules of English law if 
found applicable to Indian Society and circumstances. 
The above provisions both as to the Presidency towns and 
the Mofussil, created a state of confusion and rendered 
it a matter of great difficulty to ascertain the law applica- 
ble to particular cases, as is graphically depicted in the 
report of the Judges of the Supreme Court of Calcutta in 
1883, which led to the appointment of the Indian Law 
Commissioners who inaugurated the codification of 
Indian law. The present position 1s that when no Indian 
Code or other law applying to India enacts the law, the 
above provisions still govern Commercial transactions, 
and result in a difference between the law of the Presi- 
dency towns and of the Mofussil. 

In other cases where there is no question of Mahome- 
dan or Hindu law, their Lordships of the Privy Council! 
have laid it down that in the absence of any law or well- 
established custom existing in India on the subject, the 
English law may properly be resorted to in mercantile 
affairs for principles and rules to guide the Courts in this 
country to a right decision ; and in another case they said 
that where no particular usage or custom qualifying the 
Mercantile Law of England as between principle and 
factor, prevails, it is by the general Mercantile Law that 
the powers and duties of parties in consigning goods must 
be determined, for the courts of India do not recognise 
the law of England as the lex fori.? 

These observations apply to the Mofussil as well as the 
Presidency Towns, where under the Charters referred to 
above the English Common Law, unless superseded ex- 
pressly by Indian enactments, still obtains. The General 

1 Mollwo March Co. v. Court of 2 Merlunjov Chuckerbutty v. 
Wards LA. Sup. Vol. 886; Dada v. Cochrane, (1865) 4 W.R. 1 P.C.; 


Babaji, (1865) 2 B. 38, 55. Mayor of Lyons v. East India Co., 
1 Moo. 1 A. 176. 
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COMMON LAW. 


Mercantile Law referred to above is that part of the 
Common Law of England which refers to mercantile 
matters. It appears then that, subject to the special 
conditions of the locality, the English Common Law may 
be resorted to in all Indian cases for principles of 
Commercial Law. 

It is therefore necessary to consider the Common Law 
of England. The Common Law of England is that body 
of law which has been judicially evolved from the 
general custom of the realm and has existed according 
to judicial theory from beyond legal memory ; and ac- 
cordingly when a new point arises, it is decided accord- 
ing to the Common Law and the decision is not regarded 
as an addition to the Common Law, but merely an ex- 
pression or exposition of the pre-existing wi The 
Common Law therefore introduced under the Charters 
is the Common Law as now understood in England, and 
not the interpretation which prevailed in the 18th 
century. With the Common Law of England is incorpo- 
rated the Law Merchant and the Law Maritime, and 
both of these refer exclusively to mercantile matters. 

The Law Merchant or lex mercatoria,? is a body of 
legal principles founded on the customs of merchants in 
their dealings with each other, and though at first 
distinct from the Common Law and administered in its 
own courts in the staple or else in the Star Chamber, 
afterwards became incorporated with it. Though part 
of the general law of England, it is distinguished by a 
separate name, because it applies to particular subjects, 
principles more or less different from those which the 
Common Law recognises in other matters, and also 
because these principles were engrafted into the English 
municipal system by gradual adoption from the lex 
mercatoria, or general body of European usages, in 


1 See XIII C.W.N. CXLVII. Vol. I.. 62. See too Blackburn, 
?Stephen's Commentaries, Ed., p. 817. 
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LAW MERCHANT. 


matters relating to commerce. There are three distinct 
stages in the history of the Law Merchant, the first end- 
ing in the time of Coke, during which it was a special 
law administered in special Courts for the purpose of 
settling the disputes of a special class, /.c, of merchants, 
who were subject to peculiar duties and enjoyed 
peculiar privileges, Inthe second stage, continuing until 
the time of Lord Mansfield, it was a body of customs to 
be proved in case of doubt as facts, and binding only on 
mercantile persons. During the third stage, it has become 
a collection of customs incorporated into the general 
law, and binding on all, whether merchants or not. 


The sources of the Law Merchant were :— 


(1) Collections of maritime usages and customs 
drawn up for the use of merchants and law- 
yers, such as the laws of Oleron and Wisbey. 


(2) Market law, which began with the great fairs 
in the middle ages, held in the great com- 
mercial centres to which merchants of all 
nations resorted, and was administered in 
Staple Courts. There were also special 
Courts for the trial of mercantile cases in 
Italy, France, Spain and Germany. The 
English Admiralty Court administered Mer- 
cantile Law in early times and the Maritime 
Law which it still administers as part of 
our Municipal law is a branch of the lex 
mercatoria. 


Another source of the Law Merchant was the books of 
authority (mostly foreign), written in the fourteenth and 
fifteenth centuries, and the English Malins and Molloy. 
The direct survivals of it in the present law are the 
principle of non-survivorship in partnerships, the right 
of suing on negotiable instruments, and the right to 
trade marks. 
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LAW MARITIME. 


The general Law Maritime? as it is administered in 
England by Courts of Admiralty, “must be taken to 
describe a certain part of the law of England not derived 
from any specially English custom or legislation, but 
which so far back as it can be traced in our law, 
possessed legal sanction over all or most of those 
tracts which were included within the horizon of our 
early lawyers."? Willes J. referred to it as the general 
maritime law as administered in England, or to avoid 
periphrasis, the law of England.’ 


The Common Law and the Law Merchant may be - 


compared together as to their origin * The Common 
Law of England is the body of national custom which the 
people have found out for themselves to be just, salutary 
and convenient, and which they have moulded from time 
to time to meet the changing conditions of society. It is 
exactly so with the body of mercantile customs, which 
the Law has sanctioned under the name of the Law 
Merchant. It represents the usages which the mercantile 
community have adopted for themselves : it is of all the 
laws in the world, the most completely the offspring of 
usage and convenience and the least fettered by legis- 


lative restrictions. 


It is also to be remembered that the Law Merchant is 
not fixed or stereotyped : it has not yet been arrested in 
its growth by being moulded into a code: if is in the 
words of Cockburn C J. in Goodwin v. Robarts 9 ' capable 
of being expanded and enlarged so as to meet the wants 
and requirements of trade in the varying circumstances 
of commerce." Since the recent decisions in England 


p.143. 


1 Westlake Private Interna-  P.D 
t See 15 Law Quarterly pp. 180 


tional Law. D 
2 Llovà v Guibert, L.R. I. “S 

Q. B. 125. See Laws of England, 2K 

Vol. I. p 62. ^d 
3 The Goclano and Maria, T 


Edelstein v. Schuler, (1902) 
B. 144. 
41 L.J. Ex. 162. 
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LAW MERCHANT. 


following Goodwin v. Robarts, * the former distinction 
which was considered to exist between a particular usage 
of trade and the general custom of merchants which, as 
it was said, is the universal established iaw of the land, 
which is to be collected from decisions, legal principles 
and analogies, not from evidence in pais, and the know- 
ledge of which resides in the heart of the Judges, no 
longer holds. It is clear from these judgments that it is 
still possible for a new trade usage to become so general 
as to be entitled to recognition as part of the Law 
Merchant.? In these cases the question was whether 
instruments can become negotiable by modern usage. It 
was admitted that negotiability is an incident which can 
only attach to an instrument by virtue of a statute or 
under the Law Merchant. The controversy turned on 
whether this must be the ancient law merchant, or 
whether modern usage can suffice. It was held that 
modern usage is sufficient, the question turns on the 
generality and not on the age of the usage. 


It is to this body of laws which have to some extent 
been codified in England, that the Privy Council re. 
ferred in the cases cited above. 


So far the law applicable in the absence of any express 
enactment has been dealt with, but the greater part of the 
Mercantile Law, as far as India is concerned, has been 
codihed under.the powers granted to the Indian Legis- 
latures referred to above, the basis of the codes being the 
law of England stript of its local peculiarities, and modi- 
hed with regard to the conditions, institutions and climate 
of India, and the character, religions and usages of the 
population, and where the law has been codified it is of 
little avail to enquire what is the law apart from such 
codification, but it is the code itself that must be looked 


L See Smith's L.C. 11th Ed.554. ? See Law Quarterly Vol. 16 
pp. 130, 245. 
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CODIFICATION IN INDIA, 


to as a guide in the matter. The object of codifying a 
particular branch of the law is that on any point, speci- 
fically dealt with, the law should henceforth be ascertained 
by interpreting the language used in that enactment, 
instead of, as before, searching in the authorities to dis- 
cover what may be the law as laid down in prior decisions.’ 
Some subjects have not yet been dealt with, namely, the 
law relating to contracts of Carriage, of Insurance, of 
Respondentia and Bottomry, as to the interpretation of 
contracts, and as to mercantile securities generally. 
Moreover the codes themselves are not and do not purport 
to be exhaustive, the result being that frequent reference 
has to be made in deciding Indian cases to the English 
law as explained above. 


1 Burn & Co. v, MacDonald, Kamalabasing Debs, 28 I. A. 18; 
86 C. p 861. See § 93, 
2 Morendro N.  Sércar v. 


CHAPTER II. 


Conflict of Laws. 

In commercial transactions between persons residing 
in different countries, many circumstances may be requir- 
ed to be taken into consideration before it can be clearly 
ascertained what is the true rule by which the validity, 
obligations and interpretation of contracts are to be 
governed. To make a contract valid it is a universal 
principle, admitted by the whole world, that it should be 
made by parties capable to contract; that it should be 
upon a sufficient consideration ; that it should be lawful 
in its nature ; and that it should be in its terms reason- 
ably certain. But upon some of these points there isa 
diversity in the positive and customary laws of different 
nations. Persons capable in one country, are incapable 
by the laws of another : considerations good in one coun- 
try are insufficient or invalid in another: the public policy 
of one country permits or favours certain agreements 
which are prohibited in another : the forms prescribed 
by the law in one country to ensure validity and obliga- 
tion of contract are unknown to another : and the rights 
acknowledged by one country are not commensurate with 
those obtaining in another. 

A person sometimes contracts in one country, is domi- 
ciled in another, and is to pay in a third : and the pro- 
perty which is the subject-matter of the contract may be 
situated in a fourth ; and each of these countries may 
have different, and even opposite laws, affecting the sub- 
ject-matter. What is to be done in this conflict of law ? 
What law is to regulate the contract either to determine 
the right or the remedies or the defences growing out of 
it, or the consequences flowing from it ? What law is to 
interpret its terms, and ascertain the nature, character and 
extent of its stipulations ? ! 


2 Story's Conflict of Law, s. 282. 
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CAPACITY TO CONTRACT. 


The expression '* conflict of law " is somewhat mislead- 
ing: the fact being that it is part of the law of India? 
that contracts must be governed by the proper law appli- 
cable to them and such law may or may not be the 
Indian law. Inthe case of a foreign contract it is the 
law in India that the Courts should decide the case ac- 
cording to the law which governs such contract : the 
ditticulty is to select that law and sometimes to ascertain 
what that law, when selected, provides ; but foreign law, 
if applicable, is a question of fact and must be proved by 
some competent person ; it is not sufficient to produce 
Codes, or text books, for the Court to consider,? and it 
lies on him who asserts it to prove that the law of a 
foreign State differs from ours, and in absence of such 
proof it must be held that no difference exists except 
possibly so far as the law here rests on specific acts of 
the legislature.? 

Section 11 of the Contract Act enacts that every person 
is competent to contract who is of the age of majority 
according to the law to which he is subject,‘ and who is 
of sound mind, and is not disqualified from contracting 
by any law to which he is subject.* 

The same rule that the law of domicile and not of the 
party's political nationality governs capacity to contract is 
generally adopted in England, £ but the question is open to 
some doubt and there is authority for the proposition that 
capacity to enter into ordinary mercantile contracts 1s 


' That is, the question is gov- t Kashiba v. Sripat, (1894) 


erned by the lex fori, Langton v. 
Hughes, I. M. & S, 598. 


2 See Evidence Act, ss. 38, 45. 

3 Raghunathjce v. Varjewandas, 
(1906) 8 Bom. L. R. 525, 558 ; 30 
B. 578. Lloyd v. Guibert, L.R. 
Q.B.115. See Neg. Instruments 
Act, s. 137 ; Evidence Act, s. 114; 
Westlake, 8rd Ed. 861. 
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19 B. 697 (infant); Sırdar Gridual 
Singh v. Rajah of Farikote, (1894) 
4M LJ. 267 P.C; Rohilkhand and 
Kuamun Bank v. Row, (1885) 7 A. 
490, and as to Negotiable Instru- 
ments see Neg. Ins. Act, s. 184, 


5 See Oudh Land Revenue Act 
1876; Lachmi Narain v. Fateh, 
(1902) 25 A. 195. 

€ Westlake, 4th Ed. 41: Whea- 
ton 4th Ed. 227; Story, s. 241. 


VALIDITY OF CONTRACTS. 


governed by the lex loci contractus.! The authorities are 
conflicting.? 

The essential validity of a contract, (as distinguished 
from its formal validity)? as well as its interpretation and 
effect* and the rights and obligations of the parties to 
it* are governed, with certain exceptions, by the law 
by which the parties have agreed, or intended, or may 
fairly be presumed to have intended to be bound.* "This 
law is generally known as the proper law of the contract? 
But it is not easy to ascertain what is the proper law. 


No difficulty arises if the parties expressly stipulate in 
their contract that it is to be governed by a particular 


! Laws of England, Vol.VI,282; 
Dicey, 2nd Ed. 538 ; Foote, 3rd Ed- 
71, 360; Tudor's M.C., 2rd Ed. 629. 

2 For the lex loci contractus 
Male v. Roberts, (1844) 8 Esp. 168; 
Simonin v. Mallac (1860) 2 Sw. & 
Tr. 67,77 :Scttomayor v. De Barros, 
(1877) 3 P. D. 1 C. A. ; Ogden v. 
Ogden, (1908) P. 44, 59 C. A. ; Ste- 
hens v. McFarland (1845) 8 Ir. 
Eq. 444; Re D'Orleans, (1869) 1S, 
& T. 258. In the goods of Meatyard, 
(1903) P. p. 129. For the lex domi- 
cilii ; Re da Cunha, (1828) 1 Hag. 
Ecc. 237; Udny v.Udny,(1869)L.R. 
l Sc. Ap. 457 ; Cooper v. Cooper, 
(1888) 18 Ap. Ca. 99 ; Guefratle v. 
Young, (1851) 4 De G. & Sm. 217; 
Re Cook's Trusts, (1887) 66 L.J, 
Ch. 637; Abd-ul-messeh v. Farra, 
(1888) 18 Ap. C. 481. 

3 Re Missouri S.S. Co., (1889) 
42 Ch D. 321 C.A., bill of lading, 
Hamlyn v. Talssher, (1894) A. C. 
202 (Submission to Award); 
Spurrier v. La Clocke, (1902) A. C. 
446; South African Brewersesv. 
King, (1899) 2 Ch. 178; (1900) 1 
Ch. 278 C.A. (Restraint of Trade). 

t Chatenay v. Brazilian S.T. Co., 


" , , o . 


Lu 





(1891)1Q.B. 79 C.A. (Construction 
of Foreign Power of Attorney); Re 
Fitzerald. (1904) 1 Ch. 573 C. A. 
5 P & O. Co. v, Shand, (1865) 
3 Moo. P.C. C. N. S. 272 (Liability 
of Carriers for through carriage); 
Chamberlain v. Napier, (1880) 16 
Ch. D 614. (Execution of Trusts); 
Jacobs v. Credit Lyonnais, (1884) 
12 Q. B. D. 689 C. A.; Re Mis- 
souri S.S. Co., (1889) 42 Ch. D. 321 
C.A.; Chatenay v. Brazilian: S. T. 
C. (1891) 1 Q.B. 79 C. A; Spur- 
rier v. Le Clocke, (1902) A. O. 446 
(Submission to Arbitration) ; but 
see Palasuappa v. Periakarappam, 
(1898) 17 M. 262, where it was 
held that the question whether 
judgment could be given upon 
the consideration for a docu- 
ment inoperative by the lex loci 
contractus depended on the 
procedure of the lex fori. 
$ The Nina (1807) L.R. 2A. & 
E. 44; Greer v. Poole, (1880) 5 
Q. B. D. 272; The Mary Thomas, 
(1894) P. 108 C.A. ; and see Sita- 
ram v. Thompson, 32 C. p. 889 ; 
DeSousa v. Coles, 8 M.H.C. 415, 
T Bee Dicey, 2nd p. 329, 580. 
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PROPER LAW. 


law.’ But according to Dicey, parties cannot, when in fact 
they contract under one law, agree that the contract shall 
be governed by some other law. And the intention which 
determines the proper law is the intention of the parties 
actually and in fact to contract with reference to the law 
of a given country.? But in India the Negotiable Instru- 
ments Act recognises the right to contract as to the law to 
be applied? and the weight of authority is in favour of 
the view that parties can incorporate foreign law into their 
contracts,‘ and may confer concurrent or exclusive juris- 
diction in the courts of a particular country 5 and this, if 
done, is practically conclusive as to the law intended, 
although they cannot by their contract give a court a juris- 
diction which it does not possess, as for instance to an 
English court to serve a writ on persons domiciled or ordi- 
narily resident in Scotland or Ireland which is expressly 
provided against by law.’ It seems that parties cannot 
agree to alter the law under which they are governed. 
by importing into a contract some foreign system. 

When the agreement is silent the Court must ascertain 
the intention of the parties from the terms and nature of 
the contract and from the general circumstances of the 
case in order to decide to what generallaw is it just to 
presume that the parties have submitted themselves? and 

1 The Nina, (1817) L. R. 2.A.&E. $ Royal Excianupe Ins, Co. 


44 (English mate agreed to be 
bound by Portuguese law); The 
Mary Thomas, (1894) p. 108 C.A. 
(English policy: General average 
as per foreign statement), cf. 
Guepratte v. Young, (1851) 4 De 
G.& Sm. 217: Greer v. Poole,(1880) 
5 Q. B. D. 272 (Policy) ; Hamlyn 
v. Talisker Brewery, (1894) A.C. 
202. 

2 Dicey, 555,567. 

3 S. 184. 

* Jacobs v. Crédit Lyonnais, 
(1892) 58 L.J.Q.B. 158. 

5 Cojin v. Adamson, (1886) 45 
L.J. Ex. 15; Tharsis v. Soc. des 
Métaux, (1897) 58 L. J. Q. B. 485. 





v. Syorforsakrings, (1902) 2 K. B. 
384 C. A. ; Krichner v. Graban, 
(1908) 127 L. T. Jo. 166. 

7 British Wagon Co. v, Gray, 
(1896) 1 Q. B. 35. 

8 Lloyd v. Guibert, (1865) L., R. 
1 Q.B. 115 Ex. Ch; Chartered 
Mercanlile Bank v. Netherlands 
India S. N. Co., (1883) 10 Q. B. D, 
521 C. A. ; cf. Hamlyn v. Talisker, 
(1894) A. C. 202; South African 
Brewertes v. King, (1899) 2 Ch. 
173 (full discussion) ; (1900) 1 
Ch. 273 C. A. Westlake, 4th Ed., 
p. 280, 281 takes a modified view, 
Dicey 2nd Ed. p. 814-21 ; Jacobs 
vCrédit Lyonnais, (1884)12 Q.B.D. 
589 C.A. (Sale of Goods). 


LEX LOCI CONTRACTUS. 


that will be the law governing the substance of the 
contract. There are certain presumptions which enable 
the Courts in the absence of other circumstances to arrive 
ata conclusion on this difficult question. Prima facie 
the proper law is presumed to be the lex loci contractus, 
and this rule has been adopted in India? where it was said 
that a contract made in England must be decided by 
English law. According to American law where a contract 
is made by an offer sent by post toanother country where 
it is accepted, the contract of sale is made in that other 
country. Dicey, however, considers that in such a case 
the question isin doubt. Butin India a contract has been 
held to be made where it is accepted.’ This presumption 
applies with special torce when the contract is to be per- 
formed wholly in the country where it is made or may be 
performed anywhere, but it may apply to a contract 
partly or even wholly to be performed in another coun- 
try. But other circumstances are generally present, and 
it is impossible to lay down any single and definite rule,’ 
So in the case? of a contract made in England but to be 
performed in another country where it is void as being 
in restraint of trade, in order to ascertain what was the 
proper law of the contract, Kekewich, J., considered the 
subject-matter of the contract, the place where it was 


1 British S. Africa Co. v. De 
Beers,: 1910) 1. Ch, 354, 2. Ch. 502. 

2 Arnott v. Redfern, (1825) 2C. 
&P. 88.; Scott v. Pilkington, (1862) 
2B.&S. 11,81 L.J. Q.B. 81 ; P. & O. 
v. Shand. (1865) 3 Moo. P.C.N S, 
272 p. 290; Lloyd v. Guibert (1865) 
L. R. 1 Q. B 115, 122 ; Jacobs v. 
Crédil Lyonnais, (1884) 12 Q.B.D. 
589 C.A. p 600; Re Missouri S.S. 
Co., (1889) 42 Ch. D. 321 C. A; 
Gibbs v, Socicté Industrielle, (1890) 
26 Q. B. D. 399 C. A: Chatenay 
v. Brazilian S.T. Co.(1891) 1 Q.B. 
79 C. A.; Spurrier v. La Clocke, 


Google 


(1902)A.C. 446 ; Risdon v.Furness, 
(1905) 1 K. B. 304, 


3 Bapurji Sorabji v. The Clan 
Line, (1911)34 B. 640 C.A. 


t Frank v. Hoey, 128 Mass. 268.- 


5 27 M. p. 859; Sitaram v. 
Thompson, 32 C. 884, 27 B. 9. 

e Dicey, 569; Story, ss. 242, 280. 

7 Jacobs v. Crédit Lyonnais, 
(1884) 12 Q. B. D. 589 p. 601. 

8 South African Breweries v, 
King, (1899) 2 Ch. 173; (1900) 1 
Ch. 278 C. A. and see Oakes v, 
Jackson, (1876) 1 M. 184, 
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made- the contracting parties, and the things to be done 
in order to ascertain the intention of the parties, and cited 
Westlake, section 218, page 258, to the effect that prefer- 
ence has be given to the country with which the transac- 
tion showed the most real connection and not to the law o£ 
the place where the contract was made. The Appeal Court 
held that as Johannesburg was the primary place to which 
the contract referred, African law applied. As regards 
negotiable instruments,! the India law provides that when 
a promissory note or bill of exchange or cheque is made 
payable in a different place from that in which it is made 
or endorsed, the law of the place where it is made pay- 
able, determines what constitutes dishonour, and what 
notice of dishonour is sufficient. This is the same as 
the English law.? 

A contract made in one country but wholly to be per- 
formed in another is in absence of other considerations to 
be regarded as intended to be governed by the lex loci 
solutionis, i.c. the law of the place where itis to be perform- 
ed.‘ In India this view was not followed in a Madras case" 
where however the contract though for employment in 
India was partly performed in England. The learned 
Judge however laid it down that the lex loci contractus 


applied. So where goods were sold in England and 


1 Neg. Instru. Act s. 136, cf. tobeconclusive. See Chamberlain 


English Act, s. 72 (3). 

3 Gibbs v. Fremont, 9 Exh. 81, 
Byles 389. 

3 Rouquette v. Overmann,(1876) 
L.R. 10 Q. B. 525, and Horne v. 
Rouquctte, (1878) 3 Q. B. D. 514 
C. A. 

4 Chatenay’s case, (1891) 1 
Q. B. 79 C. A. p. 82, cf. Gibbs v. 
Société Industrielle, (1890) 25 
Q.B. D. 399 C.A, but see Hamlyn 
v. Talisker, (1894) A. C. 202, 
207 208, where it was said not 


(50 Q | C 


v. Napier, (1880) 15 Ch, D. 614, 
trusts of English reality executed 
in Scotland, but there the form 
was English, Hansen v. Dixon; 
(1906) 96 L.T. 32 contract to 
marry entered intoin Denmark— 
married home intended to be in 
England; see Lloyd v Guibert, 
(1865) L. R. 1Q.B. 116, 122; Cox 
v. Governors of Bishop Cotton's 
School, (1874) Pung. Rec. No. 86. 

5 Oakes v. Jackson, (1876) 1 M. 
184 O. C. 


INVALID BY ONE LAW, 


stopped in transit in Bombay, it was held that the 
English law applied. 

This, however, conflicts with an English ruling that 
where goods are to be delivered abroad, the contract 
must be performed according to the law of the place of 
delivery.? 

The Negotiable Instruments Act also provides? that in 
the absence of a contract to the contrary the liability of 
the maker or drawer of a foreign promissory note, bill of 
exchange or cheque, is regulated in all essential matters 
by the law of the place where he made the instrument * 
(which is also as far as he is concerned the lex loci solu- 
tionis) and the respective liabilities of the acceptor and 
endorsee by the law of the place where the instrument is 
made payable 5 and this points to the general rule being 
that the lex loci solutionis is the proper law. 

It is material to consider whether the contract or any 
part of it is void or invalid under one competing system 
oflaw though good under another, for it will generally 
be presumed that the parties contracted with reference 
to the law which would best effectuate their intentions; 
though a partial invalidity under one of the laws is not 
conclusive.’ 

This rule is confirmed in India by the Negotiable 
Instruments Act,® under which if a Negotiable Instrument 
is made, drawn or accepted or endorsed out of British 
Kemble, (1848) 6 Moo. P. C. 321; 
Horne v. Rouquette, L. R. 8 Q. B. 


D.614 ; Chalmers on Bills, 6th Ed. 
288. 


1 Bafurji Sorabji v. The Clan 
Líne, (1911) 34 B. 640 C. A. 

2 Rosseler v, | Cahlman, 
L, J. Ex. 128. 


22 


8 S.134 English Act s. 72,(1, 2). 

* This is the English rule ac- 
cording to Chalmers on Bills, 5th 
Ed. 238, but see Robinson v. Bland, 
(1760) 2 B. 1077; Moulis v. Owen, 
(1907) 1 K.B. 748 C.A., when be- 
ing payable in England, English 
law wae applied. 

5In England the endorsee 
apparently is liable by the law of 
he place of endorsement, Allen v. 


6 Re Missouri S. S. Co., (1889) 
42 Ch. D. 321 & C. A. 841; P. & O. 
v. Shand, (1865) 8 Moo. P.C.C. N. 
S. 272; Hamlyn v. Talisker,(1894) 
A. C. 202. 

7 South African Breweries v. 
King, (1889) 2 Ch. 178, 181. For 
bills of ladings see § 18. 

9 S. 186, cf. English Act 72 
(1) b. 
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India but in accordance with the law of British India, the 
circumstance that any agreement evidenced by such 
instrument is invalid according to the law cf the country 
wherein it was entered into does not invalidate any 
subsequent acceptance or endorsement made thereon in 
British India. 

The nationality of the parties bas little orn obearing on 
the question +; and not much weight is to be attached to 
their place of residence,* except perhaps in purely mer- 
cantile contracts.? 

The form of the contract* the fact that it contains 
phrases peculiar to one system of law,5 as well as the 
languages in which it is expressed, are relevant, though 
the last is certainly not conclusive.’ 

A stipulation that the parties agree to be bound in all 
things by the jurisdiction and decision of the Courts of a 
particular country is practically conclusive.? 

There are certain presumptions in particular cases. An 
English policy of insurance is governed by English law 
unless the underwriters stipulate to the contrary, the 
nationality of the ship and goods insured is immaterial. 
A contract of affreightment will be governed by the law 


1 Re Missouri S. S. Co., 42 Ch. 
D. p. 329. 

2 South African Brewers v. 
King, (1889) 2 Ch. 173. 

3 Chartcred Bank of Indiu v. 
Netherlands, (1883) 10 Q.B.D. 521 
C.A.; Jacobs v. Crédit Lyonnais, 
(1884) 12 Q. B. D. 589 C. A. 

4 Chamberlain v. Napier, (1880) 
15 Ch. D. 614 (marriage settle- 
ment); Re Barnard, (1887) 56 L. 
T.9 (same) ; The Leon (1883) 8 
P. D. 121 C. A. ; (Spanish articles 
entered into by English sailor); 
Chartered Mercantile Bank of 
India v. Netherlands, (1888) 10 
Q.B.D. 521 C.A. (English bill of 
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lading) ; Re Missouri S.8. Co., 
(1839) 42 Ch. D. 321 C. A. (same). 

5 The Leon, supra; The 
Industries, (1894) P. 58 C.A. 
(* Queen's enemies "). 

6 Chatenay’s case, (1891) 1 Q. 
B. 79 C. A. 

7 The Industrie supra. 

8 Royal Exchange Ins, Co. 
v. Sjorforsakrings, (1902) 2 K.B. 
884 CA p. 894; Kirchner v. Gru- 
ban (1908) 127 L. T. Jo. 166. and 
see anle § 14 and the Neg. Ins. 
Act, s. 184. 

9 Greer v. Poole, (1880)5 Q.B.D. 
272; cf. Spurrier v. La Clocke. 


PARTICULAR CONTRACTS. 


of the ship’s flag,! unless it is clear that it was intended to 
adopt some other law.? The owner of a cargo in the 
absence of a stipulation to the contrary ships it to be 
dealt with according to the law of the ship’s flag. Thus, a 
bottomry bond is governed by the law of the ship's flag? A 
general average adjustment is governed by the law of the 
place where the voyage properly and actually terminates.‘ 

A bill of lading, containing an exception valid in Eng- 
land, invalid in America, will in case of goods shipped from 
America to England be governed by the law of the ship’s 
flag.® 

A through contract of carriage is governed by the lex 
loci contractus, if the circumstances do not show a contrary 
intent. And when the master of a ship sold the cargo 
in Norway under circumstances which would not have 
given a good title in Englarid, but gave a valid title by the 
law of Norway, it was held that hecould give a good title 
although the goods subsequently came to England.’ 

As a general rule the discharge of a contract if valid by 
the law of the place of performance is valid everywhere :" 
if not so valid, it cannot be pleaded elsewhere.? 


1 Lloyd v. Guibert, (1868) L.R. v. Naper, (1880) 15 Ch D. 414 
1 Q. B. 116; The August, (1891) (contract of affreightment); Lloyd 
P. 828. v. Guibert, (1865) L.R. 1 Q. B. 
2 The Patria, (1871) L. R. 116. 
8 A. & E. 4396; The San Roman, SP ESO v. Shand, (1865) 3 
(1872) L.R. 3 A. & E. 683; The Moo P. C. C. N.S. 272; Cohen v. 
Industrie, (1894) P. 158 C. A. S. E. R., (1877) 2 Ex. D 258 C.A. 


3 Droege v. Suart, (1869) L. R. See Dicey, 2nd Ed. p. 580 as to 
2 P. C. 606; The Gaetano, (1882) incidents on the transit, p. 581. 


7 P.D. 1897 C. A; cf. The Stetton, — 
(1889) 14 P. D. 142, Cammell v. Sewell, (1860) 29 


& Hill v. Wilson, (1879) 4 L. J. Ex. 350 ; cf. Alcock v. Smith, 
C. P. D 829; Atwood v, Sellar, (1992) 1 Ch. 288 C. A. See Dicey 
(1880) 5 Q.B.D. 284, 289, C.A, m lo 8rd Ed. 101. 
ct. Harris V, Scaramanga, (1872) Ellis Ys M Henry, L.R. 6 C.P. 
L. R. 7 C.P. 481; The Mary 288; Phillips v. Allan, (1828) 8 B. 
Thomas, (1804) P. 108 C.A. and C. 477, 

5 Re Missouri S. S. Co., (1889) 9 Gibbs v. Societe Industrielle, 
4 Ch.D. 821 C.A. cf. Chamberlain 25 Q.B.D. 899. 
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§ 18. 
Cargo. 


General 
average. 


Billof lading. 


Contracts of 
Carriage. 


Sales by 
Masters of 
ships. 


Performance. 


Lex loci 
contractus, 


INDIAN CASES, 


A contract may be governed by two different laws where 
the subject matter is severable and the intention of the 
parties that two laws should apply clearly appears.! 


In India the Privy Council followed Lloyd v. Guibert,’ 
holding that the rights of the parties must be judged of by 
that law which they intended or rather by which they 
may justly be presumed to have bound themselves ; and 
accordingly construed the contract as being made relying 
on the then current view of the law, although it had 
subsequently been reversed. This is not of course a case 
of international law but shows the saine principle.’ 

The rule laid down in India has been that the lex loci 
contractus governs the validity of a contract made abroad. 
This rule was laid down broadly in Madras in 1876 5 
though there the contract was to be performed almost 
entirely in India. In 1881 the Privy Council® laid down 
the same rule, but in that case the contract of suretyship 
was to stand security for the performance of a contract in 
the foreign state where the contract was made and the 
agreement was that the parties should be liable there. 
The same rule was [followed ina later Madras case, but 
the case is badly reported and the decision seems apart 
from the statement of this rule to be wrong.’ Jenkins, 
C.J., in the case of a gift considered that its validity 
depended on the law of the place where it was made. ? 
The same rule has been laid down in Bombay.’ 


1 Chamberlain v. Napier, 5 Sirdar Sujan Singh v. Ganga 


(1880) 15 Ch. 614; Hamlyn v. 
Talisker, (1894) A.C. 202. 


3 B. & S. 100, 138 (1865) 
L. R. 1. Q. B. 115. 


5 Abdul Aziz Khan v. Appaya- 
sami, (1903) 6 Bom. L. R. 7, P. 
C.; 811. A. 1; 27 M.181. 


* Her Highness Ruchmaboye 
v. Lulloobhoy, (1851) 8 Moo. I. A. 
264, 266. 

5 Oakes v. Jackson, (1876) 1 M. 
134 O. C. 
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Ram, (1881) 8 I. A. 58 P. C. 


T Palaniappa v. Pariakaraf- 
fa, (1898) 17 M. 262. 


8 Raghunath v. Varjivandas, 
(1906) 30 B. p. 686, 588 A. C. 8 
Bom. L. R. 525, as to the law 
governing real property in India 
see The Secretary of State v. 
Charlesworlh, (1900) 26 B. 1. 
(P.C.) where the position of 
consular property is discussed. 


9 Bapurji Sorabji v. The Clan 
Line, (1911) 84 B, 640 C.A. 


INDIAN CASES. 


In effect the general rule has been laid down broadly, but 
except in the first case no exceptional circumstances have 
had to be considered. In deciding what law applies no 
notice has been taken of the Negotiable Instruments Act 
where the rules as to the international law applicable to 
negotiable instruments are laid down. There does not 
seem to be any broad distinction between such rules and 
those applicable to other mercantile transactions either on 
principle or according to the practice of other countries 
although the Contract Act section 11 and section 134 of the 
Negotiable Instruments Act do not enact the same rule 
as to the law governing capacity to contract. The provi- 
sions there enacted do not follow any fixed principle. The 
right of the parties to contract on the subject is recog- 
nised in section 134, The lex loci contractus is adapted in 
some cases, see section 134; but generally the lex loci 
solutionis is preferred, see sections 134, 135 and 136, though 
in all such cases the entire performance is to be made in the 
country of performance. The Privy Council in an Indian 
appeal held that where a contract of suretyship was made 
in Bhawalpur, the parties must be considered to have made 
it according to the liabilities that would be incurred there. 
The suit was brought iu British India to recover a sum 
which the surety was compelled to pay owing to hisstanding 
security for an advance made to contractors who were to 
deliver wood in Bhawalpur. Their Lordships considered 
that the law of British India was not to be looked at. They 
must see what was in the: contemplation of the parties 
when they entered into the contract of Bhawalpur.! 

The general rule that the validity of the contract is 
governed by the proper law of the contract admits of 
several exceptions ? A distinction is to be drawn between 
contracts which for some reason or other have no legal 


1 Sirdar Sujan Singh v. Gunga 2 See Dicey, 2nd Ed. 814, 821 ; 
Ram, (1881) 8 1 A. 68,8 C. 837, Foote, 8rd Ed. 385; see Oakes 
v. Jackson, (1876) 1 M. 184 O.C. 
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§ 20. 


Negotiable 
Instruments 
Act. 


§ 21. 


Legality of 
Contracts. 


§ 21. 


Illegal by 
proper law. 


Illegal by 
law of 
country 
where to be 


performed. 


LEGALITY. 


effect as, for example, in England or India a contract 
unsupported by consideration,! and contracts which are 
expressly forbidden or are not recognised as valid because 
of some rule of public policy adopted by Courts. In the 
first class, apparently the contract is governed by its 


proper law.* The second class involves different con- 
siderations. 


A contract illegal by its proper law will not be 
enforced in India. This is probably so even if it merely 
violates the revenue law of the country by whose law it 
is governed,* though foreign revenue laws are generally 
disregarded in England," though the English Courts, it 
seems, will respect the revenue laws of British colonies.5 


So, too, if the performance of a contract is unlawful by 
the law of the country where the contract is to be per- 
formed or the contract forms part of a transaction which 
isunlawful by the law of the country wherethe transaction 
is to take place,? it will not be enforced. In India it has 
been said, in respect of negotiable instrument that? as 
regards foreign stamplaw, the Indian like the English 
Courts do not regard the revenue laws of another 
country ; except perhaps where a bill issued abroad is 


1 Cf. a negotiable instrument Dicey 561; Leake on Contract, 


invalid where made ; see Neg. Ins. 
Act, s. 184. 

2 Re Fitzgerald, (1904) 1 Ch. 
573 C. A. it may however be 
unprovable, Leroux v. Brown. 

3 Cf. Westlake 4th Ed. 282; 
Herij v. Reira, (1840) 11 Sim. 818. 

* Laws of England, Vol VI, 243, 
and Wharton, s. 485. 

5 Plauché v, Fletcher, (17791 1 
Doug. (K.B.)190; Jamcs v. Cather- 
wood, (1823) 8 D. & Ry. (K.B.) 
190 ; cf. Sharp v. Tavlor , (1848) 2 
Ph. 801; Lightfoot vw. Tenant, 
(1796) 1 B. & P. 552; Bazett 
v. Meyer, (1814) 5 Taunt. 824; 





3rd Ed. 66. 


6 Laws of England, Vol. VI, 
244, and Dicey, 2nd 558-555. 


T Moulis v. Owen, (1907)1 K.B. 
746 C.A.; Grell v. Levy, (1864) 16 
C.B. N.S. 73 (Champertous). 

® Beggs v. Lawrence, (1789)3 T.R. 
454 (smuggling into England); 
Clujas v. Penaluna, (1791) 4T.R. 
444, but qu:ere of this applies if 
the parts are servable, see para. 
111; Wagmell v. Reed, (1794) 6 
T.R. 599; 2 R.R. 675. 


® Stokes’ Anglo-Indian Codes, 
VII p. 719, citing Byles 386, 390. 


ILLEGAL BY LEX FORI. 


absolutely void because it is not stamped in accordance 
with the law of the place of issue.! 

Contracts whether lawtul by their proper law or not 
which are illegal by the lex fori will clearly not be 
enforceable,? nor will Indian Courts enforce contracts if 
they conflict with the ideas of public policy * or morality * 
prevalent in this country or if any part of them is 
offends in these ways,? nor if they are opposed to the 
interests of State. In England, however, the law is not 
well settled, for whereas a contract to sell slaves was 
upheld as being legal by its proper law," gaming 
transactions, though valid by their proper law, have 
been held to be unenforceable. * Buta contract though 
invalid by the lex fori but not illegal or otherwise 
objectionable, will be enforced. "The point was dis- 
cussed in Madras ° with reference to a contract of 
employment entered into by the defendants in England 


1 ]bid., citing Story 2ud Ed. 
Bristowe v. Scqueville, | (1850) 
5 Ex. 276 ; Westlake, s. 174, sed 
contra Byles on Bills, 15th Ed. 
356. 

2 Dicey, 558 2nd Ed. 549; 
In re Missouri Steamship Co., 
(1889) 42 Ch. D. 821, 384 C.A. 

3 Hope v. Hope, (1857) 8 De G.M. 
& G. 781 C.A. (collusive divorce) ; 
Hamlyn v. Talisker, (1894) A.C. 
209, 214 ; Grell v. Levy, (1864) 
16 C.B.N.S, 78 (maintenance); 
Roussillon v. R., (1880) 14 Ch. D. 
851 (restraint of trade); Kaufman 
v. Gerson, (1904) 1 K.B. 591 C.A 
(moral coercion or asto a gaming 
contract) ; Subraya v. Subraya, A 
M.H.C. 14; see Moulis v. Owen, 
(1907) K B. 746, 756; cf. Hyams 
v. Stuart, (1908) 2 KB, 696 
C. A. 

* Robinson v. Bland, (1760) 2 
Burr. 1077, 1084 (prostitutc’s 
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wages); Kaufman v. 
(1904) 1 K.B. 591 C.A. 

5 Hope v. Hope, supra: but 
quaere if this applies when the 
illegal part is severable, see para. 
111 

8 De Wütz v. Hendrichs, (1824) 
2 Bom. 314 (loans to assist in war 
against a friendly nation); see for 
Indian cases, Oakes v. Jackson, 
(1876) 1 M. 184 O. C. (restraint 
of trade). 

7 Santos v. lilidge, (1860) 29 
L.J. C.P. 348. 

8 Kaufinan v. Gerson, (1904) 1 
K.B. 591 ; see Dicey 727. 

9 Saxby v. Fulton, (1908) 99, 
L.T. 92; (1909) 2 K.B. 208 (money 
lent for gaming) Re Fizgerald, 
(1904) 1 Ch, 573 C.A.; Moulis v. 
Owen, (1907) 1 K.B. 746 C. A. 

10 Oakes v. Jackson, (1876) 1 
M. 134 O.C.; see too Vythelingam 
v. Setharam, 233 M. 449, 454. 


Gerson, 
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§ 22. 
Illegal by 
lex fori. 


Invalid'by 
lex fori. 


§22 


§ 23. 
Unlawful by 
law of coun- 
try where 
made. 


INVALID BY LEX FORI. 


with the plaintiffs, a firm in Madras, to go to Madras 
and serve as tailor's assistants for five years and after- 
wards not to trade within 8oo miles of Madras and 
to return to England if requested to doso. The contract 
was signed in England by the defendants and one partner 
of the plaintiffs, and the defendants received an advance 
there and set out for India. It was argued that the lex 
loci contractus must govern the case citing the P. & O. Co. 
v. Shand.’ The defendants argued that as the contract 
was to be performed in India the Indian law applied.? 
It was held that the contract was made in England, and 
that there is no question that as a general rule the lex 
loci contractus governs the validity of a contract. But it is 
a rule subject to some exceptions, one of which is that a 
contract made in one country for the purpose contravening 
the laws of another country? within that other country 
cannot be enforced in the Courts of that other country. 
The Court added, it is not necessary that contract should 
be immoral* by the lex fori. For the English Courts will 
not enforce a contract to deliver smuggled goods in 
England. * The same principle was held to appiy to 
contracts in restraint of trade, as GE against the policy 
of the law in India.5 


A contract whether lawful by its proper law or not 
is invalid if the making thereof is unlawful by the law 
of the country where it is made. This exception 
though sound on principle, does not rest on an unassail- 


1 8 Moo. P.C.C.N.S. 272, 290, 
cf. Trimbey v. Vignicr, 1 Bing. 
N.C. 151; Bradlaugh v. De Rin 
L.R. 5 C.P. 477. 


* Cf, Robinson v.Bland, 2 Burr. 
1084 (prostitute suing for her 
hire). 

5 Hilman v. Johnson, Cowper, 
841; Waymell v, Recd, 6 T. R. 599. 


3 Citing Story s. 280, Tudor's 
L.C. on M.L. 2nd Ed. 263. 


3 The case falls under the rule 
stated in § 22. 


(50 Q | C 


6 See Negotiable Instruments 
Act, s. 136. 

7 In re Missouri S.S. Co., (1889) 
42 Ch. C.p 336 C. A. Dicey, p. 
569; Foote, pp. 369, 870. 


UNLAWFUL WHERE MADE. 


able foundation of authority. It does not apply to 
cases where it is the performance and not the making 
itself which is unlawful, or where at any rate in the 
case of negotiable instruments, it is merely invalid for 
want of some formality? if it conforms with the require- 
ments of the lex fori. 


The assignability of a contract and the effect of the 
assignment as against the debtor are governed by the 
proper law of the contract.‘ But in England the 
validity of the assignment itself depends in case of a 
debt represented by a document of title or otherwise, 
such as a negotiable instrument ê or a policy of insurance, 


on the law of the place where the assignment takes 


place? and in the case of a bare chose in action 
on the law of the forum for recovery of the debt, which 
will usually be the place where the debtor resides. But 
both these rules are subject to any rules of procedure 
with regard to the parties to an action on the assignment 
imposed by the lex fori.» In India when a judgment 
was obtained in Mauritius and assigned to the plaintiff in 
India, the Madras High Court held that it was a question 


of first impression. It was held that the trend of judicial 


1 Dicey, p. 560. 

3 Wharton,ss.486,487; Dicey,560. 

8 See Neg. Ins. Act, s. 186. 

* Wesilake, 4th Ed. 196, 801; 
Dicey, 2nd, p. 523; Foote, 3rd, 259; 
Laws of England, vol. VI 246. 

5 In India the rule was altered 
by the NegotiableInstruments Act, 
S. 184, and the law of the place 
where the instrument is made 
payable applies; quaere will this 
principle be applied in cases of 
other assignments : see Vythe- 
lingam v. Setharam, (1900) 23 M. 
449, set out sufra. 

6 Alcockv. Smith,(1892)1 Ch. 28, 
S.A.; Embiricos v. Anglo-Austrian 
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Bank, (1905) 1 K. B. 677 C. A. 
English Bills of Exchange Act, 
(1882) s. 72; Lee v. Abdy.(1886), 17 
Q.B.D. 309 (policy of insurance) ; 
see Kelly v. Selwyn, (1905) 2 Ch. 
p. 121. 

7 Re Queensland Mercantile 
Co., (1891) 1 Ch. 536; Kelly v. 
Selwyn, (1905) 2 Ch. 117. 

8 Bee Dela Chaumetlie v. Bank 
of England, (1881)2 B.& Ad.(885); 
see Re Queensland Mercantile Co., 
(1891) 1 Ch. 686(debt assigned by 
judicial process); Kelly v. Selwyn, 
(1905) 2 Ch. 117, 121 ; Inglis v, 
Robertson, (1898) A.C. 616; Alcock 
v. Smith, (1892) 1 Ch. 288 C. A. 
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§ 24. 
Assigna- 
bility of a 
contract. 


Assignment 
of a debt. 
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§ 24. 


§ 25. 
Formalities 


ASSIGNMENT—FORMALITIES. 


opinion in England was that the validity of the assignment 
must be regulated by the law of the lex situs of the debt, 
and the liabilities of the debtor by the law governing him 
and the creditor. Judgment debts are penerally deemed 
to be incurred in the place where the judgment was 
passed and where they would be executed and conse- 
quently the law of that place must regulate the liabilities 
of the judgment debtor wherever the assignment might 
have been made. ! 

As a rule in England the form (as distinguished from 
the essentials of a contract) is governed by the lex loci 
contractus and a contract that does not comply with the 
requirements of that law is invalid.? It is doubtful whether 
form includes consideration. 3 If it does so conform, 
it is valid.* The reason for the rule is that compliance 
with such forms can be deemed as the only criterion of the 
intention to enter into such a contract. Upon the same 
principle if chattels are sold in a manner binding accord- 
ing to the law of the country in which they are disposed 
of, that disposition is valid. So in India where a bond 


1 Vythelingam v. Setharam, 
(1900) 28 M. 449; citing Dicey, 
rule 141 p. 588. 

2 Kent v. Burgess, (1840) 11 
Sim. 361; (Marriage in Belgium.) ; 


son, (1797) 7 T. R. 241 explained 
in (2) Brislowe v. Sequeville, 
(1850) 5 Ex. 275; Clegg v. Levy, 
(1812) 3 Camp. 167 (stamp); 
Richard v. Goold, (1827) 1 Molley 


Dicey, Ist Ed. p. 549; Story, ss. 
240-262a ; Compton v. Bearcroff, 
(1769); 2 Hagg, cons. 480 (Mar- 
riage inScotland); Dalrymple v.D., 
(1811)2 Hagg. cons. 61; Leroux v. 
Brown, (1552) 12 C. B. 801, 824; 
(Contract in France); Brinkley v. 
Att-Gen., (1890) 16 P. D. 76 (Mar- 
riage in Japan). 

5 Dicey, 1st Ed. p. 549 n. 6. 

£ Bristowe v. Szqucville, (1850) 
19 L. J. Ex. 289 (contract void for 
want of stamp). 

5 Warrender v. W., 9Bligh. 111; 
Westlake, 4 p.272; Alves v.Hodg- 





2 (annuity), 

€ Tudor, 8rd Ed. p. 632; 
Cammell v. Sewell, (1860) 8 H.&N. 
721 (argo sold on being wreck. 
ed); Imrie v. Castrique, 8 C. B. 
N. S. 405, sub nomine Castrique 
v. Imrie, (1870) L.R. 4 H.L. 414, 
499 ; Hooper v. Gumm, L.R. 2 Ch. 
App. 282.; see Dicey, p.580, rule 
140; Liverpool Marine Co. v. Hun- 
fer, (1867) L.R. 4 Eq. 62; In re 
Queensland Co, (1891), 1 Ch. 536; 
in A.C.(1892),1 Ch. 219 ; Alcock v. 
Smith, (1892) 1 Ch. (C. A.) 238, 
267, 268. 


FORMALITIES. 


was executed in Poducott, and by the law of that State it 
was inoperative unless registered, it was held that the 
contract was governed by the lex loci contractus, and the 
Madras High Court refused to enforce it. The Court 
expressed an opinion that a suit on the consideration 
would be governed by the lex fori but as no claim had 
been made on that footing, dismissed the appeal. The 
case is of little value as the report only gives the facts 
mentioned above: the place of payment and the 
other circumstances of the case are not given. But a 
different rule is enacted as regards Negotiable Instruments. 
And if such conform to the Indian law, though invalid 


by the lex loci contractus an endorsement or acceptance 
in British India is valid.? 


It a document is void by the lex loci contractus for 
want of a stamp, it is not receivable in evidence :? secus 
if il is merely inadmissible in evidence for want of a 
stamp.‘ Dicey suggests an exception. If the contract is 
made in one country but intended to operate wholly in 
and subject to the law of another country it may be valid 
even though not made in accordance with the local form 
if it conforms to the form required or allowed by the 
country where it is to operate and subject to the law of 
which it is made.> Westlake thinks that marriage settle- 
ments are an exception to the rule stated above.$ 


1 Palaniappa v. Periakaruppan, Oakes v. Jackson, (1876) 1 M. 184 


(1894) 17 M. 202. (agreement with an English 


a : : stamp made in England, allowed 
. EE Instruments Act, to be stamped in india). Ex. p. 


3 Alves v. Hodgson, (1797) 1 Melbourne, L. R. 6 Ch. 64. 
Term Rep. 241 (prom. note). 


t Brislowc v. Sequeville, (1850) 
5 Ex. 275 (receipt); Clegg v. Levy, 
(1812) 3 Camp. 166 (stamp); cf. 
Richard v.Goold, (1827) 1 Millery 
22 (annuity); James v. Cather- 
wood (1823) 3 Dowl. & Ry. 190; 
but see Wynne v. Jackson, 
2 Russ. 862, disapproved in West- 
lake, 4th, 273 ; Tudor 3rd, 641; cf. 


K 





5 p. 551 2nd Ed. 548, 544; 
Nelson p.257,268;Carver,Carriage 
by Sea p. 212, 213; Vati Grutten v. 
Digby, (1862) 31 Beav. 561, 82 L. 
J. Ch. 179 ; cf. English Bills of 
Exchange Act (1882, s. 72. 


9 Westlake, 4th, p. 78, 274 ; Vat 
Grulton v. Digby, (1862) 31 Beav. 
6601; Watts v. Shrimpton, 21 
Beav. 97. 


§ 25. 


Want of 
stamp. 


27. 
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§ 26. 


Mode of 
proof. 


STAMPS—PROCEDURE. 


Special rules are enacted as to bills of exchange in 
England by the Act of 1882, particularly as to the necessity 
of a foreign stamp. 


A formality which is unnecessary and of no effect by 
the lex loci will have an English effect given to it in 
England. Where an Indian contract was executed under 
seal, it was treated as a speciality and not a simple debt in 
England. 


According to Dicey all cases brought in England are 
governed as to procedure, (Lë, the remedies, process, 
evidence, limitation and set off by the lex fori.* Apparently 
this was the meaning of the ruling in Madras. It was laid 
down by the Privy Council that the lex fori adjudicates 
upon the rights and matters in litigation according to the 
law of the country where the rights or causes of action 
arose,‘ but the Court frames its own rules for the time 
for appearing, for declaring, for pleading, and for taking 
the several steps in the cause and the forms of the several 
proceedings, and consequently it is within its authority to 
give a judgment for the plaintiff or defendant as the 
penalty for default, disobedience or departures from the 
prescribed rules. The Court could not exercise its 
jurisdiction effectually without such a power.? "The law 
of limitation is part of the procedure of the Court and 
binds foreigners seeking relief (bere? 


But although the contract conforms with the lex loci 
contractus it may not be enforceable if the rules of 


1 Alliance Bank of Simla v. 
Carey, (1830) BC P D.429. 

3 4th Ed. 709; De La Vega v. 
Vianna, (18830) 1 B. & Ad. 284; 
288 Don v. Lifpmaun, (1837) 5 
Ch. & F. 1,13; Leroux v. Brown, 12 
C. B. 801; Leake on Contract, 5th 
Ed., 180. 
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3 Palaniappa v. Periakarappa, 
(1893) 17 M. 202. 

t i.c. lex loci contractus. 

5 Her Highness Ruckmaboye v. 
Lalloobhoy, (1851) 5 Moo. I.A 284, 
269. 

6 idem, p. 266 ; see Limitation 
Act, s. 11. 


PROCEDURE. 


procedure of the forum require it to be proved in some 
particular way.* 


This view is far from being universal abroad,? for the 
general rule is that mode of proof is governed by the lex 
loci contractus as the validity of a contract depends 
generally on its capability of proof;3 and Westlake 4 
considers that even in England where by the lex loci 
contractus entries in merchants’ books are evidence, that 
they should be accepted in England as such, for to do so 
would simply amount to regarding the merchant who 
made the entry in his book as constituted by the lex loci 
contractus the agent of the other party empowered to 
reduce the contract for him into writing in a certain way. 
But if the lex fori excludes certain evidence, such exclu- 
sion being founded ona desire to prevent perjury, then 
the lex fori might claim to over-ride any contrary rule of 
the lex loci, not as being a question of procedure, but 
because of a reservation in favour of a stringent domestic 
policy, which controls all maxims of private international 
law. In India there is no particular form required for 
commercial contracts, but the mode of proof where there 
is writing will be governed by the Indian law. 


Where an act of Parliament intended to take effect out- 
side England (so far at least as British subjects are 
concerned) prescribes or permits certain formalities in 
connection with contracts made abroad, the English 
courts are bound to recognise the validity of such con- 
tracts even though they do not comply with the forms of 
the lex loci contractus.? 


1 Leroux v. Brown, (1852) 12 5 Foreign Marriage Act (1891) 


C. B. 801 (valid French contract 
unenforceable in England be- 
cause of Statute of Frauds). 

2 Westlake, 4th Ed. p 271, Itali- 
an Code Prelim. art. 10. 

3 Savingy Syst. s. 361. 

* 4th Ed. 272. 
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64 and 65 Vict.74 ; though foreign 
Courts need not recognise such 
marriages, Hay v. Northcote, 
(1900) 2 Ch. 262; Bills of Ex. 
change Act (English), (1882) 45 
and 44 Vict. c. 61 s. 72. 
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§ 26. 


Exceptions, 


80 


§ 27. 
Discharge 


of contract. 


DISCHARGE OF CONTRACT. 


If a contract is discharged under its proper law it is dis- 


charged in India, 


unless it is only extinguished as 


regard a form of remedy or procedure,? as by limitation 
whereby the action and not the right is barred.? But if the 
contraet is barred by the law of limitation applicable in 


the forum, the action is not maintainable there.‘ 


So an 


English certificate of bankruptcy bars a suit, 5 in India, 


or in the colonies.? 


1 Gibbs v. Socicle Industrialle, 
(1890) 26 Q.B.D. 899 C.A.; Dicey, 
2nd Ed. 569-571; Westlake, 4th 
Ed. 802, 308; Foote, 8rd Ed. 457- 
456; see Taylor v. Hollard,(1902) 
1 K.B. 076; cf. Murugesa Chetti v. 
Annamallac, (1899) 28 M. 4658, 
(foreign judgment held dis- 
charged by foreign bankruptcy); 
Huber v. Steiner, (1885) 2 Bing. 
N.C. 202 ; Laws of England, Vol. 
VI 247, 806, 

2 Vythelingam v. Sectaramai- 
yar, 28 M. 449, 465 ; Dicey, rule 
lal. 
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3 Harris v. Quine, (1869) L. R. 
4 Q. B. 053. 


* Alliance Bank of Simia v, 
Carcy, (1880) 5 C.P.D. 429. He 
Highness Ruckmaboye v. Lalloo- 
bhoy, (1851) 65 Mov. I.A. 284, 266. 


5 Edwards v. Ronald, 1 Knapp. 
P. C. 269. 


6 Ellis v. M'Henry, L.R. 6 C.P. 
298; see Armani v. Castrique, 18 
M. & W. 443 as to foreign certifi- 
cate, 


CHAPTER III. 
Interpretation of Contract. 


The interpretation of a contract is generally speaking 
a matter of law, and is governed by certain well estab- 
lished rules. 

Generally speaking the Indian law is the same as the 
English: the law has not been codified and apart from 
modification, introduced by the Contract Act, the princi- 
ples which have been recognised at Common Law have 
been followed in India. 

Naturally the question of interpretation only arises 
when a dispute occurs as to the meaning of a contract. 

The law applicable to the construction of a contract is 
the law governing the contract. 

By interpretation or construction is meant ascertaining 
the meaning of the language of a document or its applica- 
tion to the facts of the case.! The object of interpretation 
is to ascertain not what the writer intended to say, but 
what is the meaning of that which he has said.? But 
there is a liberal and a literal school of interpreters. The 
literal school, however, admits that the object is not to 
ascertain the mere grammatical sense of the words, but 
their meaning as used on that occasion : the liberal school 
admits that the object is not the intention of the writer 
generally but the particular intention which he desired to 
declare by the writing. The divergence of opinion is 
consequently slight. As Thayer puts it, the question is 
not what the writer meant, as distinguished from what his 
words expressed, but simply what is the meaning of his 
words ? The Court, however, never construes the writing by 

1 Phipson, 8rd Ed. p. 538; Ste- 
phen, Art. 91; Leake on Contract, 
8rd Ed. 184. See Chalenay v. 


Brazilian Co., (1891) 1 Q.B. 79, 
85 C.A. 


2 Taylor, s. 1201. 
3 See Phipson, 3rd Ed. p 589. 
* Thayer on Evidence, p 498. 
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WRITTEN CONTRACTS, GENERAL RULE. 


itself ; the situation of the parties and the surrounding 
circumstances are always elements to be considered. 

The first general rule of construction of a written con- 
tract is that the language of the instrument is to be under- 
stood in its ordinary and natural meaning notwithstanding 
the fact that such construction may appear not to carry 
out the view which it may be supposed the parties in- 
tended to carry out? ; and evidence may not be given to 
show that the language was intended to be used by the 


parties with any other than the ordinary and natural 


meaning ? except under a trade usage, for there is no such 
thing as equitable as distinct from legal construction of an 
agreement, equity in this respect following the law, * and 
a contract is construed alike in law and equity.’ To enquire 
into what the parties intended, would be to let in oral 
evidence to explain the contract.) For if the entire contract 
is in writing, its construction is a question of law, for the 
parties in consenting to a written agreement contract to 
be bound by the construction which a Court of law shall 
put upon the instrument,” and the rule is that the 
language used by one party is to be construed in the 
sense in which it would be reasonably understood by 
the other.? 


1 See Elliott v. Crutchley, (1906) 
A. C. T. 

2 Lec v. Alexander, (1883) 8 
App. Cas. 853; Grey v. Pearson, 
(1867) 6 H. L. Cas. 61, 106 ; Cale- 
donian Ry. Co. v. N.B.R,, (1881) 
6 App. Cas. 114, 18l. Smith v. 
Cooke, (1891) A.C. 297; Elliott v. 
Crutchley, (1906) A.C. 7,9. G. W. 
R. v. Rous, (1870) L.R. 4 H.L. 650, 
659. See however M’Cowan v. 
Baine,(1891) A.C. 401,“ ship" held 
to include * tug ” for special rea- 
sons, p. 407. Bramwell L. J. dis- 
sented); Blore v. Guilini, (1908) 
1 K.B. 356; Dominion Coal Co. v. 
Dominion Iron & Stcel Co., (1909) 
25 T.L.R. 309 P.C. (all the coal 
required held to mean "al he coal 
suitable in character"). Also see 
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Nelson v. James Nelson, (1908) 
A.C. 16 cited below. 

3 Shore v. Wilson, (1852) 9 
Cl. v. Fin, 855 HL. Hitchin v. 
Groom, (1848) 6 C.B. 615, McClean 
v. Kennard, (1874) 9 Ch. App. 
336. 

4 8Bl. Com., 484; Eaton v. Lyon, 
8 Ves. 092 ; Scoll v. Liver pool Corp., 
(1858) 28 LJ. Ch. 230, 235. See 
M.G.W.Ry of Ireland v. Johnson. 
(1858) 6 H.L. Cas. 798. 

5 Parkin v. Thorold, (1864) 22 
L.J., Ch. 170. 

6 Bows v. Shand, (1877) 2 Ap. 
Cas. 455. 

7 Stewart v. Kennedy, 16 A. C. 
108. 

8 Fowkes v. Manchester As. Co., 
(1868) 32 L.J. Q. B. p. 169. 


WRITTEN CONTRACTS— HARDSHIP. 


The Court must read the words of a statute in their 
popular, natural and ordinary sense. The same rule 
applies to all documents subject to certain exceptions.! 

Lord Watson laid it down that contracts ought to be 
construed according to the primary and natural meaning 


of the language chosen. But there are exceptions to this, 


rule. One of these is to be found in the case where the 
contract affords an interpretation different from the 
ordinary meaning of the words: and another in the 
case where their conventional meaning is not the same 
with their legal sense.? 

A Madras Bench ruled that in applying the rule, which 
they considered to be to ascertain the intention of the 
parties if that was clear, if not to take the words in 
their ordinary sense, it must also be observed that 
hardship to either party is not an element to be consi- 
dered, unless it amounts to a degree of inconvenience and 
absurdity so great as to afford judicial proof that such 
could not be the meaning of the parties.? It has been held 
that the canons of construction are framed with a view 
to general results but are sometimes productive of injustice 
by leading to results contrary to the intention of the 
parties. * 

Jessel M. R. held that* there is in law no difference of 
construction between mercantile contracts and other 
instruments. The grammatical meaning is, as in other 
cases, the meaning to be adopted unless there be a reason 
to the contrary. But it seems that the modern view is as 

1 Abra v. Abra, (1876) ] B. p. * Burchell v. Clark, (1876) 2 
269, citing Birks v. Allison, 13 C.B. C.P.D. p 98. 


N.S. 28; Broom's L. Max. 869, ^ , Southwell v. Bowditch, (1876) 
bth Ed. and cf, Abbey v. Dale, 11 1C.PD 376 45 L.T. C.P 
C.B. 378 p. 391. Re ee Piao: ede ses 

a M'Cowan v. Baine, (1891) 980 p. 681 (as to policies of insur- 
A. C. p. 408. ance); see Robertson v. Frenck, 

3 Volkart v. Ruinavelu, (1893) (1803) 4 E. 180, 185 ; Carr v. Mon- 
18 M. 68, 70, (citing Prebble v, — tefiore, (1864) 5 B. S. 408. 
Boghurst) 1 Swanston 829. 
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MERCANTILE CONTRACTS. 


Lord Halsbury put it, " In looking at a document between 
business men, I do not think it wise to look at technical 
rules of construction. I think it is well to look at the 
whole document, to look at the subject-matter with which 
the parties are dealing, and then to take the words in their 


. natural and ordinary meaning and construe the document 


in that way ";' and it was held in an earlier case that 
in dealing with mercantile instruments the Court must 
look at the substance of the matter and is not restrained 
to such nicety of construction as is the case with regard 
to conveyances, pleadings and the like. This view was 
held by Mansfield, C. J., who said that all mercantile 
documents ought to have a liberal interpretation? The 
Privy Council also laid it down that in construing 
mercantile contracts the governing principle must be to 
ascertain the intention of the parties through the words 
they have used.* 

Even according to Jessell, M.R., there may be a reason 
to the contrary ; such a reason would be that such a con- 
struction would be contrary to the expressed intention of 
the parties, or would involve some absurdity, repugnance 
or inconsistency,? when the ordinary meaning of the 
words may be modified to avoid that absurdity or incon- 
sistency but no further.’ 

No clause can be regarded as superfluous ; as the House 
of Lords put it, we must assume that the clause was 
inserted by the parties tor some good purpose and with 
some definite meaning. This is a mercantile contract : 
and merchants are not in the habit of inserting in their 


1 Tatham v. Burr, (1898) A. 
C. 382, 386, 67 L. J. P. p. 468. 

2 Cockburn v. Alexander, 
(1848) 6 C.B. 791, 814, 18 L.J.C.P. 
74, 83, per Maule, J. 

* Hatham v. E. I Co. (1779) 
1 Doug. 272, 277. 

* McConnel v. Murphy, (1873) 
L. R. 5 P. C. 208, 218. 


5 Gether v. Capper, (1855) 15 C. 
B. 696, 706, 24 L. J. C. P. 69. 71, 
fer Maule, J. 


5 Grey v. Pearson, 4 H. L.C. 
61, 26 L. J. Ch. 481; Caledonian 
Ry. v. N. B. R9., 6 Ap. Cas. 131. 
Blore v. Guilini, (1903) 1K. B. 
356 ; 72 L. J. K. B. 114. 


MEANING FOR EVERY WORD. 


contracts stipulations to which they do not attach some 
value and importance." ! Every word unless left in by a 
mistake? ought to operate in some shape or other ; one 
part must be construed with another that the whole if 
possible may stand, but a clause or particular sentence 
totally repugnant to the general intent of the contract is 
void and must be rejected. Their Lordships in the 
Privy Council stated that the construction which com- 
mended itself is one that gave a meaning to every part of 
the document. But though the principle of giving a 
meaning to all expressions is a sound one, it does not 
justify the importation of a meaning which the expression 
does not itself suggest and for which another expression 
equally short and simple would more readily be used, 
and which materially affects the rights of the parties.’ 
In a Madras case it was ruled that when the intention 
of the parties to a contract is sufficiently apparent, effect 
must be given to it in that sense, though some violence be 
thereby done to the words. W'hen the sense is doubtful 
the safest course is to take the words in their ordinary 
meaning.^ 

It is extremely desirable that the law regulating the 
construction of mercantile contracts and the remedies for 
the breach of them should, as much as possible, proceed 
on the same principle in all parts of the world, and 
especially that this uniformity should prevail in respect of 
this country and its dependencies, and a forliori the 


1 Bowes v. Shand, (1877) 2 5 Gunon v. Luchmcenaraiti, 


App. Cas. 405. 
2 See § 49. 


3 Parkhurst v. Smith, Willes 
882; Solly v. Forbes, 2B & B. 88; 
Eyston v. Studd, 2 Plowd, 459; 
Trenchard v. Hoskins, Wench 
98. 


* Thakurrani v. Rae Jagupal, 
(1904) 31 I. A.142 (referring to 
an Act) and see infra as to con- 
struing as a whole, 8 32. 
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(1896) 23 1 A, p. 125. 


* Volkart Bros. v. Ratnavelu, 
(1892) 18 M. 68, citing Wilson v. 
Bevan, "7 C. B. 678. 


7 Dimeck v. Corlett, (1868) 12 
Moo. P. C. C. 199, 229 ; cf. The 
City of Chester, (1884) 9 P. D. 
182. The American view is that 
English and American commer- 
cial law should be uniform, Nor- 
eon v. Wright, (1885) 115 U.S. 
189. 
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UNIFORMITY OF INTERPRETATION. 


Indian courts ought to proceed on one and the same 
principle. 

Further it is most material that the construction given 
to mercantile documents years ago, and which has been 
accepted from that time by Courts of law and in the mer- 
cantile world, should not be altered in the least, because 
all subsequent contracts have been made on the faith of 
the decisions... For the Court in construing a written 
contract is entitled to consider the probability that the 
parties have used words in a sense given to them by well 
known judicial construction,? and that they had or must 
be held to have had certain extrinsic facts appearing from 
the surrounding circumstances of the particular case in 
their minds when they entered into the contract? 


To the general rule there are two exceptions.‘ If it is 
found as a fact that certain words as for example words 
or phrases employed in art, commerce, etc., or in a parti. 
cular locality, have been used in a special technical sense 
other than their ordinary meaning, the Court will con- 
strue them in such special technical sense. In a mercan- 
tile contract a technical term is construed according to 


1 Pandor v. Hamilton, 


(1886) 17 Q. B. D. 671, 673, 55 L. 
. Q. B. 646, per Esher M. R,; 
Lohre v. Aitcheson, (1878) 8 Q. B. 
D. p. 562; see Abdul Aziz Khan v. 
Appayisami, (1903) 31 I.A. 1 (as 
to marine policies). See as to 
technical terms Pledge v. White, 
(1806) A. C. p. 190; sec for 
principle of stare decisis Mandlall 
v. Bank of Bombay,(1210)12 Bom. 
L. R. 316 (as to meaning of 
Contract Act s. 178). 
3. Thames and Mersey Marine 


1ns.v.Hamillon,(1887)1 2 App.Cas. 


484. see 1bid p. 490 ; fer Halsbury 
L. C. p. 494. Decisions. For con- 
tracta on faith of decisions see 
Palmer v. Johnson, (18:4) 18 Q.B. 
D. 361, 858, 53 L. J. Q. B. 348, 
851 ; Philli/s v, Rees, (1889) 24 Q. 
B. D. 17, 59 L. J. Q.B. 14; but see 


h 


G 





Quin v. Latham, (1901) A. C. p. 
506. 


3 Birrell v. Dryer, (1884 ; 
C. 346, 358, "pose PAR 
See M'Cowan v. Baine, (1 
A. C. 401, 408. = 

Mallan v. May, (1844) 13 M. 
& W. 511, 518; Bold v. gs 
(1836) 1 M. & W., 843; Sluddy v. 
Sanders; (1826) 6 B. & C. 628. 
Gotlet v, Beech: y, ( 1829)3 Sim. 24 
Shore v. Wilson, (1842) 9 CI. & Fin. 
355,555, 556.: H.L.; Robeyv. Arnold 
(1898) 14 T. L. R. 220 C. A’ 
Evidence of usage is analogous 
to translation, Grant v. Maddox, 
(1846) 15 M. & W. 737, 746; as to 
translations generally De Sora v. 
Phillips, '18€3) 10 H. L. Cas; 
624; Chalenay v. Brazilian Co. 
(1891) 1 Q. B. 79 C. A. 60 L. J. 
Q. B. 295. 


TECHNICAL TERMS 


the sense’ in which they are commonly used by merchants 
and not that in which they are used by men of science. 
For " meaning " means in commercial contracts ordinary 
mercantile sense.? But evidence will not be admitted of 
such technical or secondary meaning of words unless the 
Court is satisfied either from the context or from the cir- 
cumstances of the case, that the parties did not intend 
to use the words in their primary or ordinary sense.‘ 
It has been held that even if a different meaning was 
contemplated by the parties at the time, unless the 
context shows such different meaning, it would be 
disregarded: ° but as pointed out above all the circum- 
stances of the case and not merely the context must be 
considered, and the modern rule is that though the con- 
text by itself is quite clear still a trade usage is admis- 
sible to show the meaning of any word or phrase.* 
Although evidence of a particular custom or usage is 
not admissible to annex a new term or condition which 
is inconsistent with or repugnant to the express terms of 
the instrument? evidence of such a custom or usage is 
admissible to alter the apparent meaning of the words 


1 Hart v. Standard, (1889) 22 5 G.W. Ry. v. Rous, (1870) L.R. 4 
Q. B. D. 499 C. A: Moody v. HL 669. 
Surredge, (1794) 2 Esp. 633 6 See § 89 for trade usages. 


(insurances Ronen 7 Abbott v. Bates (1876) 45 L.J. 
? This exception is founded Q. B. 117 C. A. ; Bower v. Jones 
on the rule that trade usage MAY (1551) 8 Bing. 65; Warde v. Stuart 
be proved to show the meaning (1856) 1 C. B N.S 88- Fullwood 
of words; see § 89. v. Akerman, (1862) 11 C. B. N. S. 
? Robertson v. French, 4 Bast. 595. Biggs v. Gordon (1860) 8 

, i i i 

185; Mallan v. May ; 18 M. & W. C. B. N. 8. 688 ; Caine v. Horsfall, 


617, 18 L. J. Ex. 48; Holt v. 
Collyer, 50 L. J Ch 311. (1847) 1 Ex. 519; Parker v. 


a Biddlecombe y. Bond, (1885) Ibbetson, (1858) 4 C. B. N. S. 846 : 
4 Ad. v.El. 832; Parkar v. Gossage, Crise v. Paine. (1869) 4 Ch. App. 
(1888) 2 Cr. M. & R. 617; Holt v. 411; Barrow v. Dyster, (1884) 18 
Collyer, (1881) 16 Ch. D. 718; Q.B. D. 695; Wrisht v. Zetland 
Elliott v. Turner, (1846) 2, C. B. (1908) 1 K. B. 63 C. A, 
Ch. 46, 461 Ex., 


Lu 
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and to show that they were intended to be used with 
reference to the custom or usage in a special sense.! 

When the contract itself shows that words were not 
intended to be used in their ordinary sense such words 
are construed in harmony with the context,? and a greater 
regard is paid to the intention of the parties as appear- 
ing from the instrument when construed as a whole than 
to any particular words they may have used to express 
their intention ?: or as it has been expressed the ordinary 
grammatical construction is to be followed unless it is 
repugnant to the general context.* 

But it seems clear that the principle that the whole 
contract must be considered in order to ascertain the 
meaning of any particular part thereof, has been gener- 
ally accepted ? 

Loreburn, L.C., laid down a very broad rule : the ques- 
tion to be considered, he held, is what do the words mean 
on a fair reading having regard to the whole document 

Where a document is equivocalthe whole of it must be 


1 Sce under trade usages: 
Grant v. Maddox, (1840) 15 M. & 
W. 787 (years in theatrical sense); 
Smith v. Wilson, (1832) 8 s. & 
Ad. 728 (1000 rabbits); Myers v. 


2 McCowan v. Baine, (1891) 
A. C. 401, 408. 

3 Ford v. Beech, (1848) 11 
C. B. 847, 866; see too Dominion 
Coal Co. v. Dominion lron Co., 


Sarl (1860:30 L. J. Q. B. 98 E. & 
E. 306 ; Brown v. Byrne, (1854) 3 
E. & B. 703, 716; Norden 
Steam Co, v. Dempsey, (1876) 1 
C. P. D. 654; Kelly v. London 
Pavillion Co., (1898) 14 T. L. R. 
234 C. A. ; Southland Frozen 
Meat Co, v. Nelson, (1898) A. C. 
442 P. C. (words interpreted in a 
business sense), See Blow v. 
Lewis, (1962) 19 T. L. R. 127; 
Hardie v. Balmain, (1902) 18 
T. L. R. 539 C. A.; Cockran v. 
Leckie, (1906) 8 F. 9/5; Dawson v. 
Isle, (1906) 1 Ch. 638 (book 
debt). 





(1909) 25 T. L. R. 309 P. C. 

t Lees v. Mos'cy, 5 L. J. Ex. 78; 
Elliott v. Turner, 15 L. J. C. P. 49. 

5 Barton v. Fitzgerald, (1812) 
18 East, 580;  Sicklemore v. 
Thistleton, (1817) 6 M. &S.9; 
Eldershie v. Borthwich (1905) A.C. 
98; Nalional Provincial. Bank 
v. Marshael, (1888) 40 Ch. D. 112; 
Coles v. Hulme, (1825) 8 B. & C. 
568; Bickmore v. Dimmer (1908), 
1 Ch. 158 C. A. 

6 Nelson v. James Nelson, 
(1908) A. C. 16 p. 20; 77. L. J. 
K. B. 82, 84; McEntire v. 
Cross!ev, (1895) A.C. p. 468, 


CONTEXT. 


examined and also the surrounding circumstances, and 
evidence not only of trade usage but of the usage of the 
parties is evidence of surrounding circumstances, and in the 
absence of a special contract the allowance and custom ot 
trade may be the only medium to ascertain what is due.! 

Leake considers this exception a concurrent rule which 
may sometimes operate exceptionally to the former, that is 
that the particular words must be construed with reference 
to the intention drawn from the whole document.? 

The words of course must be capable of bearing the 
meaning which is sought to be put upon them? 

When the contract is to be ascertained from a 
series of letters or documents the whole ot the 
correspondence must be looked at, and, although two 
letters in the course of such correspondence may appear 
to contain a completed contract, the Court will not hold 
the contract to be complete when subsequent letters show 
that certain terms had not been agreed upon.’ Ií the 
whole contract is made by a series of letters, their con- 
struction is a question of law, but not if partly made by 
an oral agreement? The leading case was considered 
in India, and it was held that the principles of law 
laid down in Hussey v. Horne Paynes are that the 
whole correspondence must be looked at : you must look 
at the whole of what took place and passed between 
the parties. '" We take that to mean that we must not 
merely look to the letters and the whole correspondence, 

1 Paul Beier v. Chotalall, (1904) 
30 B. 1. C. A. 

? Leake, 5th Ed. 144; Ford 


v. Beech 11 Q. B 866; 17L. J. 
Q. B. 114. 


see however Bolton v. Lambert, 
(1889) 41 Ch. D. 295, 304 C. A. 
where that case is explained; 
Bristol v. Maggs, (1890) 44 Ch. 
D. 616, 59L J. Ch. D. 472; see 


3 Gibson v. Minet. (1791) 1 H. 
Bl. p. 615; U. S. v. U. P. R. R. Co. 
98 U.S. p. 86 ; Black v. Bachilder ; 
120 Mass. 171. 

* Hussey v. Horne Payne, (1879) 
4 App, Cas. 311, 48 L. J. Ch. 846; 


e b , slo 


Maconchy v. Trower, (1894)21R. 
663 H. L. 

5 Key v. Cotesworth, 22 L. J. Ex. 
4 ; and see 8.8 30, 59. 

6 AA C. p. 816. 
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INTERPRETATION OF CONTRACT. 


but also at the conduct of the parties and see if we 
can spell out a contract containing definite terms. No 
contract can be held established even by letters which 
would otherwise be sufficient for the purpose, if it is clear 
upon the facts that there were other conditions of the 
intended contract beyond and besides those expressed in 
the letters which were still in a state of negotiation only, 
and without settlement of which the parties had no idea 
of concluding an agreement.’ 

So when there are several clauses in a bill of lading, as 
far as possible they must be construed consistently with 
one another, and one of them ought not to be treated as 
surplusage, and rejected unless it is impossible to read 
it with the other clauses.? 

When a contract has in fact been completed and 
reduced to writing the Court is not entitled to consider 
antecedent facts or correspondence or to look at words 
deleted ? before the conclusion of the contract in order 
to ascertain the meaning of the contract in writing 
finally agreed upon.‘ Acts done after the agreement 
may, however, be relevant in interpreting it as part of the 
surrounding circumstances.* 

But the action of the buyers long after the contract 
would hardly be evidence of what was the intention of the 
party at the date of the contract.6 And the whole system 
of construing documents ex post facto has been held not 
to be the law as regards commercial contracts.” 


1 The Aryodaya Co. v. Javal- 
frosad, (1903) 6 Bom. L. R. 
909. 
3 Borthwick v. Eldershie, (1904) 
1 K. B. 819, 824, (1905) A. C. 
98 and see infra as t» words 
left in by mistake, § 49. 


3 Phipson argues that deleted 
words should be treated as part 
of the surrounding circumstances 
to be considered, see § 55. 
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t Inglis v. Buttery, (1878) 3 
App. Cas. 652; Lec v. Alexander, 
(1883) 8 App. Cas. 853. 


5 Monro v. Taylor, (1850) 8 
Hare 51, 56. 21 L. J. Ch. 525. 


9 Blackburn, 3rd Ed p. 1901, 
referring to Logan v. LeMesurier, 
(1847) 6 Moo P.C. 116; Acraman 
v. Morrice, (1849) 19 L. J. C. 
P. 57. 

7 Wallis v. Pratt, (1911) A.C. 
394 H. L. 


SURROUNDING CIRCUMSTANCES. 


Evidence of previous dealings between the parties is 
admissible only for the purpose of explaining the term 
used in a contract, and not to impose on a party an 
obligation as to which the contract is silent, or to read 
into the contract a liability that otherwise could not 
exist.? 

There are cases where evidence may be given to 
show that a contract was entered into in consideration 
of a collateral antecedent contract between the parties, 
as in Erskine v. Adeane? and Morgan v. Grifhth,> but 
no subsequent contract founded only on the same con- 
sideration as the principal contract can be given in 
evidence, for it obviously cannot form the consideration 
of the main contract, which was complete before it 
came into existence, and it cannot add to or vary that 
contract without infringing the elementary rules of 
evidence, and unless it can form part of such contract it 
has no consideration to support it. When a contract is 
expressed in a formal document or in a letter of offer 
and a letter of acceptance, no antecedent or subsequent 
negotiations are admissible to construe such contract.‘ 

In certain cases parol evidence may also be given to 
explain a latent ambiguity in order to show that the 
subject matter intended by one parly was not identical 
with that intended by the other, and so to establish a 
mistake defeating the contract as the parties were not 
ad idem? or to identify the subject matter to which the 
writing refers.® 


1 Haji Mahomed v. E. Spinner, 
(1900) 24 B. 510, 6525; see 
Bourne v. Gatliff, (1844) 11 C. 
& F.45, Ford v. Yates, (1841) 2 M. 
& G. 649. 10L. J. C. P. 117. 

3 (1873) L. R. 8 Ch. Ap. 756. 

3 (1871) L.R. 6 Ex 70. 

* Bristol Tramways Co. v. Fiat 
Motors, (1910) 2 K.B. p.838 C.A. ; 
Inglis v. Buttery, (1878) 8 App. 
Cas, 552, 577. See § 507. 
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5. Rafħes v. Wichelhaus, (1864) 
38 L. J. Ex 160. 


5. Bateman v. Phillips, (1812) 
15 East. 272; Shortrede v. Check, 
(1884) 1A. & E. 57 ; Mumford v. 
Gelhing, (1859) 7 C.B.N S. 805 ; 
Chambers v. Kelly, (1878) 7 Ir. 
R.C.L. 281; Macdonald v. Long- 
bottom, (1859) 29 L.J. Q.B. 256; 
but see Sar! v. Bourdillon, (1856) 
26 L.J. C.P. 78. 
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AMBIGUITY, 


Generally if the language of a document is ambiguous 
or defective no evidence can be given to explain or amend 
the document) But under the Contract Act section 29 
agreements the meaning of which is not 
capable of being made certain are void. 

Where there is a patent ambiguity, as for instance the 
expression '" maximum average ” when one or the other 
word must go out or be modified, the Court can construe 
the phrase in accordance with the intention of the parties.? 

Apparently evidence might be given that the words 
were written by mistake ın the hurry of business.’ 

When the provisions of the contract are equivocal, the 
document must be examined as a whole and in its severai 
parts, and also the surrounding circumstances. In the 
absence ofa special contract the allowance and custom 
of trade is the only medium to ascertain what is due. 
For where the terms of a contract are equivocal, a 
custom of trade showing the relations of the parties in 
such circumstances is notrepugnant or inconsistent with 
the express terms of the contract.* 

The construction of an ambiguous stipulation in a 
written agreement may be governed or qualified by a 
recital, but if the intention is clearly to be collected from 
the operative words, that intention is not to be defeated 
or controlled because it may go beyond what is expressed 
in the recital.’ 

Extras not mentioned in the contract were disallowed.5 

When words are capable of two meanings the object 
with which they are inserted mav be looked at in order to 
arrive at the sense in which they were used,’ and where 


certain or 


1 Ev. Act. s. 98: sce ss. 94-97; 
see to Specific Relief Act, s. 21, 

2 Bengal Coal Co. v. Homee 
Wadia, 24 B. 97 A.C. (1899). 

3 ]bid. p. 108. 

* Roberts v. Jackson, (1817) 2 
Stark. 225; Paul Beier v, Chota- 
ball, (1904) 30 B.1. C.A. 


b 


K 





5 Marcar v. Sigg. 2 M. 239. 


5 Lauder v. E.B.Ry. Co., 1 Ind. 
Jur. N. S. 820. 


7 Moody v. Surridge, (1794) 2 
Esp. 6383 ; Hart v. Standard Ins. 
Co., (1889) 22 Q. B, D. 499; C. A. 
M'Cowan v. Baine, (1891) A. C. 
401, 408. 


AMBIGUITY. 


one interpretation is consistent with what appears to have 
been the intention of the parties and another repugnant 
to it, the Court will give effect to the apparent intention, 
provided it can doso without violating any of the estab- 
lished rules of construction.! 

In this connection the domicil of the parties .and place 
of execution may also become material.? 

Generally speaking where there are several ways of 
performing a contract the mode may be adopted which is 
least prohtable to the person complaining of the breach. 
When a bill of lading meant one thing to the shipowner 
and another to the shipper the document was construed 
according the shipper’s view.* When a document might 
be treated as a bill of exchange or a promissory note, the 
holder was allowed to elect, as against the maker, to 
treat it as either. So where a carrier gave two different 
notices limiting his liability, the less favourable to him 
was adopted.5 But this rule of constructing contra 
proferentem is only applied when all other principles 
fail" and has been expressed in very guarded terms ? 
and altogether doubted.? 


À similar principle is applied in another class of cases 
which form an exception to the general rule. It is estab- 
lished law that when an agent acts on ambiguous instruc- 
tions, and construes them bond fide in a particular way, 
the principal cannot be heard to say that he meant some- 
thing different. So in Ireland v. Livingstone?’ it was held 


1 Solly v. Forbes, (1820) 2 Brod. 


and Bing. 88, 43; Parkhurst v. 
Smilh, (1742) Willes, 827, 332; 
Hayne v. Cummings, (1864) 16 
C B. N. S. 421. 


2 Lansdowne v. Lansdowne., 
(1820) 2 Bli. 60 H. L.; Brown v. 
Fletcher, (187€) 35 L. T. 165. 

3 Cockburn v. Alexander, (1848) 
6 C. B. 791, 814. 

* Elderslic v. Borthwick, (1905) 
A. C. p. 97, per Lord Lindley. 
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5 Edis v. Bury, (1827) 6 B. & 
C. 433. 

6 Munn v. Baker, 2 Stark 256. 

7 Bac. Max, Reg. 3, Love v. 
Pares, 18 East. 80; | Mackenzie v. 
M., (1891) 64 L T. p. 709. 

8 Neill v, Duke of Devonshire, 
(1882) 8 A. C. p. 149. 

® TayMor v. Corporation of St. 
Helens. (1877) 6 Ch. D. 204, 270. 

1 41 L.J. Q. B. 20, L. R. 5 
H. L. 895. 
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§ 42. 


AMBIGUOUS COMMUNICATIONS. 


that a commission agent was, not liable, in such circum- 
stances, and in Bombay! it was held that an agent is not 
liable if he acts on ambiguous instructions and construes 
them in a way in which it was open to him so to do. The 
principle laid down in Ireland v. Livingstone? is not confined 
to cases between principal and agent, but is of wider 
application. When a person makes a communication to 
another in ambiguous terms he cannot afterwards complain 
if the recipient of the communication boná fide puts upon 
it a meaning not intended by the sender. The principle 
was held to apply to a joint telegram ambiguous in its 
terms, sent by shipowners and charterers to the captain of 
the chartered ship, when the captain boná fide acted upon 
a construction of the telegram of which it was capable but 
which was not intended by the senders.? 

It seems that on the authority of the last cited case that 
the principle would apply to all written orders of an 
ambiguous nature, when the recipient acting reasonably 
and boná fide, alters his position owing to a possible in. 
terpretation of a document, although it may be a mistaken 
one, for the rule has recently been laid down broadly? ; 
but the surrounding circumstances must, it seems, be 
considered, as for instance, to see what opportunity there 
was for the party to have the orders repeated or confirmed 
but this circumstance will be immaterial if the party bond 
fide acted on his interpretation without being aware of, 
any other For where a person makesa communication 
to another in ambiguous terms he cannot afterwards 
complain if the recipient puts a meaning on it not 
intended by him. Of course if the mistake is made by a 
telegraphic clerk,‘ there is no contract.’ 


1, Jiwraj Singhji v. Norwich * Hajee Ismail v. James Short, 
As. Co., (1903) 5 Bom. L. R. 8M.L. T. 353. 
863 O. C. 

341 L J.Q.B. 201 L.R. 5 H.L. 5 Henkel v. Pape, (1870) 40 L. 
395. J. Ex 16. Postal Tele. Co. v. 


> Miles v. Haslehurst, (1907) 12 Sefacfer, (1901) 62 S. W. 1119. 
Com, Cas. 88, 28 T.L. R. 142 O. C. 
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ALTERNATIVES. 


If an agreement provides for two alternative promises 
without saying at whose option one of the alternatives is 
to be exercised the general rule is that the option lies with 
the party who is to do the thing in question.’ If the 
option is with the promisee he must give notice of 
his election before any liability can attach to the 
promisor.? 

It is said that an election once made cannot be revoked,’ 
but it seems that this is only so when the other party would 
be prejudiced if it were.‘ 

If the option is with the promisor and one alternative 
is impossible at the date of the contract, it would seem 
that as he must have contracted only on the supposition 
that he should have an option, that the contract is void 
for mutual mistake. There is authority to the effect that 
the possible alternative must be performed.5 But in India 
probably section 56 would apply as the contract is im- 
possible to perform. But if one alternative is illegal at 
the time of the contract and the other legal, tbe legal 


one may be enforced.’ 


If an election has been made and the alternative selected 
becomes impossible, it seems the promisor is discharged 


1 Tielens v. Hooper, (1850) 5 
Exch. 830; Reed v. Kilburn, 
(1875) L. R. 10 Q.B 264; Chippen- 
dale v.Thurston, (1829) 4 C. &. P. 
98; Layton v. Pearce, (1778) 1 
Doug. K. B. 15 ; Tilling v. James, 
(1906) 94 L. T. 823; Stewart 
v. Rendall, (1899) 36 Sc. L,R. 775; 
1 F. (Ct. of Sess.) 1002. As to 
leases Powell v. Smith, (1872) 41 
L. J. Ch. 734; Fowell v. Tranter, 
(1804) 8 H. &. C. 458. (Goods at 6 
or 9 months’ credit the purchaser 
has the option.) Price v. Nixon, 
(1814) 5 Taunt 388; Deverill 
Burncll, (1873) L. R. 8 C. P. 476, 
460; see ,however, Ashforlh v. Red- 
ford (1878) L. R. 9 C. P. 20 (from 


e T 


al We 


“6 to 8 weeks” held to have 
special mercantile sense.) 


? Calaminus v, Dowlais, (1878) 
47 L.J.Q B. 675; Honck v. Muller, 
(1881) 7 Q. B. D. 92; Thorn v. City 
Rice Mills, (1889) 40 Ch. D. 857, 

3 Schneider v. Foster, (1867) 
2 H and N 4: Brown v. Royal Ins. 
Co., (1859) I E. & E. 863; Reuter 
v. Sala, (1879) 4 C P. D. 289. 

* Rugg v. Weir, (1864) 16 C. B. 
N. S. 471 ; Gath v. Lees, (1865) 8 
H. & C. E68 ; see § 184. 

5 Wharton v. King, (1881) 2 
B. & Ad. 028; Slevens v. Webb, 
(1835) 7 C. &. P. 60. 

5 Contract Act s. 68. 
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INTERPRETATION FAVOURS VALIDITY. 


under section 56,! for the position is the same as if the 
original contract was to perform the act selected.! If 
before election one branch becomes impossible it is a 
question of construction whether the promisor was in- 
tended to have the option and is therefore discharged, or 
whether he promised to do one or the other and so must 
perform the possible one.? 

If the promisor has allowed the date of performance of 
one alternative to elapse he is deemed to have elected to 
perform the other ; ? so also if he has rendered the other 
impossible. If it is by the promisee's fault that one 
alternative becomes impossible the promisor is discharged, 
If neither alternative is performed damages are given for 
the failure to perform the less profitable to the promisee.® 

Similarly the Court leans to an interpretation which 
will effectuate rather than one which will invalidate an 
instrument/ and in construing two contemporaneous 
documents toa construction which will reconcile them 
rather than one which will render them inconsistent, and 
if one is ambiguous and the other clear, then effect is 
given to the clear one to interpret the other.’ So if one 
construction makes the contract lawful and another 
unlawful, the former is preferred. A statement of 


1 See Brown v. Royal Ins. 7 Haigh v. Brooks, (1839) 10 


Co, (1859) 1 E. & E. 858; 
Reuter v. Sala, (1879) 48 L. J. 
C. P. 492. 

2 Barkworlh v. Young, (1856) 
96 L. J. Ch. 168; Anderson v. 
Commercial Union As. Co., (1880) 
66 L. J. Q. B. 146, 150 C. A. 

3 Price v. Nixon, (1813) 5 Taunt. 
888, Reed v. Kilburn, (1876) 44 
L. J. Q. B. 126. 

t Mcliquham v. Taylor, (1896) 
1 Ch. 58. 64 L. J, Ch. 298. 


5 Basket v. Basket, (1077) 2 
Mod. 200. 

€ Deverill v. Burnell, (1873) 42 
L. J. C. P. 214. 


A 


Lu 





g 
ce 


ÁAd.& E1, 309 Ex. Ch: Wilkinson v. 
Gaston, (1846) 9 Q.B. 187: Pollock 
v. Stacy, (1847) 9 Q. B. 1033; 
Mills v. Dunham, (1891) 1 Ch. 
876, 596, C. A; Goldslicde v, Swan, 
(1847) 1 Ex. 154. 


8 Re Phoenix Bessenicr S?eel 


Co., (1876) 44 L. J. Ch. 488. 


? Lewis v. Davison, (1839) 4 M. 
& W.664 ; Co. Lit. 42, 183 ; Shore 
v. Wilson; 9 Clark & F. 3565 ; 
Atl. Gen. v. Clafham ; 4 De 
(3 M. & G. 591 ; Moss v. Bainbri gge, 
18 Beav. 487. 


EJUSDEM GENERIS. 


consideration in a contract will be taken to be past or 
present so as to validitate the contract? Similarly where 
of several grantors one only has the right to convey, the 
conveyance is construed as his alone ? and if things are 
to be done, it is presumed that they are to be done in 
the manner required or indicated by law. 

Words however general may be limited with respect 


to the subject-matter in relation to which they are used. 


General words may be restricted to the same genus as 
the specific words that precede them, Le, the genus as 
applicable to the species enumerated, and not any analo- 
gous genus ; orthey must be construed with reference 
to the scope and purpose of the instrument in which it 
occurs. The most common application of this rule 
occurs in the construction of policies of insurance, where 
special enumerated risks are insured against followed by 
a general clause insuring against allriske whatsoever 
the last clause being construed as limited to risks of the 
same nature as those previously mentioned.5 

The rule is but a working canon and may have to bend 
to the circumstances. 

Where tnere are no geneial words one expressed point 
excludes all others of the same class 

Exceptions in a contract are as a general rule to be 
construed strictly against the party in whose favour 
they are inserted, on the ground that those who wish to 


1 Haigh v. Brooks, (1839) 10 A. 
& E. 309; Goldshede v. Swan, 
(1817) 16 L. J. Ex. 284, 


2 Shep. Touch. 81, 82. 

5 Harrington v. Kloprogge, A 
Doug. 5; Clarke v. Pinney, 7 
Cowen 681. 

& Thames v. Hamillon,(1887) 12 
App. Cas. p. 400, 404. 

5 Thames v. Hamilton, (1887) 
21 App.Cas, 484; Lee v. Alexander, 
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(1888) 8 App. Cas. 868 ; Cullen v 
Butler, (1816) 5 M & S. 461; see 
Early v. Rathbone, (1838) 67 L. J, 
Ch. 652; Cromfon v. Jarratt, 
(1885) 30 Ch. D. 298 C. A. ; Lam- 
bourn v. McLellan, (1908) 2 Ch. 
268 C. A. 

6 Earl of Jersey v. Guardians 
of Poor of Neath,(1889) 22 Q. B. D 
555, 661; 58 L. J. Q. B. 578, 577, 
per Bowen L. J. 

7 Hare v. Horton,5 B. & Ad.716. 


47 


8 45. 
Ejusdem 
generis. 


§ 46. 
Exceptions. 


§ 46. 


Clause 
exempting a 
shipowner 


§ 47. 
Repugnant 
condition. 


EXCEPTIONS. 


introduce words in a contract in order to shield themselves 
ought to do so in clear words. General Common Law 
liabilities will not be held to have been excepted unless 
it plainly appears thal it was intended to except them; ? 
the exception to be ethcacious must be unambiguous; 
but this does not apply except to Common Law 
liabilities,’ 

If two constructions are possible one exempting from 
negligence, it requires clear words to induce the Court to 
adopt that construction.‘ 

And unquestionably if in a clause in a bill of lading 
exempting a shipowner from liability there is an 
ambiguity, the document must be construed in favour 
of the shipper. 

On the same principle a condition which is repug- 
nant to the nature of the grant is void and may be 
rejected,’ 

So a proviso wholly inconsistent with a covenant is 
void and may be rejected and a misdescription may be 
rejected upon the principle of Falsa Demonsiralio non 
But this maxim only applies if the false de- 
is added to what was sufficiently clear 
inler vivos of two 


nocel.! 
inonstration 
before? In written documents 


inconsistent clauses the first is preferred .° 


1 Burton v. English, (1883) 12 
Q. B. D. 218 C, A.; Blackett v. 
Royal Exchange, (1882) 2 Cr. & J. 
244; Taylor v. Live: pool, L. R. 9 
Q. B. 546. See the Pearlmoor, 
(1904) P. 286; Elderslie v. Borth- 
wick, (1905) A. C. 93. 

2 Borthwick v. Elderslie, (1904) 
I. K. B. 319,324 ; 78 L.J.K.B. 240, 
2438. 

3 The | Westcock, 
L. T. 736 C. A. 


* Price v. Union Lighterage, Co. 
(1904) 1. K. B. 412 C. A. ; Savill 
v. Bethell, (1902) 2 Ch. 528 C. A ; 
Fowkes v. Manchester, (1868) 3 B. 
& 8.917 ; Birrell v. Dryer, (1884) 
9 App. Cas. 345. 


(1911) 104 
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5 Baerselman v. Bailey, 
(1895) 2 Q. B. 801, 306 ; 64 L. J. 
Q. B. 707, 810. 

e Solly v. Forbes, (1820) 2 Prod 
& Bing. 35. Re State Fire Ins., 
(1863) 82 L. J. Ch. 300. 


7 Furnivall v. Coombes, (1848) 
5 Man & G. 786; Cheshire Lines 
v. Lewis, (1880) 50 L, J. Q. B. 
121 C. A. 

5 The Moorcock, (1889) 14. 
P. D. 64 C. A. ; Saner v Bilton. 
(1878) 7 Ch. D. 815 ; M'Intyre v. 
Belcher, (1868) 14 C. B. N. 8. 
654 ; Ogdens v. Nelson (1905) A. 
C. 169. 

9? Youde v. Jones, 13M. & W. 
536. (1844). 


FRAUD—ERRORS. 


No one can escape liability for his own fraudulent 
statements by inserting in a contract a clause that the 
other party is not to rely onthem. Though he might 
by anapt clause escape from liability for the fraud of 
his agent.! No subtlety of language, no craft or machin- 
ery in the form of a contract can estop a person who 
complains that he has been defrauded from having the 
question submitted to the Jury.* Sucha clause might 
be appropriate and fairly apply to errors, inaccuracies and 
mistakes, if aptly worded,* but an express term that 
fraud shall not vitiate a contract would be bad law.’ 

In construing a written contract effect should be given 
to every word if possible? which does not appear to 
have been left in by mistake.’ 

Obvious mistakes may be corrected, and wordsobviously 
omitted may be supplied.? Printed words left in by mistake 
may be discarded if it was obviously not intended that 
they should form part of the contract,’ particularly when 
they are inconsistent with written words. In insurance 
policies it is most unusual to find superfluous or inappli- 
cable words struck out in the printed form, and in such 
policies printed words have been discarded although it 
was possible to construe both tbe written and printed 
words together, but the printed words had been left in 
by carelessness.! 


1 Pearson v. Dublin Corpora- 
tion, (1907) A. O. p. 354, per 
Loreburn, L. C. 

3 Ibid., per Lord Halsbury. 

3 Ibid., per Lord Asbourne. 

* Wallis v. Pratt, (1911) A.C, 
394, 

5 Pearson v. Dublin Corpora- 
tion, (1907) A. C. p. 854, per Lord 
James. 

6 See § 88. 

7 Elderslic v. Borthwick, (1905) 
A. C. p. 96; Hayne v. Cum- 
mings, (1864) 16 C. B. N. S. 
421, 426 ; Doe v. Godwin, (1815) 4 


M.& S. 265 ; Ticlens v Hooper, 
(1850) 5 Exch. 830; Hilchen v. 
Groom, (1848, 5 C. & P. 616. 

8 Wilson v. W. 5 H. L.C. 40, 23 
L. J. Ch. 697 ; Mourmand v. Le 
Clair, (1908) 2 K. B. 216; Re 
Dayrell, (1904) 2 Ch. 496, 72 L. 
J. C. 795. 

9 Carlisles v. Hurmook Rov, 
(1883) 9 C. 679 (O. C) 

19 Dudgeon v. Pembroke, 2 App. 
Cas. 284 (1877) 46 L. J. Ex. 409. 

11 Western Ass. v. Poole, (1908) 
1 K. B. 878, 72 L. J. K. B. 128. 
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§ 50. 
Variations 
between 
printed and 
written 
clauses. 


MISTAKES. 


The commonest case is that of a charter effected by 
filling in a printed form where parts of the printed form 
left in by inadvertence are in direct contradiction to clauses 
written in the form: in these cases the written clause 
should usually prevail? And it has been held that it is 
unnecessary to find a meaning in the particular charter for 
every word in a common printed form.? 

Generally speaking there is no difference in importance 
between words merely because they are printed or written? 
But where a contract is partly written, partly a printed 
form and there is an inconsistency between the printed 
words and the writing, more weight is given to the written 
words* for greater effect, in the case of an ambiguity, is 
given to the immediate language selected by the parties 
than to the printed form intended for general application.’ 
In Glynn v. Margetson,’ Lord Herschell after saying that 
though it was not legitimate to discard the printed words 
the main intent and object of the contract must be con- 
sidered, proceeded to disregard the printed form. 

According to a Bombay ruling where there is an incon- 
sistency between the printed and written provisions of the 
contract, the printed words must not be discarded, though 
if the printed words are mere formal and general words 
which are always put into such contracts and customary 


1 Scrutton v. Childs, (1877) 36 
L. T. 212 ; contra Baumvoll v. 


* Roberlson v, French, (1808) 4 
East. 1 30, 135 ; Joyce v. Realm Ins. 


Gilchrest ; (1891) 2 Q. B. p. 317. 

? Gray v. Carr ; (1871) L. R. 
6 Q. B. 522 ; Pearson v. Göschen, 
(1864) 17 C. B. N.S. 352 ; contra 
McLean v. Fleming, (1871) L. R. 
2 H.L. (Sc.) 128; and as to words 
left in by mistakes see supra and 
Western Ass, v. Poole, (1903) 1 
K.B. 878, 72 L.].K.B. 123;Dudgcon 
v. Pembroke, 2 Ap, Ca. 281, 46 L.J. 
Ex. 409; Carlisles v. Hurmook 
Roy, (1888) 9 C. 679. 

3 Leake, 5th Ed. 148. 


(50 Q | C 


Co., (1872) L.R. 7 Q.B. 580; Wes- 
tern Ass. Co. v. Poole, (1908) 
1 K.B. 876, 388; Gumm v. Tyrie, 
(1865) 6 B. & S. 208; Paul Beier 
v. Chotalall, (1904) 30 B. 1; also 
Jessel v. Bath,(1867) L.R. 2 Exch. 
267; Magec v. Lavell, (1874), L.R. 
9 C. P. 118, 48 L. J. C. P. 181. 

5 Glynn v. Margetson, (1898) A. 
C. 351, 364 ; The Nifa, (1802) P. 
411 ; Scrutton v. Childs, 36 L. T. 
212. 


WRITTEN AND PRINTED. 


terms and the written words are special and peculiar, pro- 
bably the written words should have more weight. 

The hlling up of blanks in a printed form with lines is 
presumably done only to prevent words being inserted, 
and not to cancel the whole passage.? Of course it 
makes no difference if some printing is large and some 
Small? 

A pencil signature is valid.‘ 

In case of difference between words and figures, the 
written words as a general rule prevail, and parol evidence 
is not admissible to show that there was an omission in 
the words. 

^ Maximum average" has been construed to mean 
“ maximum quantity " as being obviously a mistake for 
that phrase.$ 

Similarly words may be struck out which have obvi- 
ously been left in by mistake," or which are immaterial or 
surplusage ` Band misspelling? and grammatical errors 


may be corrected.!? 


If there are punctuation marks they must be allowed 
their proper effect,!! and for the purpose of giving effect 
to the whole of that document the Court may insert stops 


1 Paul Beier v. Chotalall, (1904) 
80 B. 1 A.C., Jenkins, C J., citing 
Gumm v. Tyric, (1864) 88 L. J. Q. 
B. 97 p. 111 ; see however John 
Carlisle v. Nathmull, (1864) 2 
Hyde 242. 


? Gumm v. Tyrie, 83 L. J. Q. B. 
97. 

3 Elderslie v. Borthwick, (1905) 
A. C. 98; see however as to 
charter parties, &c., Scrutton. 


* Lucas v. James, (1849) 7 Hare 
110 ; as to pencil writing in wills 
see Francis v. Grover, (1815) 5 
Hare 89, Re Adams, (1872) L, 
R. 2 P. & D. 367. 
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5 Saunderson v. Piper, (1839) 6 
Bing. N.C. 425;cf Bills of Ex- 
change Act (English), 1882 s. 9. 

5 Bengal Coal Co. v. Homee, 
(1899) 24 B. p. 108 A.C. 

7 Dudgeon v. Pembroke, (1877) 
2 App. Cas. 284; see Butler v. 
Wiggc, (1667) 1 Wms. Saund. 64. 

8 Waugh v. Bussell, (1814) 5 
Taunt. 707, 711. 

9 Hulbert v. Long, (1020) Cro. 
Jac. 607 ; Maulevercr v. Haw.xey, 
(1670) 2 Saund. 79. 

10 Glen v. Lancashire, (1906) 
8 F. 815; Wells v. Wright, (1078) 
2 Mod. Rep. 285. 

11 Gunstlett v. Carter, 17 Beav. 
606 ; 23 L. J. Ch. 219. 
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figures. 
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8 53. 


§ 54. 
Insensible 
words. 


§ 55. 
Deleted 
words. 


§ 56. 
Unintelligi- 
ble or 
uncertain 
documents. 


UNCERTAINTY. 


and parentheses when they are missing? ; and may also 
supply words when it is clear from the instrument itself 
that they have been omitted by inadvertence.? 

Insensible words may be rejected.? 

It has been held that deleted words form no part 
of a contract and cannot be used in construing it,' 
but Scrutton $ doubts this as it is not clear why an 
" erasure " is not a surrounding circumstance which may 
be looked at, and there are authorities for the opposite 
view.’ 

An agreement, the terms of which are unintelligible?” or 
too vague,® cannot be enforced, and no parol evidence can 
be given to explain or amend the contract if it has been 
reduced to writing.? But it is otherwise if the uncertain 
part of the agreement can be separated from the 
substantial part thereof!? And words grammatically 
meaningless may be found by the Jury to be used in a 


mercantile sense.!! 


1 Doe v. Martin, (1790) 4 Term. 
Rep. 89, 65, 66. 

2 Coles v. Hulme, (1828) 8 B. 
& C., 568 (pounds); Phipps v. Tan- 
ner,(1883) 5 C. & P. 488(pounds); 
Say and Seal's case, (1711) 10 
Mod. Rep. A (a proper name); 
Mourmatid v. Le Clair, (1903) 2 
K. B. 216; Fowkes v. Manchester, 
(1863) 8 B. & S. 917, 930. 


3 Furnivall v. Coombes,12 L. J. 
C. P. 265; Cheshire Lines v. Lewis 
50 L.J. Q.B. 121; Dudgeon v 
Pembroke, 2 Ap. Ca. 284, 46 L.J. 
Q.B. 409. 


* Inglis v. Buttery, (1878)8 Ap. 
Ca. 552, 569, 576. 


5 On Bills of Lading, 5th Ed 
22. 


5 Baumvoll v. Gilchrest, (1801) 2 
Q.B. 810, (1898) A.C. p 15; Glynn 
v. Margetson, (1892) 1 Q.B. 337, 
(1898) A.C. p. 357; Rowland v. 
Wilson, (1897) 2 Com. Cas. 198; 
see Wyl'er v. Povah, (1v07) 12, 
Com. C. p. 320, 328. 





7 Contract Act s. 29, Specific 
Relief Act s. 21: Gut hing v. Lynn, 
2 B. & Ad. 232; Ex. p. Baxter, 
(1892) 2 Q.B. 478 C.A. 61 LJ. Q. 
B. 836. 

5 Contract Act s. 29, Pearce v. 
Watts, (1875) L.R. 20 Eq. 492, 44 
L.J. Ch. 492; Taylor v. Partington, 
(1855) 7 De G. M. & G. 328 C.A,; 
Deojit v. Pitambar, (1876) 1 All. 
275 ; Carter v. The Agra Savings 
Bank,(1888) 5 A. 562; see Douglas 
v. Baynes, (1908) 78 L.J. P.C 18; 
Ramasami v. Rajagopala, (1887) 
11 M. 200; ct. Bourne v. Seymour, 
(1858) 18 C.B. 837, 24 L.J. C.P. 
202, 207. 


? Evidence Act, ss. 94-97. This 
is so even if the defendant 
is responsible for the ambiguity ; 
Douglas v. Baynes, (1908) A. C. p. 
485. 


10 Guthing v.Lynn, (1881) 2 B. 
& Ad. 282, "M 


11 Ashford v. Redford, (1873 
L.R.9 E P. 20. ^ ( 


ENTIRE AND DIVISIBLE. 


A contract is not necessarily void because it is 
open to more than one construction. In India under 
section 29 of the Contract Act, agreements the meaning 
of which is not certain or capable of being made certain 
are void.? The decisions have not been illuminating.? 

In America an agreement to furnish oil “on terms so 
favourable that the buyer can compete with other parties 
in the same territory" was held to be too indefinite *; 
and a letter stating ‘A’ would want a certain amount of 
glass during the year, may be more, if less he would 
take the amount later, to which ' B' answered that the 
order was entered and he hoped there would be no 
trouble in giving them all they wanted, was held to be 
too uncertain to make a contract? 

Contracts are indivisible when the consideration is one 
and entire or where it is stated or can be gathered by 
necessary implication that no consideration is to pass from 
one party to the other until the whole of the obligations 
of the other party have been completed.5 It depends 
on the terms of the contract whether the performance 
can be divided’; but where no such intention can 
be gathered and the contract resolves itself into a 
number of considerations for a number of acts, as 


1 Wade v, Robert Arthur t£ Marble v. Standard Oil Co. 
Theatre Co., (1007) 24 T. L. R. 77. 4S8 N. E. 788. 


? See Specific Relief Act s. 21. 5 Sidney Glass Works v. Barnes, 


3 Deojit v. Pitambar, (1876) 1 A. 
275 (bond over property. too 
vague); Carter v. Agra Savings 
Bank, (188) 8 A. 562 (promise to 
pay so much every month, too 
vague); Ramasami v. Rajagofala, 
(1887) 11 M. 200 (rent at any rate 
the landlord fixed, too vague), cf. 
Asan Kuthu v. Ramanathan, 
(1898) 22 M. 26, see as to price 
to be fixed by thiid parties, § 581 : 
Baldco Parshad v. Miller,(1904)31 
C. 667 (all the indigo to be made 
in a factory, sufficiently certain). 
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86 Han. 374, 


€ Bates v. Hudson, (1825) 6 Dow, 
& Ry. 3 (agreement to cure all or 
none of a flock of sheep) ; Adlurd 
v. Booth, (1835) 7 C. & P. 108; 
Cutter v. Powell, (1795) 6 Term. 


Rep. 820; Witcher v. Hall, (1826 | 


5 B. & C. 269; Hopkins v. Prescott, 
(1847) 4 C. B. 578; Savage v. 
Canning, (1867) 16 W.R. 133 (C.P. 
Ir.); Charter v. Beckett, (1797) 7. 
Term. rep. 201; for * * Instalment 
Contracts’ see § 584. 


7 G.C. Simson v. Gora Chand 
Dass, 9 C 473 (1883). 


American 
cases, Too 
indefinite. 


8 57. 
Entire and 
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§ 51. 


Partly void. 


§ 58. 
Joint or 
several. 


JOINT AND SEVERAL. 


in the case of periodical payments for a number of 
services which do not form one complete whole, the 
contract is divisible.’ 

If the consideration expressed is divisible and partly 
void for uncertainty or any other reason, save illegality, it 
may be so far rejected and the promise supported by so 
much as is valid and substantial.? If the consideration is 
illegal it generally renders the whole contract void 
according to English law, and always in Indian law.’ 
But if the promise is divisible and apportionable to 
several parts of the consideration, the promise so far as 
not attributable to the illegal consideration may be valid.* 

Under the English law whether a contract is to be 
construed as joint or several or joint and several, depends 
on the intention ascertained by the ordinary rules of 
interpretation, as gathered from the whole contract con- 
sidered in the light of the surroundiug circumstances ; and 
there is no equitable rule that a joint contract should be 
treated as joint and several. But these rules have been 
materially altered by the Contract Act, sections 42, 43, 
which have adopted the exception to the rule in England 
with respect to partners. The presumption is that all 
joint contracts are joint aud several’ and there is no right 
given to one partner to insist on being sued along with his 
co-partners.® 


1 Taylor v. Laird. (1850) 1 H 
& N 208 (engagement for fixed 
period at so much per month). 

2 King v. Sears, (1835) 4 L. J. 
Ex. 181, 

3 Contract Act s. 24. 


* Shackell w. Roster, 5 L.J. C. 


P.198 ; Kearney v. Whitehavin, 
(1893) 1 Q.B. 700 62 L.J. M.C. 
129 ; Bombay lce Co. v. Fraser, 
(1903) 6 Bom L.R. 23 O.C. (but 
this case was merelv partly void 
as in restraint of trade). Contract 
Act 57, 58, and see § 111. 

5 Lee v. Nixon, (1834) l Ad. & 
El. 201 ; Collins v. Prosser, (13:8) 





1 B. & C. 682; Fell v. Goslin, 
(1852) 21 L.J. Ex. 145. 

$ Kendall v. Hamilton, 1879) 4 
App. Cas. 504, 521, secus asto the 
assets of a deceascd partner ; see 
Cooke v. Seeley, (1848) 2 Exch. 
746; see English Partnership Act 
S. 9 based on Kendall v. Hamil- 
ton; (1879) 4App. Cas 504 H.L. 

7 Lukmidas wv Purshotam, 
(1882; 6 B. 700, 701; Motilal v. 
Ghellabhat, (1892) 17 B. 6, J. 

5 Hemendro C. Mullick vw. 
Rajendrolall, (1878) 8 C. 353, 360; 
Muhammad Ashari v. Radhe, 
(1900) 22 A. 307, 815; Dick v. 
Dhunji, (1901) 25 B. 878, 386. 


PAROL EVIDENCE, 


It has been held in India that an unsatisfied decree 
against one of several joint makers of a promissory note 
is a bar to a subsequent suit against the others,’ following 
King v. Hoare,? but the Allahabad Courts considered that 
the rule on King v. Hoare does not apply to India The 
Bombay Courts follow King v. Hoare.‘ 


The rules as to the admission of parol evidence in 
respect to written contracts are laid down in the Evidence 
Act, and are beyond the scope of those lectures. But the 
following points are to be noticed in connection with 
mercantile contracts. Parol evidence is excluded in 
reference to terms implied by law with regard to which 
the document is silent.5 A written contract for .the sale 
of goods expressing no time for payment or delivery, and 
therefore importing by construction of law a sale for 
ready money, does not admit of evidence of credit given, 
except under a general usage of trade. So a written 
contract expressing no time for delivery of the goods by 
the seller, or for the removal by the buyer, imports a 
reasonable time, and parol evidence to the contrary 
is inadmissible? And if goods are bought in a shop to 
be paid for on being sent home, the property does not pass 


1 Hemendro C. Mullick v. for hire at a weekly wage; evi- 


Rajendrolull, (1878) 3 C. 353; 
Gurusami Chetti v, Samurti, 
(1881) 5 M, 37. 

2 (1844) 67 R.R. 694;13 M. & 
W. 494. 

3 Muhammad Ashari v. Radhe- 
Ram Sing, (1900) 22 A. 307 dis- 
senting from the previous cases. 

t Lukmidas Khimji v. Pursho- 
fam, (1832) 6 B. 700; see too 
Lakshmishankar v. Vishnuram, 
(1899) 24 B. 77; the point was left 
open in Dick v. Dhunji, (1901) 25 
B. 378. 

5 Evans v. Roe, (1872) L.R. 7 
C.P. 138. (A written agreement 
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dence of conversations to show 
the term was a yearinadmissible.) 
Ford v. Yates (1841) 2 Mann, and 
G. 549. (Contract silent as to cre- 
dit evidence of course of dealing 
to show 6 months’ credit allowed 
inadmissible), but see Lo-keté v. 
Nicklin, (1848) 2 Exch. 93 ; Rich, 
v. Jackson, (1794) Bro, C. C 514. 

$ Ford v. Yates, 10 L.J. C.P. 117; 
(see Burges v. Wickham, 33 L.J. 
Q.B 17) for cases of u-age see 
Brown v. Byrne, 28 L.J. Q.B. 313; 
Falkner v. Earle, 82 L.J. Q.B. 124. 

7 Greaves v. Ashlin, 3 Camp, 
424, 


§ 58. 


§ 59. 
Parol 
evidence. 
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§ 59. 


Lost 
document. 


Deciphering. 


Surrounding 
circum- 
tances. 


Oral. 


8 69. 
Escrow. 


PAROL EVIDENCE. 


until delivery.) For if the goods are to be delivered in a 
particular place, the property remains with the buyer 
until delivery. Evidence of surrounding circumstances 
may be given to show that representations in letters 
forming a contract, which might be construed as warran- 
ties, were not intended as such.? 

In certain cases the meaning of the words used in a con- 
tract is a question of fact, and if it is necessary to consider 
the surrounding circumstances, those are questions of fact.‘ 
The rule applies if the document is lost and secondary 
evidence is given. The Court must decipher badly 
written words. Evidence of the surrounding circum. 
stances can only be given to explain and not to vary the 
words of the contract? When the contract is oral or to 
be inferred from a series of acts and things done in the 
course of which letters are written, but the contract does 
not depend solely upon the letters, it is a question of fact 
what the real contract is.? 

Generally it is a question of fact whether an instru- 
ment was delivered as an escrow,? but it is a question 
of law if the instrument is sent under a covering letter.!? 
The circumstances relied on to show delivery as an 


!L.S8m. L.C., oth Ed. 166; cited 
in Bengamin, 5th Ed. 822; see 
under s. 78, § 158; cf. The Calcutta 
Co. v. DeMatlos, 32 LJ. Q.B. 
886. 

2 The Badische v. The Basle 
Works, (1898) A.C. 207. 

3 Stuchy v. Baily, (1862) 1 H. 
and C. 405. 

* Bowes v. Shand, (1877) 2 App. 
Cas. 455 (followed in J. G. Smith 
v. Ludha Gliclla, (1892) 17 B. 129 ; 
Simpson v. Margctson (1847) 11 
Q. B. 23; Robey v. Arnold, (1838) 
14 T. L. R. 220 C. A; Lyle v. 
Richards, (1860) L. R. 1. H. L. 222 
George D. Emery v. Weils, (1906) 
A. C. 515 P. C. 


h 
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5 Berwick v. Horsfall, (1858) 4 
C. B. (N. S) 450, 27 L. J.C.P. 
198. 

6 R.v. Huchs, (1816) 1 Stark. 
521. 

7 Mumford v. Gething, (1859) 
7 C. B. N. S. p 821; Carr v. 
Montefiore, (1864) 5 B. & S. 408 
Ex.Ch.; Macdotiald v. Longbottom, 
(1559) 1 E and E. 977; Evidence 
Act s. 92. 

8 Long v. Millar, (1879) 4 C. 
P. D. 450 C. A. 

°? Whelan v. Palmer, (1888) 
89 Ch. D. p 655; 57 L. J. Ch. 784. 

10 Furness v. Meck, (1857) 27 
L. J. Ex. 34, 37; see § 88. 


NON EST FACTUM. 


escrow must be prior to or contemporaneous with and 
not subsequent to the delivery. 

Parol evidence may be given to show that the parties 
never intended to contract. It is always a question of 
fact whether a particular document was intended to ex- 
press the terms of the contract between the parties ;? 
or was signed subject to a condition,‘ and facts may be 
proved which would invalidate a document or entitle any 
person to a decree or order relating thereto.5 

If a document is partly written in pencil or altered in 
pencil, a preliminary question may arise as to whether 
the part capable of obliteration was intended to remain 
as part of the document or was merely a matter for deli- 
beration.5 So, too, the intention with which one or other 
party signed the document,’ is a question of tact to be de- 
cided on consideration of all the circumstances of the case 
and evidence may be given to show that a party signing 

1 Doc. d. Llovd v. Bennett, 
(1837) 8 Car. & P. 124. 

2 Pattle v. Hornebrooke, (1897) 
1 Ch. 25 (not to be bound unless 
satisfied asto the plaintiff's respon- 
sibility). Clever v. Kirkman, (1875) 


88 L. T. 472; Lewis v. Brass, 
(1877) 8 Q. B. D. 667; Hussey v. 


6 H. & N. 117; Long v. Millar, 
(1879) 4 C. P. D. 450 C. A.; Wake 
v. Harrop, (1861) 80 L.J Ex. p. 
277, 31 L. J. Ex. 451; Wace v. 
Allen, (1888) 128 U. S. 590. 

* Lindiey v. Lacey, 84 L. J. C. 
P. 7; Pattle v. Hornebrook, (1897) 
1 Ch. 25; Bell v. Ingestre, 12 Q. 


Horne Pavne, (1879) 4 App. Cas. 
311, 823. S» too that B. & S. notes 
were only a colorable transaction; 
Rogers v. Hadlcy, (1863) 2 H. & C. 
227. So in Englanda pretended 
sale to avoid execution : Bowes v. 
Foster. (1858) 2 H. & N. 779. 

3 Allen v. Pink, (1888) 4 M. & 
W. 140 (receipt for sale, held 
not to exclude warranty); Moore 
v. Campbell, (1854) 10 Ex. 823 
(whether B. & S. notes intended 
to express the contract) ; Jones 
v. Liltledale, (1837) 1 Nev. & 
P. K. B. 677 (Invoice by auction 
brokers), Holding v. Elliott, (1560) 
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B. 817; Morgan v. Griffiths, (1871) 
L. R. 6 Ex. 70 ; see § 507. 

5 Abaji Annaji v. Laxman, 
(1906) 30 B. 426, Ch. Act. s. 94. 

6 Francis v. Grover, 5 Hare 
89; Lucas v. James, 7 Hare 410, 18 
L. J. Ch. 329; Re Adams, (1872) 
41 L. J. P. 31. 


7 Latch v. Wedlake, (1840) 11 
Ad. & El. 969 (whether two part- 
ners signed with intention to be 
bound only if a thiid signed); 
Young v.Schulzr,(1853) 11 Q.B.D. 
661 C. A. (agent signed as surety 
for principal); see as to ‘Escrows’ 
§ 60. 


§ 60. 


§ 61. 
Intention 
not to make 
a contract. 
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§ 61. 


Date. 


§ 62. 
Ways of 
adding an 
unexpress- 
ed term to 
a written 
contract. 


Implied 
terms, 


ADDING TERMS, 


a document was misled into believing it was of a 
different character, even if he could have discovered the 
fraud.! 

Parol evidence is admissible to prove that the true date 
of the execution of a written agreement though it pur- 
ports to have been executed on some other date;? or 
when two or more documents are executed on the same 
date to show in what order they were executed.? 

There are three ways only in which a provision not 
expressed iu a written document can be added to it.* The 
first is where the words used are elliptical ; the second is 
usage, including in that term the law merchant, whereby 
under certain limitations terms may be added to or phrases 
may be explained and construed iu n written document ; 
and the third is by necessary implication as explained in 
the Moorcock è aud Hamlyn v. Wood.$ An express contract 
covering the entire matter always excludes any implied 
contract as to the same matter,’ and express warranties 
are never extended by implication.? Nor can there be an 
implied contract where an express contract would contra- 
vene a statute,? or in the face of an express refusal and 
protest as to the act contemplated 1? 

But in construing a contract, a term or condition not 
expressly stated may under certain circumstances be 
implied by the Court! if it is clear from that nature of 


1 Carlisle v. Bragg, (t911) I. 
K.B. 489 C.A., exp'aining Foster 
v. Mackinnon, (1869) 38 L.J. C. 
P. 310; Lewis v. Clay, (1897) 67 
L.J. Q.B. 224. 

2 Hall v. Cazenove, (1804) 4 
East. 477 ; Stecle v. Mart, (2825) 
4 B. & C. 272. 

3 Gartside v. Silkstone, (1882) 
21 Ch. D. 762. 

t Biddell v. Clemens, 
1. K.B. 984 C. A. 

5 (1889) 14 P. D. 6t. 

€ (1891) 2 Q. B. 488, 491. 


(1911) 
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7 Broughton v. B., 111 Mich. 26. 

8 Dickson v. Zizania, 20 L. J. 
C. P. 78, 

® Affeld v. Detroit, 112 Mich 
560. 

19 Crane v. Bellows, 177 Mich. 
482. 

11 Morgan v. Ravey, (1861) 6 
H. & N.265 (inn-keeper impliedly 
promises to keep safely). Ex. A 
Ford, (1885) 16 Q. B. D. 805 p. 
807 (promise of  indemnity 
inferred), 


IMPLIED TERMS. 


the transaction or from something actually found in that 
docunient that the contracting parties must have intended 
such a term or condition to be a part of the agreement 
between them. Such an implication must in all cases 
be founded on the presumed intention of the parties and 
upon reason,? and will only be made when it is neces- 
sary in order to give the transaction that efficacy that 
both parties must have intended it to have? and to pre- 
vent such failure of consideration as could not have been 
within the contemplation of the parties.* It there is any 
reasonable doubt whether the parties did intend to en- 
ter into such a contract as is sought to be enforced, the 
document should be looked at and all the surrounding 
circumstances considered, and if the document is silent 
and thereis rio bad faith on the part of the alleged promisee 
the Court ought to be extrenely careful how it implies a 
term.’ It is not enough to say that it would be reason- 
able to make a particular implication, for a stipulation 
ought not to be imported into a written contract unless 
on considering the whole matter in a reasonable and 
businesslike manner an implication necessarily arises that 
the parties must have intended that there should be the 
suggested term. The Court must clearly see that the 
term must necessarily have been the intention of both 


parties. lf the contract is effective without the suggested 


1 M. Ry. Co v. L & N. W. (1866) 
15 L. T. 204. ; Hamlyn v. Wood, 
(1891) 2 Q. B. 458 C. A. (a 
continuing contract to sell all 
gralns made, did not imply that 
business would continue until 
end of theterm); Douglas v. 
Baynes (1908) 78 L.J. P. C. 13 
p 16. 

3 The Moorcock, (1889) 14 P. 
D. 64 C.A. (Contract for use of 
a dock implies representation 
that it is safe.) 

3 Ibid. Lamb v, Evan, (1898) 1 
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Ch. 218 C. A, ; Nicoll v. Ashton, 
(1901) 2 K. B. 126 C. A. 

* The Moorcock, (1889) 14 P.D. 
64. 

5 Re Railway and Electric 
Appliances Co., (1888) 38 Ch. D. 
597, 608. (On sale of patent no 
implied covenant to keep alive.) 
Deuglas v. Baynes, (1908) 78 L.J 
(P.C.) 18 

° Hamlyn v. Wood, (1891) 2 Q. 
R. 488 C. A. 491. ; Sanders v. 
McLean ; 52 L.J. Q B. 481,11. Q. 
B D. 836, 
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When the 
continu- 
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state of 
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IMPLIED TERMS. 


term and is capable of being fultlled as it stands, 
an implication ought not to be made. The Privy 
Council? held that Court will not imply any term unless 
it is necessarily driven to the conclusion that it 
must be implied, which is a more stringent view than 
that taken in the Moorcock and cited with approval in 
Consolidated Goldfields v. Spieial. But when the pro- 
visions of the contract are only explicable on a certain 
assumption the contract be read to include that assump- 
tion.’ And when a contract expressed in writing would 
not carry out the intention of the parties, the law will 
imply any term obviously intended by them which is ne- 
cessary to make that contract effectual. For there isa 
well known rule that when the contract as expressed in 
wriling would be futile and would not carry out the 
intention of the parties the law willimply any term obvi- 
ously intended by the parties which is necessary to 
make the contract effectualé. 

If a party enters into an agreement which can only take 
effect by the continuance of a certain existing state of 
circumstances there is an implied engagement on his part 
that he will do nothing of his own motion to put an end to 
that state of circumstances. A mere agreement however 
to employ as an agent imports no agreement to 
continue business. For in a mere contract to employ, 


1 Consolidated Geldfelds v. 2 Ch. 240, 07 L.J. Ch. 634; see 


Spiegal, (1909) 25 T. L. R. 275, 
277. 

2 Douglas v. Baynes, (1908) 78 
L.J. P.C. p 1&, citing Hamlyn v. 
Wood, (1891) 2 Q. B. 488 C. A. 

3 The Dominion Coal Co. v. The 
Dominion Iron Co., (1909) 25 T. 
L. R. 309, 313, 

* Orizntal Steamship Co v 


Taylor, ' 1893) 2 Q.B. 518, 527 C. 


A. 529, 63 L.J.Q. B. 128, fol. 
lowed in Holford v. Acton, (1898, 


A 
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g 
ce 


too Hudson v. Cribf[s, (1896) 1 
Ch. 265, 65 L. J. Ch. 32s. 

5 Stirling v. Maitland, (1864) 
$4 L. J. Q. B. 1; Mcintyre v. Bel- 
cher, (1863) 32 L. J. C. P. 254; 
Hamlyn v. Wood, (1891) 2 Q. B. 
488, 60 L. J. Q. B. 734; Ogdens v. 
Nelson, (1904) 2 K. B. 410 C.A. 

5 Rhodes v. Forwood (1876), 1 
App. Cas. 254,47 L.J. Ex. 396: but 
see Turner v. Goldsmith, (1891) 1 
Q. B. 544, €0 L. J. Q. B. 247. 


IMPLIED TERMS. 


no such term is imported, but if the contract is one of 
service, the commission to take the place of salary. then 
such a term is implied? So where workmen were 
employed on piecework under a contract which provided 
for 28 days' notice before discharge, it was held that there 
was an implied term that the employers would provide a 
reasonable amount of work for the workmen up to the 
expiration of the notice, and such implication was not 
affected by the fact that the employers were unable to 
carry on their business at a profit, though that obligation 
might be subject to such things as breakcowns.* 

The principle is that “ where the consideration which 
one party is to receive depends on the other party con- 
tinuing in the same condition, there is an implied obliga- 
tion on the part of the latter to keep in existence the 
conditions out of which his ability to make a return for 
the beneht received by him arises".? So there may be an 
implied condition that a named ship should continue 
to exist as a cargo-carrying vessel,‘ and under the Contract 
Act. section 56, there is an implied condition that if the 
contract becomes impossible it shall be void. 

It is a general rule of construction that terms of a writ- 
ten instrument which import that parties have agreed 
upon certain things being done have the same effect as 
expressed promises by the respective parties to do all 
such things as are necessary to carry out the agreement 


according to the expressed or manifest intention.? 


1 Northey v. Trevillion, (1902) 
18 T. L. R. 648. 

3 Devonald v. Rosser, 75 L. J, 
K.B. 688, (1906) 2 K. B. 728, 95 
L. T. 232, 22 T. L. R. 682 C. A. 
citing the Moorcock. 


3 Ogdens v. Nelson, (1904) 2 
K. B. p. 418; see Telegraph Des- 
patch Co. v. McLean, (1878) 8Ch. 
Ap. 658 C. A; Bevine v. Dent, 
1904) 21 T. L. R. 82. 


4 Nicholl v. Ashton; 17 T. L. 
R. 467 C. A., (1901) 2 K. B. 126. 


h 


G 





This 


5 McIntyre v. Belcher, (1868) 
14 C. B. N. S. 654 (an agreement 
to sell a goodwill for a certain 
proportion of the earnings for a 
fixed period imports a promise to 
carry on the business for that 
period and not prevent the re- 
ceipt of earnings). See Ogdens v. 
Nelson, (1905) A. C. 109. (Where 
the contract was express.) Re Cily 
of Dublin Steam Packet Co., ,1908) 
24 T. L. R. 798 C. A. (A contract 
for carriage of mails imports 2 
promise to allow facilities.) 
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rule does not seem to be affected by section 67 of the Con 
tract Act, for that provides that if the promisee refuses or 
neglects to afford the promisor reasonable facilities for 
the performance of his promise, the promisor is excused 
by such neglect or refusal as to any non-performance 
caused thereby. And this does not exclude any Common 
Law right to enforce an implied promise to give such 
facilities.! When? buyers undertook to receive oil from 
the ship through their pipe lines at the discharging berth, 
and neither party knew, though they might have done so, 
that the ship could not come alongside without dredging 
Operations, it was held that the buyers undertook to 
procure for the seller that right to have the steamer at the 
berth for the purpose of discharging there, and therefore 
must pay the dredging charges. Channel, J., held that 
no undertaking that the performance of the contract 
was possible could be implied. For in Thorn v. Mayor 
of London? it was held that there was no implied 
undertaking that the plans of Blackfriars Bridge could 
be carried out though there the plans were prepared 
by a well known architect in whom both parties 
might be thought to place equal reliance. When 
words of recital or reference manifest in clear iutention 
that the party should do certain act, the Courts 
inferred a covenant to do such act.‘ But it is a manifest 
extension of the principle to hold that where parties had 
expressly covenanted to perform certain acts, they must 
be held to have impliedly covenanted for any act con- 
venient or even necessary for the perfect performance of 
these express covenants. He thought it was going too 
far to imply that the buyers undertook that the vessel 


1 See for principle P. R Co. 20 T. L. R. 517 O.C. 
v. Bhagwandas, (1909) 24 B. 192 31 App. Cas. 120, but see Con- 
C. A. tract Act s. 68. 

2 In the matter of an arbitra- * Asfedon v. Auston, 5 Q. B. 
tion between The Shell Co. and 671. 683. 
the Consolidated Pol. Co., (1904) 
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could lie alongside in safety. He would hesitate if 
there was something at the bottom of the berth to 
imply such an undertaking. In the Moorcock the 
warranty implied was not that the berth was safe 
but that the wharf owners had taken all reasonable 
steps to ascertain that it was safe. But the purchasers 
undertook to allow the ship to come alongside and 
if the dredging was necessary in order to get the 
dockowners’ consent to the ship going there, then it 
was necessary in order to enable the buyers to fulfil 
their undertaking. His Lordship therefore implied an 
undertaking that the ship should have a right to 
come to the berth. In England a term that the 
contract is possible and will remain so is implied if 
the contract is made as to a specific subject matter 
which the parties assume exists or will continue to 
exist or will be produced, or on the assumption 
that an event or state of things assumed as the 
foundation of the contract will occur or continue.? 
But the general rule is that an absolute promise to per- 
form is not excused by supervening or initial impossibility. 
As to where in England there is as implied condition that 
on a subsequent event making the contract impossible, 
the contract is discharged, see Nicholl v. Ashlin In 
India the law implies such a condition by section 506 of 
the Contract Act.* 

In every case the question whether an implica- 
tion ought or ought not to be made will depend 
on the particular facts, consequently it is neither 
possible nor desirable to lay down hard and fast 
rules, and the decision in one case is of little 
assistance in another unless the facts are practically 

1 Taylor v. Caldwell, (1868) 2 Krell v. Henry, (1908) 2 K.B. 
3 B. &. S. 826; Howell v. Coup- 740. 
land, (1876) 1 Q. B. D. 258, 3 (1900) 2 Q.B. 298. 


distinguished in Ashmore v. Cox, * See §§ 572, 578. 
(1898) 4 Com. Cas. 48. 
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COMMON LAW REQUIREMENTS. 


identical! and in dealing with a contract it is dithcult 
to get light from other cases decided on other forms of 
contract.” | 

The requirements of the Common Law of England can- 
not be imported into the construction of contract made 
in this country unless such requirements have been 
incorporated into the law of this country by legislative 
enactment, or well established judicial usage or unless it 
is clear from the construction of the contract that the 
parties when they entered into it had those requirements in 
view and intended that the contract should be controlled 
by them? But Common Law remedies are not to be 
excluded except under express enactments. 

Particular words and phrases have been judicially con- 
strued and although such decisions are generally speaking 
not authorities, except on precisely similar facts, yet the 
interpretation given by the Court to commercial terms may 
have induced the parties to use them and hence afford 
an indication of the intention with which they were used.’ 

Jenkins, C. J., in considering whether reasonabie notice 
had been given under the terms of a contract said: ‘' It 
might have been physically possible for the defendants to 
carry out the order but it would clearly have required an 
effort which the plaintiff had no right to demand. Ido 
(1900) A. C. 108 P. C. (or froma 


contract to carry mails that the 
contractor shall be employ«d); 


1 The Moorcock, (1889) 14 
P. D. 64 C. A; Hamlyn v. Wood, 
(18931) 2 Q. B. 488 A. C.; 


The Bearn, (1906) P. 48 C. A. 
(implied representation that a 
ship can safely berth al a dock). 
See for instances in commercial 
cases: Re Anglesey, Wilmot v. 
Gardun, (1901) 2 Ch. 649 C. A. 
(interest implied from course of 
delivery); Stirling v. Maitland, 
(1864) 5 B. & S. 840. (No impli- 
cation has been held to arise that 
otders will be given from a con- 
tract as to rates). R. v. Demers, 





Churckward v. R. (1865) L. R. 1 
Q. B. 178. 

? Ogdens v. Nelson, (1905) A. 
C. p. 11. 

3 G. E. Hotel Co. v. Collector of 
Allahabad ; 2 Agra Ex. O.C. 1 
(release); Ramgopal Mooker jee v. 
Masscyk, 8 Moo. I. A. p. 259. 

* P. R. & Co. v. Bhagwandas, 
(1909) 34 B.192 C. A. 

5 See § 35. 


TIME, 


not think that a notice involving such an effort from busi- 
ness men with innumerable other matters to attend to can 
be held to be such a reasonable notice as was intended by 
both parties when the document was given."' What is 
reasonable time depends on the facts of each case.? 

It had been held in Calcutta that the term “ month ” in 
a contract means in India as in England? a lunar month 
and not a calendar month.‘ But the meaning of the word 
may be determined by trade usage,? and the circumstances 
may show what was meant.* 

“ On seven days notice from the buyer ” means the buyer 
has the right to fix the date and that the sellers are 
bound to deliver accordingly, if they do not, the buyer 
may rescind.’ 

In calculating time the first day is excluded if time 
starts from a particular day.? 

If the contract is to do something within a given time it 
depends on the context whether the first or last day is to 
be excluded ;? but in general the last day is included.?° 

In India where there is no hxed mean time ap- 
parently time must be considered to mean, unless it is 
otherwise specially stated, the mean time of the locus 
contractus.!! 


1 Bengal Coal Co. v, Homee, € Bruner v. Moore, (1904) 1 
(1899) 24 B. p. 104 A, C., and see Ch. 303. 
Contract Act s. 44. 7 Juggernath Khan v. Mac- 
2 Contract Act s. 44 Cossim lachlan, (1881) 6 C. 681; Fie- 
Hossein Soortu v. Lee Phee Ming v. Kocgler, (1878) 4 C. 287. 
Chuan, (1880) 5 C.477 A.C., 8 Mercantile Marine Insurance 


citing Wright v. New Zealand, v, Titherington 34 L. J. Q. B. 11. 
L. R. 4 Exch. Div. 165. S. of G. Act s. 10. 


3 This was not so in London, ® Pugh v. Leeds, Cowp. 714; 
Benj., 5th Ed. 681. The sale of see as to Bills of Exchange Eng- 
Goods Act enacts by s. 10 (2; that. lish Act, ss. 14 and 92. 
jrima facie it means a calendar 10 Isaac v. Royal Insurance, L. 
month. R. 5 Ex. 296, 39 L. J., Ex. 189; 

4 South British Fire Co. v. "TOR v. Mellor, 28 L. J, Ex. 
Projo Nath Saka, (1909) 36 C. 1 Cf. the provision in England 
SE 48 & 44 Vict. C. 9 s. 1.—(time 

5 Bissell v, Beard, (1878) 28 — means in England, English mean 
L. T. 740. time; in Ireland, Irish mean time), 
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The odd day in leap years was not a separate day, 
but was counted with the preceding day by a statute of 
1256.1 This was repealed in England in 1879,? but 
apparently is still in force in India in Presidency towns. 

‘Days’ mean consecutive days including Sundays 
unless the contrary is expressed,’ or a usage to that effect 
is shown.‘ 

If a certain number of days are allowed, the first day 
must be excluded.? 

When the contract was for “delivering on April 17, 
complete 8th May " the Court was equally divided as to 
whether the vendor was bound to commence delivery on 
the 17th of April. 

The Indian rule as to hours for delivery has been laid 
down in section 47 of the Contract Act which alters the 
Common Law rules,’ Performance must be at any time 
during the usual business hours on the day fixed and 
at the place agreed. 


Under the Sale of Goods Act delivery must be made 
at a reasonable hour.? 


When it is a question of priorities fractions of a day 
count.? 


If the parties intend to sell by estimation only it is open 
to them to state that fact. The word “say” may bea 
word of some ambiguity. Where it was open to a party to 
state that he sold the entire stock of ''about" 700/800 
tons or by "estimate" or approximately, if he sell an 


1 See Benjamin, 5th Ed. p. heim v. Blaenavon, (1875) L. R. 
685, 40 H. III. 10 Q. B 319. 

2 42 & 43 Vict. c. 59. 

3 Brown v. Johnson, 10 M. & 
W. 331 (1842). 

t Cochran v. Retberg,3 Esp. 
121 (1803). 

5 Webb v. Fairmaner, (1838) 3. 
M. & W. 473; Benjamin, 4th, 687. ° S. of G. Act. s 29 (4.) 

9 Coddington v. Paleologo, 9? Tomlinson v. Bullock, (1879) 
(1867) L. R. 2 Ex. 193; Berg- 4Q. B.D. 230, 232. 


7 Startup v. Macdonald, (1843) 
6 M. & G. 592, 64 R. R. 810,— 
followed in India in 1869 in Kar- 
ticknath v. Government, 11 W. R. 
58 bench. 


BOUGHT AND SOLD NOTES. 


entire stock 700/S00 tons, as being say six or seven hundred 
tons, he contracts to sell 700/800. 

. The word " say ” has no special mercantile signification, 
and if it is alleged that it has it must be averred on the 
record. Generally it only means “that is to say.” ? 

A contract to sell the entire cargo amounting to 900 tons 
or thereabouts, is not complied with if the cargo is of 2,147 
tons. ? If a specific cargo is sold believed to be of a 
certain amount, the buyer must take it whatever it is. ‘ 

The word " or” is to be construed in its ordinary mean- 
ing unless the context or the facts to which the contract is 
applied require it to be construed as a conjunctive particle 
equivalent to “and” oras merely indentifying the con- 
nected terms.? 


§ 68. 


The word * upon" may mean before, simultaneously or *' Upon." 


after, according to the context.® 


For contracts F. O. B. and C. I. F. see under delivery. F.O. B. 


Contracts negotiated through brokers are usually made 


ek Rei 
§ 69. 


07 


by bought and sold notes. The note delivered to the Bought and 


seller is the sold note and the note delivered to the buyer 
the bought note. No particular form is required ‘ and from 
the cases it seems that there are three varieties used in 
practice. 

l. The first is where on the face of the note the 
broker professes to act for both the parties whose names 
are disclosed on the notes: both notes being signed by 
the broker. 


1 Kallyanjee Shamjee v. T. C. t Covas v. Bingham. 23 L. J.Q. 
Shorrock, (1910) 37 C. 334, but B. 26. For “about” see § 279. 
see § 279. 5 Bold v. Rayner, 1M. & W 

2 Leeming v. Snaith, (1851) 16 843. 5 LJ. E 172. Elliot » 
Q.B.D. 275, Colieridge J. dissent- Turner, 2 C.B. 446 ; Tielens v. 


ing. bashes B 
* C.H.B. Forbes v. Tulloch. "270,5 (1880) Ex. 880. 


chand, 3 B. 386; Borrowman v. * Reg. v. Humphery, 6 L. J. Q- 
Drayton,L.R.2 Ex. D. 15; Kreuger P- 202. 

v. Blanck, (1869) L. RS Ex. — " Durga Prosad v. Bhajan 
179. Lall, 81 I.A. 122 P.C., 31 C. 614, 


(50 gle 


sold notes. 


68 


§ 69. 


BOUGHT AND SOLD NOTES. 


2. The second form is where the broker does not 
disclose on the bought note, the name of the seller, nor 
on the sold note the name of the buyer, but still shows. 
that he is acting as broker not as principal. The form 
then is simply “ Bought for A.B." and " Sold for C.D.” 

3. The third is when the broker on the face of the note 
appears to be the principal though he is really only an 
agent. By so doing he assumes the obligation of a 
principal and cannot escape responsibility by parol proof 
that he is only acting as broker for another ! ; although 
the parties to whom he gives such a note are at liberty to 
show that there was an unnamed principaland to make 
this principal responsible.? 

4, The fourth form is where the broker professes to 
sign as a broker but is really the principal, in which case 
his signature does not bind the other party and he 
cannot sue on the contract.’ 

In India it has generally been held that bought and 
sold notes, though not necessarily constituting the con- 
tract, do as a general rule constitute it.* 

The forms of the notes may show that they were not 
intended to constitute the contract, but to give informa. 
tion from the broker to his principal of what he had done.* 

The English cases turn largely on the requirements of 
the Statute of Frauds, in India a contract of sale may be 
proved by parol, and there may be a complete binding 
contract if the parties intend it although bought and sold 
notes are to be exchanged or a more formal contract is. 
to be drawn up.’ 


1 Contract Act, s, 230. 

2 Benjamin, 5th Ed. 251. 

3 Contract Act s. 236, Sharman 
v. Brandt, (1871) L.R. 6 Q.B. 
720 Ex. Ch.; Robinson v. Mollett, 
(1875) 7 H. L, 802. 

* Woodroffe on Evidence, 4th, 
462. see Articles in 8 C.W.N. 
CCXXX, CCXXXVIIT ; as to the 
practice in England, see Sicve- 
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wright v. Archibald, 20 L.J. Q.B. 
929. 


5 Clarton v. Shaw, (1872) 9 B. 
L. R. 245. 


6 Jumna Dasv.Srinath Roy,17 
C. 177 ; Durga Prosad v. Bhajan: 
Lal, (1904) 8 C. W.N. 489. 


7 Clarton v. Shaw, (1872) 9. 
B. L. R. 245, 252. 
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When, however, bought and sold notes have been ex- 
changed there have been conflicting decisions as to 
whether they constitute a contract in writing and to 
what extent if at all parol evidence is admissible of the 
terms of the contract. 

In the latest Privy Council decision however it was 
held that they did not: their Lordships held that section 
92 of the Evidence Act did not apply. 

But if the notes agree and are delivered and accepted 
without objection, such acceptance without objection is 
evidence of mutual assent to the notes.? 

A mistake in a sold note if it did not mislead the party 
can be shown and the real contract proved. So when 
the notes had been falsified by the defendant, the plain- 
tiff was allowed to fall back on to the real contract.? 


In an early Privy Council case* it was held relying on 
a custom of the Calcutta market that the contract is con- 
tained in both the notes and not in one and if there is a 
anaterial variation between them then there is no contract. 
But in a more recent case this was doubted,’ and in the 
last Privy Council ruling the case seems to have been 
regarded as of no authority.5 

It would follow that the Bombay case is also over-ruled 
where it was held that unstamped bought and sold notes 
are inadmissible in evidence, and the contract cannot be 


1 Durga Prosad v, Bhajan 3 Mahomed Bhoy e Chutter- 


Lall, (1904) 8. C. W. N., 489, 
81C,614, over-ruling according to 
Woodrofte on Evidence 4th Ed. 
463; Cowie v. Remfry, (1846) 3 
Moo. 1 A. 448; and dh Shain 
Shoke v. Moothia Chetly, 4 C.W.N. 
453, which was relied on in the 
Appeal Court but not referred to 
in the P.C. in Durga Prosad v. 
Bhajan Lall, 


2 Sievewright v. 
20 L. J. Q. B. 529. 


Archibald, 


" , , a . 


Lu 





put Sing, (1898) 20 C. 854, 857; 
Durga Prosad Sureha v. Bhajan 
Lall Lohia, 81 C. 614 P.C. 


t Cowie v. Remfrv, (1846) 5 
Moo. P.C. 237, citing Thornton 
v. Kempster, (1814) 6 Taunt. 796, 
15 R.R 658, (Rega hemp and 
Petersburgh, in respective notes). 

5 Jadu Roy v. Bhubotaran, 
(1889), 1? C. 173 A. C. 

€ Durga Prosad v. Bhajan 
Lall, (1904) 31, 1 A. 122. 
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proved aliunde! except in cases of fraud. An admission 
before suit does not exempt the plaintiff from proving 
his case.! 

Under English law if bought and sold notes vary in any 
material particular, there is no contract,? as where the 
two notes varied in the description of the goods? or as 
to the mode of payment,‘ but apparent variation? may 
sometimes be reconciled by evidence of the mercantile 
usage by which the variance is shown to be immaterial.® 
A difference as to the brokerage is a mere matter be- 
tween the broker and the seller and is not material.® 
In India the question would be whether there was a 
contract between the parties, e. were they ad idem, and 
parol evidence might be given on this point. 

Where a contract provided thatthe seller's duty to 
deliver goods should be discharged if the vessel contain- 
ing them should be lost, it was held ‘lost’ meant * become 
unfit’ for the purpose contemplated and a loss occurred 
when the ship actually became unfit, and not when she 
was abandoned. 

1 S. A. Ralli v. Caramalli, 5 Bold v. Rouer, (1836) 1 M. 


(1890), 14 B. 102 A. C. & W.313, 5 LJ. Ex. 172. 

3 Grant v. Fretcher, 5 B. & C. 8 Kempson v. Boyle, (1865) 84 
436 ; Sicieáriglit v. Archibald, 17 LJ. Ex. 191; Townend v. Drake- 
Q. B. 103, <OL.J Q. B. 529. ford (1545) I Car. & K. 20. 

3 Thornton v. Kempster, 5 7 Nasservanji v. hiiambatta, 
Taunt. 7*6 (18588: 13 B. 15; Dadubhai v. 


* Gregson v. Ruck, 4 Q.B. 737. Ahainbatta, (1897) 22 B. 195. 
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CHAPTER IV. 
Trade Usages. 


In addition to being subject to express enactments, & 70. 
Mercantile contracts are largely controlled by trade adipi of 
usages. A trade usage is merely a usage so general and 
well understood in fact with reference to the business, 
place and class of persons, that the parties are presumed 
to have made their contract with tacit reference to it and 
to have intended to be governed by it in the same way 
and to the same extent as other like persons in like 
cases. A usage to be available must be some practice yore than 
of merchants creating rights between the parties to a mere 
contract in respect of some matter which is not in terms ied MP 
provided for by the contract. It must be something more 
than a mere mode of carrying on business adopted with 
reference to the settlement of debts by payment or other- 
wise, something more tban the usual mode of settling 
accounts.? Such a usage was formerly distinguished from Law 


the general custom of merchants which forms the law Meteháns 
merchant. But as will be pointed out below, this 
doctrine has been exploded. 
It must however be distinguished? from Common 8 71. 
Usages and 


Law customs or general customs.‘ Generally speaking, general 


Common Law or general customs give rise to rights apart rp ipt 
from contractual relationship ; whereas trade usages as a guished. 


rule have force only in connection with contracts.§ 


1 Moult v. Halliday, (1898) * See Broom's Commentaries, 
1 Q. B. 180. 5 Daun v. City Brewery, (1869) 
2 Meyer v. Dresser, (1864) 16 L. R. 8 Eq. 161. For a case of 
C. B. N. S. 646, per Willes, J., p. trade usage apart from a con- 
662, see para. 87. tract, sec Oppenheimer v. Atten- 
3 Dashwood v. Magniac, (1891) borough, (1908) I.K.B. 221. 
3 Ch. 308, 370. 
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This chapter is confined to usages in relation to mer- 
cantiie contracts;! they differ from customs of the 
country in that they need not be immemorial,? not neces- 
sarily confined to a limited locality? and however exten- 
sive, if contrary to positive law‘ will not be sanctioned.? 

The Law Merchant like the Common Law is the off- 
spring of custom: itis neither more nor less than the 
usage of merchants and traders in different departments 
of trade ratified by decisions of Courts of Law, which 
upon such usages being proved before them, have 
adopted them, or rather recognised them as settled law, 
with a view to the interests of trade and of the public 
convenience ; the Courts proceeding herein, as was said 
in Goodwin v. Robarís on the well known principle of 
law that with reference to transactions in different 
departments of trade, Courts of Law will, in giving effect 
to the custom and dealings of the parties, assume that 
the latter have dealt with each other on the footing of 
any custom or usage prevailing generally, or in that 
particular department. By this process what before 
was usage only, unsanctioned by legal decision, has 
become engrafted upon or incorporated with the Common 
Law.5 It was formerly considered, that the Law Merchant 
was fixed or stereotyped, and that although a particular 
custom of trade might grow up in modern times so as to 
annex incidents to contracts in particular localities or 
markets, that no general custom of merchants could now 


1 There are agtiicultural cus- 
toms, and the subject is not 
confined to commercial trans- 
actions, Smith v. Wilson, (1832) 
1 L. J. K. B. 194; Hutton v. 
Warren, (1836) 5 L. J.Ex. 234, 46 
R. R. 368, and see for theatrical 
customs, Grant v. Maddox. (1818 
15 L.J Ex. 104, 16 L. J. Ex. £27 ; 
Cotton v. Sounes, (1902) 18 T L.R. 
456 ; for the nature of trade usages 





see Moult v. Halliday, (1898) 1 
Q. B. 125, 129; Re North-West 
Rubber Co., (1908) 2 K. B. 907, 
923. : 

2 Dashwood v. Magniac, (1891) 
3 Ch. 396, 370. 

3 See § 85. 

* Dashwood v. Magniac, supra 
pp. 371, 372. 

5 But see § 78. 

® (1875) 1 A. C. 476. 
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acquire recognition in the Courts of Law. But this 
doctrine has been exploded.? Although there is still a 
controversy on the point, the decided cases all support 
the view that a modern usage can still be recognised by 
the Courts of Law as being part of the Law Merchant, 
the question turns on the generality and not on the age 
of the usage. Had the former view prevailed it would 
have led to the anomaly that a usage admittedly binding 
as a particular or local usage, would on proof of its 
universal recognition among merchants have been held 
to be bad, that is to say that where a plaintiff proved a 
rule to be a recognised custom of a locality, his claim 
might be defeated on the defendants showing that it was 
not only a local custom, but a universal custom.? 

Other instances of general usages of recent origin are 
the customs as to new for old in marine insurance,’ de- 
clarations under open policies,‘ packer’s general lien,> (but 
this applies to England only), and negotiability of bearer 
debentures, and in Calcutta a custom for the property 
in unascertained goods to pass free of the seller’s lien by 
endorsement of delivery orders? It seems that the 
distinguishing feature of the Law Merchant is that a term 
can be implied thereunder which the parties could not 
import into their contract by agreement. 

It has been held in England that a usage, ií it is to 
become part of the Law Merchant, must be of the whole 
country,®and not of a particular locality, and must be 


1 See L. Q. R. Vol. 15 p. 180, 
245 ; see § 78. 

3 See the remarks of the P. C. 
in Irrawaddy S. N Co. v. Bug- 
wandas, (1891) 18,1 A.121. | 

3 Poingdes're v. Royal Ex. As. 
Co., (1826) 27 R. R. 759 

£ Stephens v. Australasian 
Ins. Co., (1872) 42 L. J. C. P. 12. 

5 In re Witt, (1876) 45 L. J. 
Bh. 118. 

€ Goodwin v. Robarts, (1875) 1 
A. C. 476. 
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7 Anglo India Jute Mills v. 
Omademull, (1910) 38 C. 182 
C. A, sed quiere whether the 
usage was sufficiently general. 

8 [n the Laws of England Vol. 
10 p. 259 it is said that it must 
amount to jus gentium and must 
have received judicial sanction, 
but this probably refers to the 
ancient Law merchant, and 
obviously a custom must become 
part of the Law merchant to be 
judicially sanctioned as such. 
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LAW MERCHANT. 


recognised by the commercial community in general 
and not merely by particular sections of it! ‘Thus the 
custom of London is not enough,? it must be shewn to 
exist in. England, London and amongst English mer- 
chants? But even if only shewn to prevail in London‘ 
or among members of the stock exchange,’ if there is no 
contrary evidence, a custom has been held to be estab- 
lished.5 Hence it seems that a custom of Calcutta? 
or Bombay? could not become part of the Law Merchant 
of India so as to give any document quasi negotiability. 
It does not follow that a document negotiable by the 
Law merchant of another country is so in England? 

In India trade usages have been recognised by the 
Legislature. The Bills of Lading Act and the Carriers 
Act refer to the custom of merchants. The Contract Act 
provides for the recognition of such usages and the 
Evidence Act prescribed rules for their proof. 

It has been said that how far evidence of usage is ad- 
missible where a mercantile contract has been reduced to 
writing, is à question which it would be difficult to answer 
with exactness or precision! ; and it has been doubted 
whether the practice of admitting oral evidence in these 
cases has not been carried to an inconvenient length. 


! Easton v. London Joint Stock 
Bk., (1886) 34 Ch. D. p. 118; 
Hathesing v. Laing, (18573) 43 L.J. 
Ch. 233; Gunn v, Lolckow, (1875) 
41 L. J. Ch. 732. 

2 Partridge v. Bank of England, 
(1846) 15 L. J. Q B. 395, Rick- 
ford v. Ridge, (1810) 2 Cainp. 537. 

3 Venables v. Baring, (1892) 3 
Ch. 527, 61 L. J. Ch. 609. 

£ Shemeld v. Loudon J.S. Bk., 
(1885) 13 A. C. 333. 

5 Rumball v. Metro Bank, (1877) 
2 Q. B. D. 194. 

$ London Joint Stock Bk. v. 
Simmons, (1891) 1 Ch 270. (1892) 





A. C. 201 ; Bentinck v. London J. 
S. Bk., (1593) 2 Ch. 120. 


7 But see Anglo India Jute 
Mills v. Omademull, (1910) 38 C. 
172 C. A. (gunny trade). 


® But see Jcttmull v. B. B. & 
C. 1. R9., (190!) 2 Bom. L. R. 
206. 

9 Picker v. Loudon & Conutrg 
Bank, 18 Q.B.D. 515. 


10 Per Tidal C. J. in Whit- 
taker v. Mason, (1535) 2 Bing. 
N. C. p. 870. See too Roscoe’s 
“Evidence,” 18th Ed. Vol. I. p. 24. 


11 Tancred v. Steel, (1890) 15 A. 
C. 125; Ex. f. Watkins, (1878) L. 
R. 8 Ch. 520; Anderson v. Pitcher, 
(1800) 2 B. and P. 168. 


PRINCIPLE OF ADMISSION. 


But the modern tendency in England is the other way,’ 
and in India the Evidence Act has prescribed rules as to 
the admissibility of such evidence.? There appears to be 
no inclination to restrict such evidence at the present 
time, and in recent legislation in England an express 
proviso has been added to preserve such usages.3 

Trade usages may be either part of the Law Merchant, 
or may only prevail in particular localities, markets or 
trades. A commercial contract may on the face of it con- 
tain only certain stipulations. but any of the parties may 
seek to add some incident to it, as being a provision 
which was not mentioned because all the parties under- 
stood or ought to have understood that it was, according 
to the custom of the trade, a part and parcel of the 
contract. Merchants and traders with a multiplicity of 
transactions pressing upon them, and moving in a narrow 
circle and meeting each other daily, desire to write little 
and leave unwritten what they take tor granted in every 
contract. In spite of the lamentations cf Judges, they 
still continue to do so : and in the vast majority of cases 
of which the Courts of Law hear nothing, thev do so, 
without loss or inconvenience : and upon the whole they 
find this mode of dealing advantageous even at the risk 
of occasional litigation. It is the business of the Courts 
reasonably so to shape their rules of evidence às to make 
them suitable to the habits of mankind, and such as are 
not likely to exclude the actual facts of the dealings 
between parties when they are to determine the contro- 
versies which grow out of them. It is oniy fair that the 
parties should be allowed to explain all the terms of their 
contract. 


1 Buckle v. Knoop. (1867) 86 and tbe Marine Insurance Act, 
L. J. Ex. 223; Hutchinson v. 190b, s. 87. 
Talham, (1873) 42 L. J. C. P. * As Campbell, C. J., put it in 
200. Humphrey v. Dale, (1857) 26 L. 

2 S. 92 Pro viso 5. J. Q. B. 137. 

3 See Sale of Goods Act, 3. 53 
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ADDING TERMS. 


There are two classes of cases in which trade usages 
are admissible in evidence, the first in which it is sought 
to annex some incident to a contract, and the second in 
which evidence is given that some expression in a contract 
is used in its customary meaning or, as it has been 
expressed, a reference is sought to be made to the 
mercantile dictionary. 

As regards the first class of cases, the Courts have laid 
down various rules, to which a usage of trade must 
conform, if it is to be admissible in evidence. If a usage 
appears to be inconsistent with such rules, the Court may 
refuse to admit any evidence of it. But as was pointed 
out in Whittaker v. Mason,? it is not easy or in fact possi- 
ble to state these rules with precision. This has not been 
made easier by the fact that in many judgments the 
Judges have enunciated the law in general terms which 
however true in the particular case, are by no means 
accurate expositions of the general law. A distinc- 
tion must be drawn between cases where the party 
to be charged was aware of the usage, and cases 
where he was not, and he is accordingly sought to 
be bound on the principle that a man who makes 
a contract in a particular trade or market, must be 
taken to submit to the usages of that trade or market. 
A usage must be notorious, certain, reasonable and 
must not offend against the intention of any legislative 
enactment. 


It is not easy to say how far a usage must be 
consistent with the law. Inthe first place a distinction 
must be drawn between positive provisions of law 
and implications arising by law; there has also been 
some distinction drawn between particular and general 


usages. 
1 Bowes v. Shand, (1877) 2 A. taker v. Mason, (1835) 2 Bing, N. 
C. 455. C. p. 370. 


3 Per Tindal, C. J., in Whil- 
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§ 78. 
As regards positive law, which includes law fixed by? Positive law. 


statutes or decided cases, it has been held that custom 
cannot override the Limitation Act,? and Cockburn, C. J., 
said that to give effect to a usage which involves a 
defiance or disregard of the law would be obviously 
contrary to a fundamental principle? and in Bundao v. 
Barnett‘ it was held that evidence of particular usages of 
merchants however extensive is not admissible to prove a 
custom contrary to the Law Merchant. There are dicta 
however to the effect that illegal customs do not bind 
unless known to the party to be charged and assented to 
by him,* but there appears to be no authority that lays it 
down that an illegal custom is valid, save Seymour v. 
Bridge, in which it was held that a custom of the Stock 
Exchange to disregard Leeman's Act was binding on an 
outsider who contracted with knowledge of it. Under 
that Act, no transfer of bank shares is valid unless the 
numbers ot the shares are inserted ; there is no penalty 
attached to a blank transfer save that the contract cannot 
be enforced. The London Stock Exchange agreed to 
disregard this Act, and in the above case the plaintiff, 
knowing of this custom, bought shares through a stock- 
broker, and was held bound to accept blank transfers. 
But this case although decided on a question of a custom, 
might be explained by the fact that the broker made 
himself liable for the shares at the request of the customer, 
and in any case the plaintiff obtained what he knew he 
had bargained for. 

It has recently been held that evidence of a custom was 
inadmissible for the purpose of defeating the protection 


1 Dashwood v. Magniac, (1891) 
3 Ch. p. 372. 

2 Mohan Lal 
Amrat Lal, 8 B. 174. 

3 Goodwin v. Robarts, (1875) L. 
R. 10 Ex. p. 387; Neilson v. 
James, (1882) 9 Q. B. D. 616, 551, 
254. 


(50 gle 


Jechand, v. 


* (1846) 12 Cl. & Fin. 787 
H. L. 

5 Phipson on Evidence; 
Harker v. Edwards, 57 L. J. Q. 
B. 147 (1887). 

6 (1884) 14 Q. B. D. 460, but 
see Harker v. Edwards, (1887) 57 
L. J. Q. B. 147. 


78 


§ 78. 


General. 


Law 


Merchant. 


CONFORMITY WITH LAW. 


which otherwise is, by Act of Parliament, given to a 
pledgee, but this was not a case of a contract to which it 
was sought to annex terms by usage, but the question was 
as to the customary authority of an agent.! 

On the other hand, Garth, C. J.,? referring to particular 
trade usages, observed that their very object is generally 
to modity or control the general law, but his impression 
was that no general usage or custom of trade, that is no 
usage or custoin pervading all trades, inconsistent with 
the Contract Act, would be valid. The same view was 
expressed in Meyer v. Dresser.’ 

But since the decision in Goodwin v. Robaris and the 
observations of the Privy Council in the Irrawaddy S. N. 
Co. v. Bugwandas,* this distinction between general and 
particular customs is, it seems, unsound. 

In Crouch v. Credil Foncier, it was held that an incident 
ofa nature which the parties themselves were not com- 
petent to introduce by express stipulation, could not be 
annexed by the tacit stipulation arising from usage. But 
this case has been according to the better opinion, over- 
ruled, and it has been decided? that a usage can become 
part of the law merchant and as such make an instrument 
an incident which could not be stipulated for 





negotiable 
by the parties. 


In recent English Acts? a proviso has been inserted to 
the effect that a usage, if it be such as to bind both the 
parties to a contract, may negative or vary any tight duty 
or liability which would arise under a contract by im- 
plication of law. Thus even where a sale is on credit, 


1 Oppenheimer v. Attenbo- * 18 I.A. 189 and see supra. 
rough, (1908), I.K.B. 221 C. A. 5 (1873) L. R. 8 Q. B. 374. 

2 Mothoora v. India G. S. N. € Bechuanaland E. Co. v. 
Co., 10 C. 166 (F.B.); see Atwood London Trading Co., (1898) 2 
v. Sellar, (1879) 4 Q. B. D. 342. Q.B. 658. 
cf. Harker v, Edwards, (1887) 57 7 See Sale of Goods Act, 
L. J. Q. B. 147. s. 65; Marine Insurance Act, 

3 16 C. B. N. S. 646. s. 87. 
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evidence of a usage that delivery and payment are concur- 
rent conditions is admissible.! 

It would seem then that a usage cannot control the 
law, but it can negative or vary any implication arising by 
law, and that the view taken in Crouch v. Credit Foncier is 
sound save where a usage becomes incorporated with the 
law merchant. The observations of Garth, C. J., appear 
from the context to be with reference to implications 
arising by law, and the remarks in Meyer v. Dresser are 
obiler dicla. It would be strange if a trade usage could 
override the law, except the Indian Contract Act,? and 
that only because of an express provision to that effect. 
The distinction between the express provisions of the 
law and implications arising by law, appears to be the 
key to any apparent conflict of judicial opinion. 

There is authority however that a custom may 
vary the law, but other decisions are against this 
view,* as the American courts put it no custom can be 
proved if it is itself illegal. For this would be to permit 
parties to break the law because others had broken it ; and 
then to found their rights upon their own wrong doing.? 

Certain customs have been held to be invalid as being 
against the general law,® but in view of the modern 


1 Field w. Lelean (1861) 30 


5 Wallace v. Fouche, 27 Mass. 
L. J. Ex. 168 overruling Spartafi 


266. 


v. Beneche, (1850) 19 L.J C.P. 293. 
2 Contract Act s. 1. b 


3 Stewart v. West India Co.’ 
(1873) L. R. 8 Q. B. 88, 862; 
Harker v Edwards, (1887) 57 
L. J. Q. B. 147, where it was said 
a custom was binding unless 
illegal, that is contrary to natural 
justice, and valid although not 
in accordance with the law. 


t Daun v. City of London 
Brewery, (1869) L. R. 8 Eq. 155, 
161; Dashwood v. Magniac, (1891) 
3 Ch. 306,372; Hathesing v. Laing, 
(1873) L.R. 17 Ex. p. 92; see also 
Turnbull v. Green, (1868) 36 L. J. 
Ch. p. 334, 
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$ Potter v. Pearson, (1702) 1 
Salk. 129 (custom that pro-note 
without consideration was valid in 
London); Clarke v. Martin,(1702) 
2 Ld. Raym. 757 (custom that 
pro-note payable to order is 
negotiable held invalid); Hawkins 
v. Cardec, (1688) | Salk. 66 (cus- 
tom of endorsement as to part of 
bill held invalid); Atwood v.Sellar, 
(1879) 5 Q. B. D. 286 (average 
adjustment) ; Meyer v. Dresser, 
(1864) 33 L. J. C. P. 289; see 
Suse v. Pompe, (1860) 30 L. J.C. 
P. 75; see Willans v. Ayres, (1877) 
8 A. C. p. 145 (custom to fix 
damages held good). 
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CONSISTENT WITH CONTRACT. 


decisions the principle of exclusion in so far as the general 
law includes the Law Merchant, must be considered as no 
longer applicable. In America it has been held that where 
the law does not imply a warranty, a trade usage cannot 
do so, but the Contract Act, section 110, lays down a 
different rule for India. 

Itis suggested? that customs are not invalid because 
they differ from the Common Law, and the cases against 
this view? are explained as being instances of unreason- 
able customs. In one case after stating that a custom 
cannot override the plain well established law the Court 
added that the custom was against common sense.* But 
it seems that a custom cannot add an incident which the 
parties themselves could not expressly add to their 
contract, save when the custom becomes part of the Law 
Merchant, whether that incident is against the Common 
Law or in opposition to a statute. 


It follows from the principle on which evidence of 
usages is admitted that such usages must be consistent 
with the expressed terms of the contract* and the terms 
sought to be added must be incidental to those expressed 
in the written contract.’ For it depends on the implied 
agreement of the parties? "The Evidence Act provides 
that any usage or custom by which incidents not ex- 
pressly mentioned in any contract are usually annexed 
to contracts of that description, may be proved ; provided 
that the annexing of such an incident would not be 


1 Barnard v. Kellogg, (1870) 10 5 Paul Beier v. Chotalall, 


Wall. 383. 

? Aske on Custom and Trade 
Usage, p. 179. 

3 Magee v. Atkinson, (1837) 6 
L. J. Ex. 115; Humphrey v. Lucas, 
(1845) 2 C. & K. 182; Surcting v. 
Pearce, (1859) 30 L. J. C. P. 109. 

* Halhesing v. Laing, (1873) 
43 L. J. Ch., 283 (lien apart from 
possession). 


A 


Vë 





(1901) 30 B. p. 24. 

6 Dashwood v. Magniac, 
(1891) 3 Ch. p. 372. 

7 Abbott v. Bates, (1875) 45 L. 
J.C. P. 117 : Philiipps v. Baird, I. 
H. & N. 218; Trueman v. Loder, 
(1940) 11 A. & E. 600. 

8 Hutton v. Warren, (1836) 5 
L.J. Ex. 234, 46 R.R. 868; Hall v. 
Janson, (1855) 24 L. J. Q. B. 97. 
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repugnant to, or inconsistent with, the express terms of 
the contract. ! 

If a custom is inconsistent with the written contract 
the evidence of it is not receivable? and this inconsis- 
tency may be evinced by the express terms of the 
contract or by implication therefrom ?; the mere fact 
that it varies the apparent contract,’ or regulates the 
mode of its performance, without changing its intrinsic 
character,5 or provides that in a sale for credit delivery is 
not to be made before payment,® or that that a seller must 
supply goods of his own manufacture,’ is not sufficient 
to exclude it. 

It has been laid down in Humfrey v. Dale that 
"zm a certain sense every material incident, which is 
added to a written contract, varies it, makes it different 
from what it appeared to be and so far is incon- 
sistent with it. If by the side of the written contract 
without, you write the same contract with the added 
incidents, the two would seem to import different 
obligations and be different contracts. The truth is that 
the principle on which the evidence is admissible 
is that the parties have not set down on paper the whole 
of their contract in all its terms, but those only 
which were necessary to be determined in the particular 
case and by specific agreement, and which of course 
might vary infinitely leaving to implication and tacit 
understanding all those general and unvarying incidents 


1 See Kirchner v. Venus, * Brown v. Byrne, 3 E. & B. 
(1859) 12 Moore's P. C. p. 898; — 708, (1834) 28 L. J. Q. B. 313. 
Volhart Bros. v. Vettivelu, 11 M. : l 
461: J. G. Smith v. Ludha Robinson v. Mollett, (1870) 
Ghella, 17 B. 129 (1892); Indur L- R.7 H.L. 802, 836. 

Chandra Dugar v. Lachmi Bibce 8 Field v. Lelean, (1861) 30 
(1871). 7 B. L. R. 682. L. J. Ex. 168. 

2 Indur Chandra Dugar v. 
Lachmi Bibzc, 7 B. L. R. 682. 

3 Myers v. Sarl, (1860) 3 E. & 7 Q. B. D. 438 C. A. 

E. 300, 30 L. J. Q. B. 9. 3 (1857) 7 E. & B. 266. 
6 


7 Johnson v. Raylton, (1881) 
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which a uniform usage would annex, and according to 
which they must in reason be understood to contract, 
unless they expressly exclude them. To fall within the 
exception of repugnancy the incident must be such as if 
expressed in the written contract, would make it in- 
sensible or inconsistent. Thus to warrant bacon fto be 
prime singed adding ‘that is to say slightly tainted,’ as 
in Yates v. Pim®* or to insure all the boats of a ship, and 
add ‘that is to say, all not slung on the quarter,’ as in 
Blackett v. The Royal Ex. As. Co.* would be instances of 
contracts in which both the two parts could not have full 
effect given to them, if written down.” 

In the above case a broker was held liable by usage as 
a party tothe contract. In the same way an agent has 
been held liable by usage as principal? 

In a case* where a custom was set up that on a contract 
of sale by sample, the broker could not by the custom 
and usage of the London corn trade reject for difference 
or variation in quality, unless the same is excessive Or 
unreasonable, and so found by arbitration under the con- 
tract, Channell J. in dealing with the suggestion that the 
custom contradicted the written contract, said " I think 
that objection is answered by the fact that this particular 
custom which it is sought to import into this contract, is 
imported or introduced into a large number of contracts 
in this trade, and that when it forms part of the contract, 
it is not contended that it makes the contract insensible 
so that effect cannot be given to it. Ido not think there- 
fore that the custom is so inconsistent with the contract 
in this case, that the contract cannot be acted upon." 

In England it has recently been held? that if there is a 
plain contradiction between the alleged custom andthe 

2 (1816) 16 R. R. 653. 4 In re Walker's, (1904) 2 

2 (1832) 1 L. J. Ex. 101. EE pb — M 


3 Hutchinson, v. Tatham, 5 Re North-Western Rubber 
(1873) L. R. 8 C. P. 482. Co., (1908) 2 K. B. 907 C. A. 
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express words of the contract evidence of the custom is 
not admissible. If the custom is explanatory, it can be 
admitted, if contradictory, it cannot ;} an addition, if pure 
addition, is not explanation.? The correct rule is that the 
custom must not be contradictory to the tenor of the 
contract. A custom cannot turn a condition into a 
warranty, for that is contradicting the express provision 
of the contract.? 

Under the Evidence Act, however, the position of a 
trade usage is not necessary the same as in England. 
Section 92 after excluding parol evidence for the purpose 
of contradicting, varying, adding to or subtracting from the 
terms of a written document, adds, any usage or custom 
by which incidents not expressly mentioned in any 
contract are usually annexed to contracts of that descrip- 
tion may be proved: provided the annexing of such 
incident would not be repugnant to or inconsistent with, 
the express terms of the contract. 

The legislature seems to have adopted the view taken 
by Campbell, C. J., whosaid whether the parol evidence of 
usage be treated as explaining the language used or as 
adding a tacitly implied incident to the contract beyond 
those which are expressed, is not material? and semble 
the recent ruling cited above? that a pure addition is not 
explanation and therefore inadmissible, is only sound in 
India if besides being an addition itis contrary to the 
tenor of the contract, and the passages quoted from 
Humfrey v. Dale* are the correct criteria for testing 
repugnancy and were adopted by the Evidence Act. 

It follows that the parties can always by express ^5 
stipulation or by implication 5 exclude from their contract 


Humfrey v. Dale, 3 Humfrey v. Dale, (1867) 7 E. 


1 Citin ng 
& E. 1004 (where the B. 26 


(1858) E. 


Court differed as to under which 
heading the custom came). 


2 Re North-Western Rubber 
Co., (1908) 2 K. B. 907 C. A. 
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S See 8876, 79. 
5 Brenda v. Green, (1900) 1 
Q. B. 618. 
$ Hutchinson v. Tatham, (1878) 
L. R. 8 C.P. 482; Aktieselkab v. 
Ekman, (1897) 2 Q. B. 88 C.A. 
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the operation of any usage or modfy it. But oral evi- 
dence cannot be given to show that they have so agreed. 
For if a custom is proved, no evidence save that of the 
written contract is admissible to show that it was excluded 
by express agreement.? 

As to whether a usage must be reasonable depends on 
whether the party to be charged knew of it or not, at the 
time of contracting ; if he knew, it does not matter if it is. 
unreasonable, if he did not, it must be reasonable.? The 
above seems to be a correct statement of thelaw. "There 
are authorities for the proposition that all usages must be 
reasonable,* but it seems clear that it is only with regards 
to persons who have in fact no knowledge of its existence, 
that it can be considered as being reasonable or not. If 
it is a custom that it is convenient is shewn by the fact that 
it is established and followed.? A usage, it has been held 
in India, must be reasonable if it is to bind without know- 
ledge and consent, If there is knowledge and consent, 
it is hard to see how a usage can be called unreasonable 
even if according to the best opinion the practice is vicious 
and unreasonable,? and of course, knowledge may be an 
important element in deciding whether a custom is 
reasonable or not.? 


1 Tucker v. Linger, (1883) 8 
A, C. p. 511. 

2 See S. of G. Act s. 55 per 
Blackburn J. in Burges v. Wick- 
ham, (1868) 3 B. & S. p. 697; 
Fawkes v. Lamb, (18€2) 31L. J. 
Q. B. 98; Wilkins v. Wood, (1848) 
17 L.J.Q.B. 819, Myers v. Sarl, 30 
L.J.Q.B. p. 15; Parker v. Ibbertson, 
(1858) 27 L. J. C. P. 236 ; Simpson 
v. Margetsou, (1847) 17 L.J.Q.B. 
81; see Newman v, Gatti, (1908) 24 
T. L. R. 18. 

3 See Smith's L. C. 11th Edi- 
tion, Vol. I., p. 616. 





* Tucker v. Linger, (1888) 8 
A.C. p. 511; Nelson v. Dahl, (1879) 
12 Ch. D. 568; Moult v. Halliday, 
(1898) 1 Q. B. 125; Devonald v. 
Rosser, (1906, 2 K. B. 728. 

5 Nelson v. James, (1882) 51 
L. J. Q. B. 369. 

6 Grissell v. Bristowe, (1868) 88 
L. J. C. P. 10. 

7 Volkart Bros. v. 
(1887) 11 M. p. 466, 

8 Stewart v. West India & P. 
Co., (1873) 42 L. J. Q. B. 191. 

9 Perry v. Barnett, (1885) 15 
Q. B. D. p. 472. 
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KNOWLEDGE. 


A usage is unreasonable if it absolutely alters the nature 
of the contract,! but such a usage will bind parties who 
contracted with knowledge of it.? 

To be unreasonable it is not enough that it is strange, 
but it is enough that it is unjus£? It must not change 
the intrinsic character of the transaction,‘ or give a person 
exercising a judicial capacity an interest against his 
duty*, or conduce to fraud,® dishonesty’ or extortion, 
or be oppressive, though a custom may be a very in- 
convenient custom without being a bad one.’ Evidence 
of a usage was rejected in Diplock v. Blackburn,® on the 
ground that it was a usage of fraud and plunder, but it 
does not appear whether the party sought to be charged 
was aware of the usage. 

The question of reasonableness is for the Court, and 
evidence may be given to show that the alleged usage is 
unreasonable,! and evidence of similar usages between 
other parties in the same trade may be given to show its 
reasonableness.!? Ifa custom is rejected as unreasonable 
for any similar cause, the contracting parties are bound 
by the contract as it stands without the custom.?? 

The question has sometimes been raised as to how far 
a usage is binding on those who have contracted in 


1 [n re Walker's, (1904) 2 K.B. at minimum limit.) 


p. 158. 7 Hippesley v. Knee, (1905) 1 
2 Seymour v. Bridge, (1884) 14 K. B. 1; see Ransordass v. Kesri- 
Q. B. D. 460. 


siug, (1878) 1 B. 229. 


3 Robinson v. Mollett, L, R. 7 5 Vint v. Constable, (1871) 25 


H. L. p. 817, 818, 


* Arlapa Nayak v. Narsi, (1871) in lan 2:6 " 
8 B. H. C. A. C. 19; Robinson v. , (1811) 8 Camp. 43, 13 R. R. 


Molictt, (1870) L.R. 7 H.L. 802 ; 
Bostock v. Jardine, (1865) 34 L. J. 
Ex. 142; but see Ex. $. Rogers, 


19 Bottomley v. Forbes, (1838) 
5 Bing. N. C. p. 128. 


(1880) 16 Ch. D. 207. 

5 Brocklebank v. L. & Y. Rail 
Co., (1887) 8 T.L.R. 575; Drew v. 
Josolyne, (1887) 56 L. J. Q. B. 490. 

° De Bussche v. Alt, (1878) 8 
Ch D. 286 (agent buying himselt 
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1 Rowcliffe v. Leigh, (1877) 4 
Ch. D. 661. 

12 Neilson v. James, (1882) 61 
L. J.Q. B. 369; bul see Grissell v. 
Bristowe, (1868) L. R. 4 C. P. p. 
49. 
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ignorance of it. It was said in Kirchner v. Venus? that 
when evidence of a usage of a particular place is admitted 
to affect a written contract, it is only on the ground that 
the parties must be presumed to have made their agree- 
ment with reference to the usage ; and that no such pre- 
sumption can arise when one of the parties is ignorant of 
it. This is said to be the general rule in the Laws of 
England.? 

It seems from the later cases? that Kirchner v. Venus 
“ must be restrained to subject matters like that before the 
Court, namely the condition of a holder for value of a 
negotiable instrument showing upon the face of ita clear 
right of the ordinary and usual kind uneffected by custom," 
and the subsequent part of judgment dwelt on the special 
circumstances of the case. 

In a later Indian case* the Privy Council laid it down 
that ‘‘ in the result it is enough if a custom appear to be 
so well known and acquiesced in that it may be reasonably 
presumed to have been an ingredient tacitly imported by 
the parties into the contract." For all usages must be 
notorious.* 

In a Madras case it was said a custom "‘ must be so uni- 
versally acquiesced in that everybody in the particular 
trade knows of it or might know of it, if he took pains 
to enquire." In neither of these cases is there any 
reference to the necessity for express knowledge. In 


1 (1859) 12 Moo. P. C. 481 
(1848). 

3 Vol. 10, citing Hathesing v. 
Lang, (1873) L. R. 17 Eq. 92; 
Malvietf v. Crosiield, (1903) 8 
Com. Cas. 120. 

3 See Smith, L. C. 11th Ed. Vol. 
I. 605 ; Buchle v. Knoop, (1867) 
L. R. 2 Ex. 125, 388, 


t Juggomohun Ghose v. Mantck- 
chund,7 Moo. 1. A. 263 (1859) ; 


9; T 


el ! WE 


see Devonald v, Rosser, (1906) 2 
K. B. 728. 

5 Re. Goetz, (1898) 1 Q. B. 
757; Nelson v. Dall,(1879) 12 Ch. 
D. 568, 

5 Cf. Cotton v. Sounes, (1902) 18 
T. L. R. 456; Lowe v. Walter, 
(1692) 8 T. L. R. 858. 

7 Volkart Bros. v. Vetlivelu, 11 
M. 462, 466; see Plaice v. Allcock, 
(1866) 4 F. & F. 1074; but see 
Price v. Brown, 14 M. p. 423. 


KNOWLEDGE OF USAGE. 


England, except in certain cases, no such knowledge is 
necessary. 

The general rule has been laid down in Bayliffe v. 
Butterworth. A person who deals in a particular market 
must be taken to deal according to the custom of that 
market and he who directs another to make a contract in 
a particular place, must be taken as intending that the 
contract may be made according to the usage of that 
place. 

In Robinson v. Mollett? this rule was qualified, by add- 
ing ‘ provided the usages are such as regulate the mode 
of performing the contracts, and do not change their 
intrinsic character. * But this qualification only applies 
where the other party is ignorant of its existence. 

There is also the qualification that the custom must not 
be unreasonable or otherwise objectionable in law if it is 
to bind without express notice.^ The cases dealing with 
the custom of the London Stock Exchange for brokers to 
disregard Leeman's Act in consequence of which their 
contracts are not inforceable in the Courts, illustrate the 
above qualification : if the custom is known to the client 
he is bound by it; but if he does not know of it, he is 
not.8 

Subject to these qualifications the general rule has been 
frequently followed.’ 

But it has been held!? that this rule does not apply toa 
usage of Lloyd's, it being merely a private place of 

1, (1847) 1 Exch. 425. cf. L. R.7 H. L. p. 836 ; Perry v. 
Nelson v. Dahl, (1879) 12 Ch. Barnett, (1885) 15 Q. B. D. 888 
D. 568. C. A. 

2 See Mollelt v, Robinson, € Ropner v. Sloate, (1905) 92 
(1870) LR. 7C. P.p.111;Greaves L. T. 828. 


v. Legg, (1866) 26 L. J. Ex. 816. 7 Seymour v. Bridge, (1884) 14 
3 (1875) L. R. 7 H. L. 802, 884, Q. B. D. 460, 

836. 8 Perry v. Barnett, (1885) 15 
4 See Waddell v. Blockey, Q.B. D. 885 p. 898. 

(1878) 4 Q.B.D. 678 C. A; De ? See Smith L. C. 11th Ed. 

Bussche v.Alt, (1878) 8 Ch. D. 286 Vol. 1, p. 567. 

C. A. 10 Grissell v. Bristowe, (1868) 
5 Robinson v. Mollett, (1875) L.R. 4C. P. 86. 
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business. In Matvieff v. Crosfield* Kennedy J., in dealing 
with an alleged custom of Lloyd's, said “I think it better 
not to express an opinion whether such a custom is 
reasonable or not. The authorities bind me to say that 
unless the plaintiffs knew of the custom, the settlement 
between the broker and the underwriter is not a good 
discharge of the latter." ° 

A general and notorious custom which is unreasonable 
and it seems even though it is illegal, will be binding if it 
is known and assented to by the party, sought to be 
charged.? This also applies to mere practices of particular 
places such as Lloyd’s,® but in such a case the knowledge 
of the agent will not be imputed to the principal, and 
when the rights under a contract have been assigned for 
value, a mere particular practice, it is said, must be shown 
to have been known to the assignee and all prior assignees 
to have been a term of the original contract if it is to bind 
them.‘ 

In a recent case it was observed that it would be an 
extraordinary thing if a custom not generally known, 
should have a higher effect than an express veto given by 
the principal to his agent. But this was a case where 
there was no contract between the parties ; it was a ques- 
tion as to customary powers of agents. 

In Taylor $ on Evidence it is stated that a custom or 
usage of trade need not to be admitted in evidence, be 
capable of being defined with precision and accuracy, but 
it was held on a Madras’ case that it must have quite as 
much certainty as the written contract itself, and it would 


2 (1903) 8 Com. Cas. 120, deal- * Mana Vikrama v. Rama, 20 
ing with a custom of Lloyd's. M. 275. 
But see Robinson v. Mollett,(1874) 5 Oppenheimer v. Attenborough, 
L. R. 7 H. L. 802, dealing with (1908) 1. K. B. 221. 


the Stock Exchange. € llth Ed. p. 782. See Price 
2 Scc Phipson on Ev. p. 85. v. Browne, 14 M. p. 423. 
3 Harker v. Edwards, (1887) 7 Volkart Bros. v. Vettivelu, 11 
57 L. J. Q. B. 147. M. 462. 


CERTAIN, UNIFORM. 


seem that it must sufficiently define the rights which it an- 
nexes, and this view is supported by the English cases.! 

It seems that the persons to whom it applies and be- 
tween whom it operates must be clear? and if it varies in 
extent, it will be confined to its narrowest limit.? The fact, 
however, thata custom depends in its operation upon 
what the tribunal which has to deal with it, thinks reason- 
bale, does not make it, in law, uncertain. A custom 
allowing a reasorable variation from the sample of grain 
in the corn trade, ‘‘reasonable” to be decided by an 
arbitrator, was held not to be an uncertain custom, 
though the decision depended on the idiocyncrasies of 
the arbitrator! and in dealing with a custom for the 
prices of goods to be settled by a skilled committee of 
merchants engaged in similar transactions, their Lordships 
of the Privy Council held that in the absence of proof of 
fraud either in the inception or in the proceedings of the 
committee, the appellant was bound by its decision ; 
mere error would not be sufficient to upset the decision 
of an expert tribunal voluntarily set up for the decision of 
matters of skill.’ It was not even suggested that any 
question of the uncertainty of the custom arose. 


The Privy Council has held® that to support a mercan- 
tile usage there needs not the uniformity of custom. 
Taylor’? on Evidence states it need not be uniform and 
invariable, while in a Madras case it was held it must be.? 
It seems that if the party to be charged knew of the 


1 See Nelson v. Dahl, (1879) 
12 Ch. D. p. 576,C.A, Re Walker's, 
(1904) 2 K. B. 182; Wildy v. 
Stephenson, (18872) C. & E. 8; 
Devonald v. Rosser, (1906) 2 K.B, 
728; but see Hick v. Twecdy, 
(1890) 63 L. T, 7668. 

2 Daun v. City of London Brew- 
ery, (1869) 88 L. J. Ch, 454, L. R. 
8 Eq. p. 161. 


(50 gle 


3 Cf. Pirie v. Steel, (1887) 8 
C. & P. 200. 

t Inre. Walker's, (1904) 2 K. B. 
152. 

5 Pistonji Jchangirji v, Firm 
of Jaisingdas, (1908) 3 C. W. N. 
p. 57 (P. C). 

ê Juggomohun Ghose v. Manick- 
chand, (1859) 7 Moo. 1, A. 263. 

7 lith Ed. p. 780. 

8 Price v. Browne, 14 M. 423. 
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ANCIENT—UNIVERSAL. 


usage, any want of uniformity as long as the parties were 
ad idem, is immaterial. In other cases probably the 
Madras ruling is the sounder law.! 

The English rule is that the way to prove a custom is 
to show an established course of business at first contested 
but afterwards acquiesced in.? It must be uniform,? 
Frequent practice is insufficient? for usage must be fixed, 
regular and practically invariable‘ so as to be universal. 
It has been held that a want of mutuality showsa usage 
to be invalid.® 

There is no need that the usage should be ancient? 
nor that it should have been established for a consider- 
able period. Lord Mansfield held that “it is no matter 
if the usage has only been for year": and it may be 
binding though it is still in the course of growth.? 

It need not be universal; if itapplies to a particular 
class of contracts ina particular place, that is sufficient. 
It is not clear within how narrow limits a trade usage may 
prevail]? The area may be small nand the class limited.*? 


1 Levi v. Barnes, (1816) 1 Holt. 
N. P. C. 412; Johnson v. Crédit 
Lyonnais, (1877) 47 L.J.C. P. 241; 
Nelson v. Dahl, (1879) 12 Ch. D. 
568 C. A. ; Leuckhart v Cooper, 
(1836) 6 L. J. C. P. 131. 

2 Bettany v. Eastern Morning 
News, (1900) 16 T. L. R. 401; 
Birrell v. Dryer, (1884) 9 A. C. 
946. 

3 Dickinson v. Jardine, (1868) 
87 L. J. C. P. 321; Bea S. S. Co. 
v. Price, (1903) 8 Com. Cas. 292 ; 
Heisch v. Carrington, (1883) 11 
A. & E. 555 n. 

t  Rodocanachi v, Milburn, 
(1886) 56 L. J. Q. B. 202; 
Baines v. Ewing, (1866) 35 L. J. 
Ex. 194. 

5 White v. Henderson, (1885) 
2 T. L. R. 119. 
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5 Daun v. City Brewery, (1869) 
L. R. 8. Eq. p. 161. 

7 Juggomohun Ghose vw. Bug- 
wandas, 7 Moo, I. A. 282. 

8 Crouch v. Crédit Foncier, 
(1873) L. R. 8 Q. B. p. 886. 

9 Bee Aberdeen Arctic Co. v. 
Sutter, (1862) 6 L. T. 229; Edel- 
stein v. Schuler, (1902) 2 K. B. p. 
154; Noble v. Kennoway, (1780) 
2 Doug. p. 518; Taylor on Ev.:11 
Ed. p 782. 

19 Mallon v. May, (1844) 14 L. 
J. Ex. 43 ; Carter v. Crick, (1859) 
28 L. J. Ex 238 ; Hick v. Tweedy, 
(1890) 68 L. T. 766. 

11 Norden Steamship Co. v. 
Dempsey, (1876) 1 C. P. D. 664; 
The Sheila, (1909) P. 31. 

12 Temple v. Runnalls, (1902) 
18 T. L. R. 822. 
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There may be a custom of a trade? ora market, ? or 
business ? and of such trade * or market ? ina particular 
town, or of a trade between two ports as to all commodi- 
ties or as to one only.® 

So the custom of a port is valid? The stock exchange 
customs are valid ? but not those of Lloyd's.? 

A usage may die out or be ousted by an inconsistent 
usage 1? but the fact that it is frequently excluded from 
contracts does not show that it is extinct.?! 

There is a distinction between custom and what is 
customarily done.3? A usage must be compulsory and as 
of right, not merely a business practice?? though if long 
continued it raises a presumption of being compulsory.” 
It is not sufficient that certain leading merchants of a place 


consider it desirable. 15 


In the second class of cases, evidence of commercial 
usage is admitted to explain the terms of a contract, on 


1 Syers v. Jones, (1848) 2 Ex. 
111 (Tobacco trade) ; Swancott v. 
Westgarth, (1803) A East. 76 
(Linen trade), 

2 Pollock v. Stables, (1848) 17 
L. J. Q. B. 352 (share market). 


3 Cotton v. Sounes, (1902) 18 T. 
L. R. 456 (Theatrical). 

* Mollet v. Robinson, (1870) L. 
R. 7 H. L. 802; Luard v. Butcher, 
(1846) 2 C. & K. 29; Raitt v. Mit. 
chell, (1815) 16 R. R. 765, A Camp. 
146 ; Grey v. Butler,(1898) 3 Com. 
Cas. 07 (law of the river). 


5 Fleet v. Mutton, (1871) 41 
L. J. Q. B. 49; Pollock v. Stables, 
(1848) 17 L. J. Q, B. 852 (Leeds 
share market). 

6 Taylor v. Briggs, (1827) 2C. A 
P. 525 ; Gould v. Oliver, (1887) 7 
L. J. C. P. 68. 

7 Norden v. Dempsey, 
49 L. J. P. 704. 


(1876) 
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8 Sweeting v. Pearce, (1859) 30 
L. J. C. P. 109 ; Ward v. Harris, 
(1882) 8 L. R. Ir. 365 ; Gabay v. 
Lloyd, (1825) 9 C. B. N. S. 586. 

9 See § 76. 

10 Moult v. Halliday, (1898) 
1Q.B. 125. 

11 Ropucr v. Sloate, (1905) 92 
L. T. 828. 

13 Jn re North W.Rubber Co., 
(1908) 2 K. B. p. 919 ; see Ropner 
v. Sloate, (1905) 10 Com. Cas. 73, 

13 Attwood v. Sellar, (1879) 5 Q. 
B. D. 256; see Pettit v. Mitchell, 
(1842) 12 L. J. C. P. 9 ; Meyer v. 
Dresser , (1864) 38 L. J. C. P. 289; 
Marwood v. Ta3lor,:1901) 6 Com. 
Cas. 178; see as to providing 
trucks, Rodenacker v, May,(1901) 
6 Com. Cas. 37. 

1* Svendson v. Wallace, (1885) 
10 A. C. 404, 58 L. J. Q. B. 3865. 

15 Sea Steamship Co. v. Price, 
(1908) 8 Com. Cas. :92. 
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the ground that by acustom of the trade the terms 
bear a peculiar meaning. But the evidence must be 
clear and consistent.? 

In Smith’s L. C. a collection has been made of the 
English cases. In India the terms “F. O. B.” 3 “In 
Bombay Harbour ," * “ with interest " have been explain- 
ed by evidence of custom. 


In order to introduce extrinsic evidence, it is not neces- 
sary that the phrase itself should be at all upon the face 
of it ambiguous, The evidence will not be excluded 
because the words are in their ordinary meaning unambi- 
guous: for the principle of admission is that words 
perfectly unambiguons in their ordinary meaning are used 
by the contractors in a peculiar sense.» As it was put 
by Colridge, J..* ““ What words are more plain than ‘a 
thousand’ ‘a week’ ‘a day’? Yet the cases are fami- 
liar in which a ‘thousand’ has been held to mean 
twelve hundred :—' week’ a week, only during the 
theatre season :—‘a day’ a working day. In such case 
the evidence neither adds to nor qualifies nor contradicts 
the written contract: it only ascertains it by expounding 
the language." But for a custom altering the natural 
meaning of words to be recognised by the Courts, very 
strong evidence of its existence must be given.’ 

The Evidence Act section 98 provides that evidence may 
be given to show the meaning of illegible or not commonly 
intelligible characters, of foreign, obsolete, technical, 
local and provincial expressions, of abbreviations and of 
words used in a peculiar sense. It would seem that 


1 Ev, Act s. 98. 5 Myers v. Sarl, (1860) 80 L. J. 
2 Bowes v. Shand, (1877) 2 A. Q. B. p.14 
C. 455, ê Per Colridge J. in Brown v. 


> Aga Syud Saduck v. Hajeé Byrne, (1854) 23 L.J.Q.B. 313 
Jackariah Mahomed, (1863), 2 and see Smith, L.C. p. 57 
Ind, Jur. 311. Vol. I. 

* See to Haji Mahomed Haji * Per Lord Hatherly in Bowes 
Jun v. Spinner, (1900, 24 B. 510. v. Shand, (1877) 2 A.C. 455. 478 | 
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" words used in a peculiar sense" need not be primd 
facie doubtful, and Taylor states that evidence of usage 
is admissible to show that words have two meanings, 
one common and universal, the other technical, peculiar 
or local. There are cases however cited in Taylor! on 
Evidence such as Blackett v. Royal Insurance Co.? for the 
proposition that where the words are plain, evidence of 
usage is not admissible to contradict them.? But this 
appears to be incorrect. For Blackburn J. said “it will be 
found, I think in each of the cases in which evidence has 
been rejected as for instance in Blackell v. Royal Insurance 
Co.? and in Spartali v. Bcneche,* that the Court thought, 
upon taking the language of the whole contract, it evinced 
upon the face of it, an intention not to use the phrase or 
words in question in ihe particular sense sought to be put 
upon them."* If there is nothing to show a contrary 
intention such evidence is admissible. But the cases go 
no further than to permit the explanation of words used 
in a sense different from their ordinary meaning.® 

And this, it seems clear, in spite of the proposition 
quoted from Taylor,’ is an established exception? to 
the usual rule that a contract must be construed according 
to its natural and literal meaning.? 

For just as the import of foreign words and scientific 
expressions may be explained by evidence,!? so the 


1 11 Ed. p. 886. 


2 (1832) 2 Tyr. 266, I. L. J. 
Ex 101. 


3 See too Bowman v. Horscy, 
(1837) 2 M. & Rob. 85; Cockburn 
v. Alexander, (1848) L. J.C PP. 
74; G. W. Ry. v. Rows, L, R. 4H. 
L. 659. 


* (1850) 19 L. J. C. P 293. 

5 Myers v. Sarl, (1860) 30 L. J. 
Q. B. p. 15. 

6 Per Curiam in Trueman v. 
Loder. (1840) 11 Ad. & E. 589; 


see Grant v. Maddox, (1846), 16 
L. J. Ex. 227. 





7 11th Ed. p. 886. 


8 Boites v. Shand, (1877) 2 A. 
C. 455; Bruner v. Moore. (1904) 
1 Ch. 808: Buroes v. Wickham, 
(1863) 83 L. J. Q. B. 17, Myers v. 
Sarl, (1860) 30 L. J. Q. B. 9; 
Smith v. Wilson, (1832) 1L. J. K. 
B. 194. 


9 Myers v. Sarl, (1860) 80 L. J. 
Q. B. 9; Southwell v. Bowditch, 
(1876) 54 L. J. Q. B. 630; Holt v. 
Collier, (1881, 50 L. J. Ch. 311. 


10 Grant v, Maddox, (1840) 15 
L. J. Ex. 104. 
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meaning of the terms of commerce may be proved by its 
customs, supplying as it were the mercantile dictionary in 
which to find the mercantile meaning of the words. 

Thus the same words may have different meanings in 
different documents? or have a limited meaning.’ 

In some instances such evidence is inadmissible as in 
cases where the words havea statutory meaning, as weights 
and measures. Evidence of previous dealings between 
the parties can also be given to explain the terms of a 
contract. 

When the question is as to the existence of any custom, 
the following facts are relevant :— 

ca) Any transaction by which the custom in question 
was Claimed, modified, recognized, asserted or denied, or 
which was inconsistent with its existence. 

(b) Particular instances in which the custom was 
claimed, recognized or exercised, or in which its exercise 
was disputed, asserted, or departed from. 

A custom can be supported by proof of similar customs 
in the same or analogous trades in other localities.‘ 
Evidence of usage has been admitted as to contracts 
relating to transactions of commerce and trade, farming 


and other business, for the purpose of defining what 


would otherwise be indefinite ; or to interpret a peculiar 
term, or toexplain what was obscure, or to ascertain what 
was equivocal, or to annex particular incidents which 
although not mentioned in the contracts, were connected 
with them or with relations growing out of them.’ 


1 Bowes v. Shand, (1877) 2 
A.C. 455; see Tancred v. Steel, 
(1890) 15 A.C, 125 (translating 
the contract). 

2 Colonial Ins. Co. v. Adelaide, 
Kn 12, A.C. 128 per Bramwell 


SE v. Sarl, (1880) 30 L.J. 
H 9. 


4 Smith v. Wilson, (1832) 8 B. & 
Ad. 728, 1. L.J-K.B. 194. 
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5 Ghellabhai v, Nandubai, 20 
B. 288, 21 B. 335. 


* See Ev. Act s. 18 and 
Woodroffe on Ev. thereon ; see 
Phipson on Ev. 


7 Cited in Humphrey v. Dale, 
(1857-8) 26 L.J.Q.B. 187, 27 L.J. 
Q.B. 890; See Ev. Act, s. 92 
pro. 5. 
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A custom should be proved by evidence of particular 
instances and transactions in which it has been acted 
upon, and not by evidence of opinion only, and by 
multiplying instances of usage of different merchants, if 
it appears to be the same as that of other merchants.! 
But where evidence of opinions only without instances 
was given this was said to detract from its weight, but the 
usage was upheld.? 

The fact that it is a common practice to insert a clause 
in contracts setting out the effect of an alleged custom, is 
itself the strongest evidence that no custom existed which 
if not expressly incorporated in the'contract, could be read 
intoit? Butthe mere fact that a usage is frequently 
expressly excluded from contracts does not show that it 
is no longer in force.* 

Mercantile customs have been determined by the find- 
ings of juries, as the custom of bankers and the 
authority of agent to sell on credit.6 And even 
modern times the meaning of commercial documents 
have been left to juries to settle “as a matter of 
business."7 

The mere fact that a usage has not been established in 
one case does not necessarily disprove it or prejudice a 
person seeking to establish it in a subsequent case in res- 
pect to a similar transaction. 


in 


1 Mackenzie v. Dunlop, (1856) 


8 Macq. H.L. Cas, 22, but see Ev. 
Act s. 49, Volkart Bros v. Vetti- 
velu, 11 M. 406. 


2 Paul Beier v.  Chotalall, 
(1904) 80 B.1. ; but see Macken- 
zie v. Dunlop, (1850; 8 Macq. 
H.L.C. p. 26,40. ; Cuningham v. 
Fonbianque, (1883) 6 C. & P. p. 
47 ; Rahimatbai v. Hirbai, (1877) 
8 B. 84; Gofal Narhar v. Han. 
mant, (1879) 3 B. p. 297. 


3 Re North-Western Rubber 
Co., (1908) 2 K.B. 907 C.A. ; see 
Biddell v. Clemens, (1911) 1 K.B 


;F x 


al We 


p. 947, 948, since reserved in 
H.L. 


* Ropner v. Sloate, (1905) 92 
L.T. 828. 


5 Foster v. Bank of London, 
(1862) 3 F. & F. 214. 


$ North v. Jackson, (1859) 2 
F. & F. 198; Schweitzer v. Long, 
(1863) 3 F, & F. 687. 

T Stewart v. Merchants Marine 
Ins. Co., (1885) 16 Q.B.D. p. 
627, 55 L.J. Q.B. 81, cf. Bowes v. 
Shand, (1877) 2 A.C. 456. 


3 Beckhuson v. Hamblett, (1901) 
2 K.B. 73 C.A. 
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ONUS OF PROOF. 


The evidence must not be repugnant, 
inconsistent? or thoroughly unreasonable.? 

The onus of provinga custom lies on the party asserting 
it^ and he must begin by showing the existence ot the 
custom and not by asking what the custom is As 
to what is sufficent evidence to establish a usage of 
trade by which particular words in the instrument 
have acquired a peculiar meaning, see Mackenzie v. 
Dunlop? and Kidston v. Empire Marine Co.” and cases 
cited in Smith L. C. llth Ed., Vol. I, p. 577. Once 
the custom is established the onus of proof that it 
does not apply to the contract® or is inconsistent 
with it is shifted on to the other side. But Parol 
evidence is inadmissible to show that it was intended 
to exclude a particular usage from applying to a written 


insensible, 


contract.19 


Where a custom has been provedi n a particular case 
it has the same effect as if it had been an express term 


of the contract.!: 


Numerous instances of terms being engrafted on 
contracts by usage are given in Smith L. C.?? 

It must be remembered that a term can only be added 
by a custom, evidence of previous dealings between the 
parties is only admissible to explain meaning of the terms 


! Gulf Line v. Laycock, (1901) 
7 Com. Cas. 1. 

3 Akticselkal v. Ekman, (1897) 
2 Q.B. 88. 


3 Barrow v. Dyster, (1884) 13 
Q.B.D. 635. 


* Carter v. Crick, (1859) 28 L. 
J. Ex. 238. 

5 Gibson v. Crick, (1862) 31 L. 
J. Ex. 894 ; Curtis v. Peck, (1864) 
18 W.R. 230 (Eng.). 

^ (1856) Macq. H. of L. C. 22. 

7 (1866) 36 L. J. C. P. 156. 


A 


Vë 





8 Webb v. Plummer, (1819) 2 B. 
& A. 746, 21 R.R. 479. 

9 Senior v, Armytage, (1816) 1 
Holt. 197, 17 R.R. 627, see Myers 
v. Sarl 20 L.J. Q.B. p. 16; Holt v. 
Collyer, (1881) 16 Ch. D. 718. 

10 Fawkes v. Lamb, 31 L. J. 
Q. B. 98, see § 79. 

11 Fawkes v. Lamb, (1862) 31 
L.J. Q. B 98 ; see Roscoe, 16 Ed. 
p. 24; Parker v. Ibbetson, (1858) 
27 L,J. C.P. 236. 

12 11th Ed. Vol. 1 p. 555. under 
Wigglesworth v. Dallison. 


JUDICIAL NOTICE. 


used in a contract, and not to impose on a party an 
obligation as to which the contract is silent.! 

In India interest has been neld payable by custom.? 
See also Price v. Browne? as to a custom restricting the 
use of horses hired at Ootacamund and Volkart Bros. v. 
Vettivelu* as to a custom of exchanging cotton in Tuti- 
corin; and for the pacca adat system in Bombay, see 
Chandulal v. Sidhruthrai.* 

It seems that not only a term, but a party can be 
added by oral evidence to a contract in writing. A 
broker who was in fact not contracting as a purchaser, 
was held liable by custom for the contract, in Humphrey 
v. Dale. This case was discussed in Myers v. Berl” and 
in Southwell v. Bowditch® But it has been constantly 
acted upon and is, it seems, firmly established.’ It has 
been held however that evidence of custom to discharge 
a contracting party is inadmissible.:? 


Arbitrators are not the proper tribunal to decide 
conclusively the existence of a custom.!! 


It is not every trade usage that requires proof. A 
custom may have been so frequently proved as to become 
part of the law merchant,]? and the subject of judicial 
knowledge!? as for instance the condition of seaworthiness 
annexed by custom of merchants to contracts of Marine 
Insurance. The latest custom to be so recognised in 


1 Ghellabhiai v. Nandubhai, ® See Re North-Western Rub- 
(1896) 20 B. 238, see § 582. ber Co., (1908) 2 K. B. 907 C. A. 
? Juggomoliun Ghose v. Manick- >° Magee v. Atkinson, (1887) 2 


chand, (1859) 7 Moo. 1 A. 268. M. & W. 440. 
3 14 M. 4920. 11 Re North-Western Rubber 


Co., (1908) 2 K. B. 907 C. A. 


. se ` ' in following Hutcheson v. Eaton, 
13 Q. B. D. 861 (1884). 
* Humphrey v. Dale,7 E. & B. i2 gee Smith's L. C. 11th Ed. 
266 (1859). Vol. I p. 657 ; Gibscn v. Small, 4 
7 (1860) 30 L. J. Q. B. 9. H. L. C. 353 (1852). 


$ (1870) I. C. P. D. 374, See 13 Biddell v. Clemens, (1911) 1. 
Smith L.C. 11th Ed. Vol. 1 p. 562. K. B. 934 C. A. reversed in H.L. 
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EXISTENCE IN ONE MARKET. 


England was that of treating debenture bonds payable to 
bearer as negotiable. But it must not be taken that 
when a usage has once been proved as a matter of fact, 
it is to be in all subsequent cases judicially noticed. The 
precise period or process of transition from being a fact 
to be proved to receiving judicial notice, is not easy 
to determine. In Edelstein v. Schuler! a custom was held 
to no longer require proof? and in Southwell v. 
Bowdilch? a custom though proved in several cases was 
held still to require evidence to establish it. Where 


juries have frequently recognised usages, the judges have 
treated them as established.* 


Previous recognition assists in making it incumbent on 
a party denying the custom to give evidence in rebuttal,® 
and in one case a final decree based on a custom has 
been held to be the most satisfactory evidence of its 
existence. But the personal knowledge of an individual 
Judge is not sufficient." 

It does not follow that because a custom exists in one 
market that it exists elsewhere: as the Privy Council 5 
observed as to a custom of paying interest, " it might 
well be that such a custom prevails in Bombay, but does 
not prevail in Calcutta.” Further the Court, it seems, 
may act on a proved change of usage within recent 
memory.? 

When a custom has not been so frequently recognised 
as to obtain judicial notice, it must be proved by 
evidence in each case.’ 


1 Edelstein v. Schuler, (1902) 2 chaud, "7 Moo. I. A. 282. 


K. B. 144. 6 Ex. p. Powell, (1876) 45 L.J. 
2 See George v. Davies, (1911) Bk 109. 


E 7 Biddel v. Clemens, (1911) 1 
d eic Se ener K. B. 234 C. A. reserved in H.L. 
* Levitt v. Hamblett, (1901) 2 

K. B. 58, 70 L. J. K. B. 520, * Moult v. Hallidoy, (1898) 1 
5 Joggomohun Ghose v. Manik- Q. B. p. 180 ; and see para. 81. 
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CHAPTER V. 
Sale of Goods. 


Before examining the Contract Act as to its provisions 
in respect of the sale of goods it is necessary to consider 
the genera] scope of the Act, which in many sections 
illustrates the danger of attempting to put a principle of 
law into the iron framework of a statute. Doubtless the 
code is founded on the English Common Law, but 
the Indian courts have never recognised the law of 
England as the lex fori,? and the code has not enacted 
the English rules without modification; whether this 
was done deliberately or accidentally in drafting is not 
always clear. But although the code must be construed 
in the light of the pre-existing doctrine, still it is the 
Indian law and must not be too readily assumed to be 
identical with the English law, as Crouch, C. J., held “in 
construing this Act, which is to be the law ot contract in 
India we must not adopt as arule of construction that it 
was intended to make the contract law of India the same 
as the law of England. Indeed there are reasons for 
thinking that the Legislature intended that in some 
respects there should be a different law for India, and 
therefore we cannot refer to any English case as a guide. 
We must look at the words of the law and gather from 
them as well as we can what was the intention of the 
legislative authority." 3 

Garth, C.J., was of a similar opinion and ruled that 
questions of sale, delivery and the like, must be 
determined by reference to Contract Act and not to the 
English Law ‘ 


! See Colls v. Home and Colonial 12 B.L.R. 42 [as to s. 108 Ex. 1 


States, (1904) A.C. p. 183. see also Jugdeo Narain v. Rajah 
2 Murtunjoy Chuckerbutty v. Singh, (1882) 15 C. 662.] 
Cockrane, (1865) 4 W.R. 1 P.C, * Buldeo Dass v. Howe, (1880) 


3 Greenwood v. Holyuette, (1878) 6 C. 04. 
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§ 93. 


INTERPRETATION OF CONTRACT ACT. 


Sarjent, C.J.+ said “it will be well to consider how the 
law stood before the Indian Contract Act upon the proper 
construction of which its solution depends.” But it is 
clear from his judgment that his view was, the Act had 
to be construed and he only referred to the previous 
law to elucidate the technical words in section 103 which 
he considered as being intended by that section to be 
construed according to the previous decisions. Their 
Lordships of the Privy Council stated in Mohori Bibee v. 
Dharmodas,? that their view of the Contract Act was 
that so far as it goes it is exhaustive and imperative. 
Referring to another Act,3 their Lordships observed that 
it was exhaustive on the matters in respect of which it 
declares the law and it is not the province of a judge 
to disregard or go outside the letter of an enactment 
according to its true construction ; but that particular 
Act purports to be exhaustive, and the reservation ex- 
pressed in the words “so far as it goes" with respect to 
the Contract Act suggests that their Lordships had this 
distinction in view: for though it is the essence of a 
code to be exhaustive, the preamble of the Contract Act 
disclaims any such intention. 


The leading case on interpretation of a code is the Bank 
of England v. Vagliano,* where it was said that the proper 
course is in the frst instance to examine the language of 
the statute, and to ask what is its natural meaning uninflu- 
enced by any considerations derived from the previous 


state of the law.§ 


1 Le Gejt v. Harvey, (1884) 


8 Bom. BOL. 


3 80 1. A. p. 114, (1906) 80 C. 
p. 548 (infant's contract) ; but see 
Irrawaddy Co. v. Bugwandas, 
(1891) 18 I. A. 121. 


3 Gopal Mandar v, Pudmanand, 
29 1 A. 202 P.C. (Bengal Tenancy 
Act), cf. Lala Sing Prosad v. Golab 
Chand, (1901) 28 C. 517, 528 AC. 
i.€. (the Transfer of Property Act). 


Lord Herschell adds "il am of course 


* (1891) A. C. 107, followed 
in Brojodullal v. Ramanath 
Ghosc, (1897) 24 C. 908 A. C.; 
Lala Suraj v. Golab Chand, (1901) 
28 C. 517 A. C., cf. Jogodishury v. 
Kailash Cha ndra, (1897) 24 C.725 
F. B. 


5 This was disapproved of in 
Ireland, Wallis v. Russell, (1902) 
2 Ir. Rep. 585, 590, 608. 


INTERPRETATION OF CONTRACT ACT. 


far from asserting that resort may never be had to the 
previous state of the law for the purpose of aiding in the 
construction of the provisions of the code; if for example 
the provision be of doubtful import, such resort would be 
perfectly legitimate. Lord Herschell further says! that “ if 
the conclusion which I have indicated, involved some 
absurdity or led to some manifestly unjust result, I might 
perhaps, even at the risk of straining the language used, 
strive to put some other interpretation upon it. It 
appears to me important to show that the words of the 
enactment might have their natural effect given to them, 
without leading to results either unjust or commercially 
inconvenient.” 


In Maxwell on Interpretation of Statutes, 3rd Ed., p.319, 
it is stated that when the language of a statute in its ordi- 
nary meaning and grammatical construction, leads to a 
manifest inconvenience, absurdity or hardship, presumably 
not intended, a construction may be put upon it which 
modifies the meaning of the words and even the structure 
of the sentence. 


Further to alter any clearly established principle of law 
a distinct and positive legislative enactment is necessary.? 
And in England the presumption is that an Act was not 
intended to alter the Common Law, and the courts should 
not begin by assuming that there is a real conflict and 
sacrificing the Common Law, but should rather proceed 
“ by examining carefully in the first place whether the two 
may not be reconciled and full effect given to both.”3 But 
in India the Contract Act cannot where it is express be 
limited by the Common Law ; the principle that applied 
in England to Common Law remedies, namely that statu- 
tory remedies do not oust old remedies,* unless they are 

1 Ibid, p. 147. M.C. 138 ; R. v, Morris,(1867) L.R. 


3 Arthur v. Bekenham, (1708) 1C.C.R, 90. 95; Warden of St. 
11 Mod. 150; Rolfe v. Flower, | Paul's v. Dean, (1817) 4 Price 66 


(1866) L. R. 1 P. C. 27. & Stevens v. Chown, (1901) 1Ch. 


* R, v. Scott, (1856) 25 L.J. 894,908. 
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COMMON LAW REMEDIES. 


inconsistent; doubtless applies, but the tendency ito 
import the Common Law into India in the face of express 
enactments is far too common. 

The result of the cases seems to be that the construction 
of the Act depends primarily on its wording, but if the 
natural meaning of its terms would lead to commercial 
inconvenience or to an absurdity presumably not intended 
or if the meaning be doubtful or ambiguous a broader 
method of interpretation may be adopted which would 
naturally be to construe the Act in the light of the 
previous law and with respect to the Contract Act, the 
preamble invites a reference to the previous law in all 
points not expressly dealt with. 

A comparison of the Indian Code with the English Sale 
of Goods Act and other codes, is useful, for where similar 
provisions exist in various codes, there is a strong 
presumption that the rule is founded on broad grounds 
of expediency and that its application should not be 
narrowed.? 

The first question which arises in respect to the chapter 
on the sale of goods, is as to whether the sections lay 
down fixed rules of law, not capable of being displaced 
even by evidence of a contrary intention, or whether the 
Common Law doctrine still prevails and the sections do no 
more than the English Sale of Goods Act, which expressly 
enacts that the object of its rules is only to assist in ascer- 
taining the intention of the parties. The majority of the 
sections purport to lay down fixed rules, whereas 
in certain sections the rules therein stated are made 
subject to the intention of the parties This doubtless 
points to the conclusion that where the qualification is 


2 O'Flaherty v. M Dowell, (1857) 2 See Chalmers S. of S. Act 
6 H. L. C. 142, 158; Steward v. 8rd Ed. p. 8. 
Greaves,(1842) 10 M. & W.711,and 3 See sections 93, 94, 113, 121; 
see P. R. & Co. v. Bhagwandas, subject to any special agreement 
(1909) 11 Bom. L. R. 385, 84 B. ss. 95, 109; subject to a contrary 
192 C. A. intention s. 92. 
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SUBJECT TO INTENTION. 


not expressed, it was not intended, and Maclean, C. J., 
held in Brij Coomaree v. Salamander? that “if you find 
in a contract certain terms from which when they exist 
the legislature says certain consequences shall ensue, these 
consequences must ensue.” The learned Judge construed 
section 79 to lay down a fixed rule which the parties 
could not by their agreement vary. Markby, J., however 
in the Appeal Court in dealing with a question of the 
passing of property, said, " I think this is not a question 
to be decided simply upon the construction of the 
provisions of the Contract Act, but upon the intention of 
the parties upon which all questions of this kind ultimately 
depend."? "This case was not cited before Maclean, C. J., 
in Brij Coomaree's case! and it is to be noted that his 
observations were really obiter, and conflict with the 
full bench ruling that the parties can make their own 
bargain.? l 

If Maclean, C. J.’s view is correct the result is that a 
very serious limitation has been placed upon the freedom 
of contracts, and that too in relation to commercial 
contracts which in every other system of Jurisprudence 
are of all contracts the most free. And this restriction 
of contractual rights involves a wholesale alteration of the 
law in force at the time of the passing of the Act. 
Certain sections are however obviously subject to a contrary 
intention although not expressly so limited. Section 
91 cannot be read according to the strict meaning 
of the words “delivery to a wharfinger or carrier bas? 

1 (1905), 32 C. 816, 823. The 2 Buchanan v. Avdall, (1875) 


rest of the Court avoided the 15 B. L. R. 276 p. 289 C. A. 


point, and it is generally conce- 3 Moll Schulle v. Luchmi 
ded that the ruling is unsound ; 


in Juggernath  Agarwallah v. 
Smith, (1900) 34 C. 173 the C. J. 
seems to have adopted a broader 
view; and see his judgment in 
Moll Schulle v. Luchmi Chund 
(1898) 25 C. 505. 


e b , slo 


Chund, (1898) 25 C. 505, when the 
same Judge delivered the unani- 
mous judgment of the Court as 
stated. 

* Cf. the S. of G. Acts. 82, 
where “ prima facie " is added. 
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the same effect as delivery to the buyer" ; in the first 
place the sections on stoppage in transit show that the 
legislature did not mean to lay down any such uni- 
versal rule. Then again it cannot be that delivery 
to a carrier under a bill of lading in the seller’s name, 
has the same effect as delivery to the buyer.? The section 
is doubtless badly expressed, but it obviously means 
“ unconditional delivery,” and the rule therein laid down 
is subject to the unpaid seller’s rights. Such delivery has 
the effect stated prima facie ? but without that qualification 
the section is misleading. 

It would seem that serious commercial inconvenience 
would arise from a narrow interpretation of the Act. And 
moreover, a result which could not have been intended 
by the legislature. It seems clear that the sections where 
an express provision that the intention of the parties is to 
prevail is omitted, must be construed as subject to an im- 
plied proviso to that effect. 

Undoubtedly at Common Law and according to the 
Indian Law previous to the Act, the parties were at liberty 
to make their own contract? Moreover the meaning of 
the code is not clearly against this view. The illustration 
to section 79, seems to imply a recognition of the Common 
Law that had the price of the ship been payable by in- 
stalments according to the stage at which the construction 
had arrived, the property would have passed : or in other 
words that the parties might by their agreement vary the 
incidents which section 79 says, if literally construed, must 
ensue. 

A Calcutta bench seems to have taken this view of the 
Act. Where specific bales were the subject of a sale 
by numbers, delivery and payment being postponed, but 
the contract added "or any part thereof that may be in 


1 See Juggernath Agerwallah where “ prima facie” is added. 
v. Smith, (1906) 33 C. 547, 3 See per Maclean, C.J.,in Moll 
84 C. 178. Schutte v. Luchmi Chund, (1898) 

3 Cf. the S. of G. Act s. 32, 25 C. 595 F. B. 
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a merchantable condition," the Court considered this a 
sale of goods or any part of them that was merchantable, 
and that therefore the purchaser must have an opportunity 
ofinspection. The case they held did not fall within 
section 78 and the property had not passed.! 

In one case? it was argued before the Privy Council 
that as in some sections of the Succession Act, the 
proviso “subject to a contrary intention " appeared, it 
might be implied where it was not expressed. Their 
Lordships said, ** where the qualification is not expressed 
there is surely no reason for implying it", but were 
careful to add that to imply such a proviso would make 
the particular section 111 almost nugatory. This seems 
to indicate that such a mode of construction is not 
impossible.’ 

Another point which must be observed is that this 
chapter is an instance of almost unexampled inelegance 
of draftsmanship.* The sections are apparently an ill- 
assorted selection from several drafts, and seem little 
entitled to be regarded with the respect due to the 
average code*: moreover this chapter only lays down 
the rules peculiar to sales of goods, and does not purport 
to vary the ordinary rules previously enacted. 

It would seem then that the opinion expressed by 
Maclean, C. J., is not sound, and that the legislature had 
no intention to alter the law in this respect, and 
however badly the chapter on the sale of goods is 
expressed, it cannot be taken in the absence of clear and 
unambiguous words, to have restricted the right of free 


1 Mitchell v. Buldeo Dass, proviso, is so impliedly, bears 


(1888)15 C. 1. out this view. 
2 Norendra Nath Sircar v. l . 
Kamal, (1894) 28 C. 563. t As Mr. Whitley Stokes said, 


3 The comment of Benjamin there was no proper revision of 
5th Ed. p.398 on section 19 (8) the code, and many sections are 
S. of G. Act that the rule therein incomplete and inaccurately wor- 
although not made subject tothe ded; Anglo-Indian Codes Vol. I. 
intention of the parties by express — 534. 





105 


§ 96. 


Such a 
proviso to 
be implied. 


Act badly 
drafted. 


Conclusion. 


106 


§ 96. 


§ 97. 
The Act not 
exhaustive. 


e 


NOT EXHAUSTIVE. 


contract, and it is generally conceded that the intention 
of the parties is the important point. ! 

It may be added that such a construction as suggested 
by Maclean, C. J., would have the effect of abrogating 
many of the previous sections ? of the Act as far as this 
particular class of contract is concerned, although the 
Code purports and was intended to lay down provisions 
applicable to all contracts, and then to deal with the 
peculiarities of special classes of contracts. 

It is clear from the preamble to the Act itself that 
it does not purport to be exhaustive, but only to define 
and amend certain parts of the law relating to contracts. 
It was held by the Bombay Appeal Court that "the mere 
absence from the Act of a specific provision giving the 
remedy of a suit to recover the price of goods sold but 
not accepted, cannot be construed as a distinct legisla- 
tive withdrawal of that remedy. There is no reason 
to suppose the Contract Act is the repository, still less 
that it is the sole repository of the principles applicable 
to such a suit, for the Act does not purport to do more than 
define and amend certain parts of the law relating to 
contracts? Further room for this opinion is made by the 
decision of the P. C. in Irrawaddy Flotilla Co. v. Bhag- 
wandas, * where their Lordships say that the Act of 1872 
does not profess to be a complete code dealing with the 
law relating to contracts. There is nothing to show 
that the legislature intended to deal exhaustively with any 
particular chapter or subdivision ofthe law relating to 
contracts.” 3 The learned Judge went on to point out that 
the Act does not provide for a suit for the price of goods 
sold and delivered, which reduces the argument that it is 


1 See per Markby, J., Buchanan Bom. L. R. 385, overruling 10 
v. Avdall, (1875) 15 B. L. R. p. Bom, L. R. 1118 the question 


289 C. A. being if a suit lay for the price 
of goods sold where the buyer 
? €. g. sec. 7, 51-55. refused to accept delivery. 


3 P, R. and Co. v. Bhagwandas, * (1891), 18 I. A. 121, 18 C. 
(1909) 34 B. 192 C. A; (1909) 11 620. 
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exhaustive to an absurdity.! A decision to the same effect 
was given by a Calcutta Full Bench in Moll Schutte v. 
Luchmi Chand, with reference to section 107, the Court 
holding that the section did not enumerate the only cir- 
cumstances in which the right of resale arose, but that 
an agreement giving such a right was valid whether the 
property in the goods had passed or not. 

Where the Code does not apply and there is no legis- 
lative provision for a particular case, the law governing 
the sale of goods is as it pointed out above? the pre- 
vious law, that is the Common Law in Presidency towns, 
and equity and justice in the Mofussil.* In some cases the 
Legislature it seems left technical terms to be construed 
with reference to the decisions in force when the Act 
was passed.’ 

English authorities in India are very much in the same 
position as decisions are in England which were given 
previous to the Sale of Goods Act. Such previous deci- 
sions in England are of no importance or effect where 
they conflict with the Act, but where the provisions of the 
Act are of doubtful import, or where the language has 
acquired a technical meaning, or where the particular 
matter has not been provided for by the Act, they are 
still of importance as authorities, as being part of the 
Common Law; but the Indian Courts do not consider 
themselves bound to follow English rulings.’ 


1 P. R. and Co. v. Bhagwandas, 
(1909) 84 B. 192 C. A; (1909) 11 
Bom. L. R. 885, overruling 10 
Bom. L. R. 1113 the question 
being if a suit lay for the price 
of goods sold where the buyer 
refused to accept delivery. 


2 (1898) 25C. 505 F. B. 
see fer Markby, J., on Sooltan 
Chand v. Schiller, (1878) 4 C. 
252, as to instalment contracts ; 
Lilladhar v. Wreford, (1892) 17 
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B. 62,as to effect of part períor- 
mance. 

3 See § 3. 

* Ganges Manufacturing Co. 
v. Sourugmull, (1880) 5 C. 669. 

5G. I. P. v. Hanmandas, 
(1889) 14 B. 57. 

6 Robinson v. Canadian Pacific 
Railway Co., (1802) A. C. p. 487; 
and see s. 61 (2)of the S. of G. 
Act. 

7 Murtunjoy v. Cochrane, (1865) 
AW R.1P,C. 
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§ 100. 
English 
Common 
Law. 


§ 101. 
Iilastra- 
tions. 


§ 102. 
Marginal 
Notes. 


COMMON LAW. 


The Contract Act is founded on the Common 
Law of England, and the English cases prior to the Sale 
of Goods Act, are decisions based on the Common 
Law which in the legal view is one preexisting whole, 
a decision being a declaration of that Common Law, and 
not an addition to (LL and in this way decisions subsequent 
to the Contract Act may be regarded as authorities in 
India. 


It is a mistake to look at illustrations to the Indian Acts 
more than to the words of the Act itself,? and Stuart, 
C. J.’ held that illustrations form no part of an Act. 

Further marginal notes to sections of an Indian Act 
cannot be referred to for the purpose of construing the 
Act.* 


1 As to American decisions Chand v. Schiller, (1878) 4 C. 


see Re Missouri S.S. Co., (1889) 
42 Ch. D. p. 380, 331; and 14 C. 
W. N. notes. 


3 Omed Ali v. Nidhu, 22 W.R. 


867. 
3 Nanak Ram v. Mekin, (1877) 
1 A. p. 496; but see Sooitan 


258. Re Gopessur Dutt, (1911) 
16 C. W. N. p. 270. 

t Thakurain v. Rai Jugapal, 
(1904) 31, 1. A. p. 142 ; Punardeo 
v. Ram Sarap, (1898) 25 C. 898, 
but see Cahn v. Pockett, (1899) 1 
Q. B. 654. 


CHAPTER VI. 
The Incidents of Contracts of Sale. 


Keeping the foregoing rules of construction in mind, 
the next point is to consider the general features of the 
chapter on the sale of goods. 

The special characteristics of a contract forthe sale of 
goods are that the property in the goods can pass without 
delivery, and the seller has certain rights that is a lien for 
the unpaid price in certain cases and this right is greater 
than a mere lien. There is also the right to stop goods in 
transit, which is derived from the law merchant. 

There are no formalities? required for the formation of 
a contract of sale, which in India can be made by parol,? 
and the only restrictions as to proof are the ordinary rules 
of evidence requiring the best evidence to be given, that 
is, if the contract has been reduced to writing, section 91 
of the Evidence Act provides that such writing is, subject 
to the exceptions therein contained, the only evidence of 
the contract.? 

But if the writing does not represent the real contract 
it can be disregarded, and where bought and sold notes 
were falsified, the Privy Council held that they were not 
the contract and the real agreement could be proved 
aliunde by other and antecedent materials. Section 92 
ofthe Evidence Act does not apply to such a case. Their 
Lordships* held the contract could be proved by telegrams 
and the deficiencies of the telegrams supplied by the 
broker’s evidence : and that there was no necessity to 
rectify the notes ; the suit should be on the original 


contract.° 
1 Save in the exceptional cases ` * Durga Prosad Sureka v. Bhajan 
noted in § 119. Lal Lohia, (1904) 31 C. 614, 81, 1 
2 Durga Prosad Sureka v. Bha- A 122; and see § 61. 
jan Lal, (1904) 81, 1 A. 122. 5 But this case turned on 


3 See Maung Shwe Oh v. Maung their Lordships’ view of bought 
Tun Gyaw, (1904)31, 1 A. p.194. and sold notes. 


e 4 


C30 gle 


§ 103. 
Special 
features 
attaching 
to the sale 
of goods. 


§ 104. 
Formation 
of the Con- 
tract. 


110 NOVATION—REMISSION. 


§ 105. Under section 62 if the parties to a contract agree to 
Novation. substitute a new contract for it, or to rescind or to alter 
it, the original contract need not be performed.! 

But the section has been held not to apply to cases 
where an agreement to substitute a new contract for the 
original one is made after breech ot the original contract. 
If in such a case the new agreement is not performed, the 
liability under the original contract remains.* 

It has been held that there must be consideration to 


support novation.’ 


And it seems that the new contract must be complete ; 


and although itis the other party's fault that it is not, he 
can still enforce the original contract.‘ 

Even if a bailee attorns to a buyer and such attornment 

discharges him as regards the seller, it does not without a 

- contract amounting to novation release the seller from his 

liability to supply the goods to the buyer in the bailee's 


default.’ 


The substitution of a new contract for the original re- 
quires the same formalities as the original, that is, mutual 
consent, and can be proved by parol subject of course to 
section 92 of the Evidence Act.® 

§ 106. Under section 63 every promisee may dispense with a 
DEES remit wholly or in part, the performance of the promise 
made to him or may extend the time for such performance 

or may accept instead of it any satisfaction which he 

thinks fit. It has been held that there is no need for 


1 For the definition of nova- 
tion see Scarf v. Jardine, (1882: 
7 App. Cas. 345, 351 (H. of L.); 
Commercial Bank of Tasmania v. 
Jones, (1898) A. C. 318. 

2 Roushan Bibie v. Hurray 
Kristo Nath, (1882) 8 C. 926; 
Manohur Koyal v. Thakur Dass, 
(1888) 15 C. 819. 

3 Trimbak v. Bhagwandas, 
(1898) 23 B. 348. 

t Subba Rau v. Devur Shetti, 
(1894) 18 M, 126. 
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5 J. C. Shaw v. Bill, (1884) 8 
M. 38, for such a contract see 
Salter v. Williams, (1341) 10 L.J. 
C. P. 145 ; c.f. Smith v. Chance, 
(1819) 2 B. & 4.763. 


5 Malkarjun v. S. M. Ry. C». 
(1902) 27 B. 126 ; 4 Bom. L. R. 
890, Darnley v. London C. & D. 
R. L. R. 2 H. L. p. 60; as to 
what amounts to novation, see 
Lala Banshidhur v. The Govern- 
ment of Bengal, (1872) 9 B. L. R. 
364 P. C. 


REMISSION. 


consideration! under this section, and waiver may be 
evinced by any conduct inconsistent with the continuance 
of the right waived.? But there must be satisfaction as well 
as accord, otherwise the parties are relegated to their 
original rights.? 

This section it seems only affords a defence against an 
alleged breach of the contract and does not affect the 
validity of the original contract. 

Under the English law it is competent for both the parties 
to an executory contract by mutual agreement without any 
satisfaction to discharge the obligation of the contract ; 
the reciprocal discharges are sufficient consideration. 
But if the contract is executed it cannot be discharged 
except by a new contract.‘ Pollock accordingly doubts 
whether a remission is binding without consideration. 

Where there is an agreement for postponement of the 
time for delivery or payment, it has been held that it, 
although gratuitous, can be enforced.» It has been 
suggested that if the request to postpone comes from the 
promisor the agreement to do so would come under section 
62 as being an alteration of the contract, and would there- 
fore require consideration, for it has been held that under 
section 135 a mere voluntary promise to give time does 
not discharge a surety,’ but that section only discharges 
a surety in case of a contract to give time.’ It seems clear 
from the wording of section 63 that such a case comes 
within its provisions and section 62 does not apply to this 
particular point. 


1 Naoroji v. Kazi Sidick, 20 B. 


088 ; Abraham v. The Lodge Good 
Will, (1910) 20 M.L.J. 383 ; Abaji 
Sitaram v. Trimbak, (1908) 28 B. 
66; Davis v. Cundasamt, (1896) 
19 M. 898; Guddalur Ruthna v. 
K. Arumuga, 7 M. H. C. 189 ; 
Goseli v. Varigonda, 27 M. 868. 

2 Shyama v. Heras, 26 Cal. 160. 

3 Manohur Koyal v, Thakur 
Dass, (1888) 15 C. 319. 

* Leake 564. 
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5 Davis v. Cundasami, (1898) 
19 M. 898, doubted by Pollock, 
Contract Act, 2nd Ed. 276. 


$ Cunningham and Shepperd, 
10th Ed. 224, citing Trimbak v. 
Bhagwandas, (1898) 28 B. 318, 
which however had nothing to 
do with a contract, but the rights 
of a mortgagee to sell. 

7T Damodar v. Muhammed, 
(1900) 22 A. 351. 


5 See § 187. 
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REMISSION, 


If the request comes from the promisee, it has been 
suggested that the case is not so clear! and that there is 
no agreement to alter the contract and neither section 62 
nor section 92 of the Evidence Act apply.? 

But it seems that the decisions that an agreement to 
extend time under section 63 requires no consideration 
are unsound, for under section 10 an agreement to amount 
to a contract requires consideration, and under the 
definition in section 2 to be enforceable an agreement 
must amount to a contract. 

Under section 63 of the Contract Act there can be 
dispensation or remission only by means of a promise. 
There must be a proposal of the dispensation or remission 
which is accepted.? 

But it is open to the defendant to show in a suit on an 
executory contract that it is not binding on him in as 
much as it is not binding on the plaintiff.* 


The rule in this country as to the assignability of an 
executory contract for the purchase and the sale of goods 
is that the benefit of such a contract can be assigned, 
understanding by benefht the beneficial interest under 
the contract and the right to enforce it. This rule is 
subject to certain qualifications, v/iz. (1) that the benefit 
is not coupled with a liability and (2) that the nature of 
the contract has not been affected by personal considera- 
tions, and that no greater liability is thereby cast on the 
promisor.® 


1 Cunningham and Shepperd, 
10th Ed. 224, citing Trimbak v. 
Bhagwandas, (1898) 28 B. 348, 
which however had nothing to 
do with a contract, but the rights 
of a mortgagee to sell. 


2 Ibid., citing Hickman v. 
Haynes, L. R. 10 C. P. 598; see 
however Shyama v. Heras, 26 C. 
160. 


3 Abaji v. Trimb'k, (1908) 28 
B. 65; doubted by Pollock Con- 
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tract Act, 2nd Ed. 278, on the 
ground that it is unnecessary to 
import any such conditions into 
the section. 


4 Ahmedabad v. 
(1003) 27 B. 618. 


5 Jaffer Meher v. Budge Budge 
Jute Mills, (1904) 10 C. W. N. 
755, 33 C. 702 affirmed 34 C. 289. 


€ Dawson v. G. N. Ry., (1905) 
1 K. B. 260, 272. 


Sulemanji, 


ASSIGNMENT. 


But the burden of a contract may be assigned with the 
consent of the contractee! and the same rule applies in 
the case of contracts involving personal considerations.’ 
Such agreements would amount to novation under section 
62. Acontract for future delivery of goods can be assigned 
as being an actionable claim under the Transfer of 
Property Act, section 130.3 


Where personal considerations are involved section 40 ap- 
plies. In one case where a carriage was hired from Sharpe 
trading in his own name, but in fact having a partner, it 
was held that on Sharpe’s retirement the contract ended.* 
But this was held to be an extreme application of the 
principle? which ought to be applied only where the 
contract really and substantially has relation to the personal 
conduct of the contracting party.6 In an ordinary contract 
for delivery of goods payment for them and the like may 
of course be performed by deputy.’ There is clearly no 
personal element in the payment of the price.5 It has yet 
to be decided in India whether the right of a seller to call 
for payment of the price of goods on delivery is an action- 


able claim and as such assignable. 


1 Tod v. Lakhmidas, (1892) 16 
B. 441 ; Harish Chandra v. Chand- 
pore Co. 30 C. 961; Tolhurst v. 
Associated Cement Manufacturers, 
(1902) 2 K. B 660,(1903) C. A. 414. 

2 Toomey v. Rama Sahi, (1890) 
17 Cal. 115, 121; Namasivaya 
Gurukkal v, Kadir Ammal, (1894) 
17 M. 168. 

3 Jafer Meher Ali v. Budge 
Budge Jute Mills, (1904) 34 C. 289 
C. A. ; Hunsraj v. Nathoo, (1907) 
9 Bom. L. R. 838, the earlier case 
tothe contrary was decided before 
the T. P. Act applied to Bombay ; 
see Specific Relief Act s. 21 6. 

4 Robson v. Drummond, (1881) 
2 B. & Ad. 303, 80 R.R. 569, 572. 





But the observations 


5 British Waggon Co. v. Lea, 
(1880) 5 Q. B. D. 149. 


€ Phillips v. Alhambra Palace 


Co., (1901) 1 K.B. 59 ; Jaeger v. 


Walker, (1897) 77 L.T., 180 C.A. ; 
Grifhth v. Tower Publishing Co: 
(1897) 1 Ch. 21 (author and 
publisher) cf. Lucas v. Moncrieff, 
(1905) 21 T.L.R. 683, 


7 Tod v. Lakhmidas, (1892) 16 
B. 441, 451. 


8 Tolhurst v. Associated Port- 
laud | Cement Manufacturers, 
(1902) 2 K.B. 660, but see Kemp 
v. Bearselman, (1906) 2 K.B. 606, 
approved in Krishna Jute Mills v. 
J. Innes, 21 M.L. J. p. 189. 
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ACCEPTED TENDERS. 


in Jaffer Meher Ali v. Budge Budge Jute Mills Co. cover 
such a case.? 

It has been held that a contract cannot be assigned 
where the other party has a set off against the assignor.? 
There is no section in the Contract Act dealing with 
assignability generally. Section 40 only covers cases 
involving a personal element. 

It seems clear that the burden of the contract cannot be 
assigned, and certainly it cannot be if the object is fraud,* 
and in any case not amounting to novation the assignor 
remains liable to the original contractor, although under 
section 130° of the Transfer of Property Act the assignee 
can sue in his own name. 

It is convenient to notice here the case of accepted 
tenders. Where a firm has called for tenders for such 
goods as they may order at a fixed price for a certain 
period, the position of a party where tender is accepted is 
not clear. 

Apparently in England there is no obligation on the 
party who has accepted a tender to give any orders. 
Though it was said in one case that there was an implied 
obligation not to order goods of that kind elsewhere 
during the term.’ But there R. v. Deiiers? was not cited, 
and the case is doubted by Pollock.* 


! Sufra. 

2 In England it can, Brice v. 
Bannister, 3 Q.B.D. 569, so can 
moneys payable under a personil 
contract, even if only assigned as 
a security, Russell v. Austin, 
(1909) 25 T.L.R. 414. 

3 Boulton v. Jones, (1857) 27 
L.J. Ex. 1117. 

t Todd v. Lakmidas, (1892) 16 
B. 441. 

5 See Hunsraj v. Nalhoo, (1907) 
9 Bom. L R, 838 C.A., andas to 

he necessity for writing. T.P. 
Act 130, and of notice, s. 181, and 
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as to the exception in favour of 
negotiable instruments and mer- 
cantile documents of title, s. 137, 
and Sowcur Lodd vw. Lepati Mun- 


cffa. 81 M. 534. 


ê Burton v. GA Rn Co., (1854) 
9 Ex. 507; R. v. Demers, (1900) 
A. C. 108 P.C. 

7 Gloucester Municipal Elec- 
fion Petition, (1901) 1 K. B. 
683, so held in America, Aing- 
Keystone v. San Francisco., 
(1905) 82 P. 849. 

8 Pollock’s Indian Contract Act, 
2nd Ed. 36. 


ACCEPTED TENDERS. 


Unless there is an obligation under the contract on the 
buyer to give no orders elsewhere there can be no 
contract.! 
bound to execute orders.? 

After an order is given under the terms of the accepted 
tender, a contract is made? the tender being until then 
it seems only a continuing offer.’ 

Until an order is given, it seemsthe seller can withdraw 
his tender.* It has not been decided ın England whether 
after an order has been given and carried out, the contrac- 
tor can then withdraw his tender 5 In India it has been 
held that he can, except as to orders actually given before 
revocation of his continuing offer. Benjamin? suggests 
that the question turns on whether the contract is severable 
or not ; and considers such cases analogus to cóntinuing 
guarantees.’ 

But it is difficult to understand how such a contract 
can be entire.® He further suggests that an order given 
by the buyer is an acceptance of and consideration for the 
entire contract if it is entire." But unless the buyer is 
bound to order all the goods he requires from the con- 
tractor, how can the seller be bound to accept any 
order? There must be mutuality of obligations.) 


If there is such an obligation, the seller is - 


1 Head v. Diggon, (1828) 3 Man, 
& Ry. 97. 


2 Pollock's Indian Contract Act, 
2nd Ed. 36. 


3 G.N. Ry. v. Witham, (1873) 
L.R. 9 C.P. 16; Newbridge v. 
Evans, (1902) 18 T.L.R. 396, 


* Benj. 5th 69. The Bengal 
Coal Co. v. Homee Wadia, (1899) 
24 B. 97 C.A.; Kundan Lal v. 
Sec. of Stale, (1904) Punj. Rec. 
No. 72: but see Islingtun Union 
v. Brentnall, 71 J.P. 407, where 
Grantham, J., held that a tender 
once it had been accepted could 
not be withdrawn, on the ground 
that otherwise the seller could 
supply or not as the market fell 


OOG 


i 


e 





or rose and the agreement would 
mean nothing. 


3 The point was left open in 
G. N. Ry. v. Witham. 

ê The Bengal Coal Co. v. Homee 
Wadia, (1899) 24 B. 97 C.A. 

7 Sth Ed. 70. 

8 See Contract Act s.s. 129, 130. 

9? See Chicago v. Dane, (1870) 
48 N.Y. 240. 

10 6th Ed. addenda to p. 70, 
citing Cooper v. Lansing, (1892) 
84 Amer. St. R. 341, which is in 
conflict with Chicago v. Dane, 
(1870) 43 N Y. 240. 

13 See Alimedabad v. Salemanji, 
(1903) 27 B. 618, though of course 
any consideration is sufficient. 
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The American cases cited by Benjamin to support his 
views are of dubious authority, for according to an 
American author of note an accepted ofter to supply all 
such goods as shall be needed or consumed on the accep- 
tor’s business during a limited time is binding; but an 
accepted offer to sell or deliver articles at specified prices 
during a limited time in such quantities as the acceptor 
may want in his business without indicating the quantity 
is void for want of consideration and mutuality.! Neither 
of the cases cited by Benjamin are considered in the above 
passage though cited elsewhere on other points. This 
greatly detracts from their authority.* 

The method of construing such accepted tenders as 
continuing offers or, as the English cases put it, offers, 
is open to the objection that it renders the whole trans- 
action abortive. The intent of the buyer is to obtain 
the goods he requires at a fixed price: the object of 
the seller is to secure the custom of the buyer. If it is 
open to the seller to revoke the offer whenever the 
market rises above his price, and to the buyer to pur- 
chase elsewhere when the market falls bellow the fixed 
rate, why this farce of calling for tenders ? As the weight 
of authority is against implying an obligation on the buyer 
to purchase at the fixed rate all the goods he requires from 
the contractor whose tender he accepts (though every 
ruling as to implying terms would support such implica- 
tion) ? it is for the commercial community to frame their 
agreements according to their intent and to leave nothing 
to implication, 

A clause that the buyer shall not purchase elsewhere 
during the time fixed will be enforced by injunc- 

1 Parsons Law of Contract, 424. 

(1906) 9th Ed. Vol. 1. 562, citing ? See remarks on Barrow v. 
Wells v. Alexandre, 130 N.Y. 642; Myers in Crozier v. Auerback, 
Cold Blast v. Kansas, 3414 Fed. 77; (1908) 2 K.B.101 C. A. 


Minnesota v. Whitebreast, 160 Ill. 3 See § 62. 
85 ; Missouri v. Bayley ; 60 Kan. 


STAMPS. 


tion.1 Where under such a clause a seller alleging that he 
had since discovered that the buyers, a railway company, 
had prior to the end of the contract period ordered quan- 
tities far in excess of their current requirements, sued for 
the difference between the market rate and the contract 
rate of the excess so ordered and supplied, it was said 
that the company could not have ofdered the goods for 
works to be commenced after the contract period, and 
held that it was entitled to order all goods required for 
works authorised at the date of the agreement? The 
agreement? contained a clause that on the sellers failing 
to supply goods ordered the buyer might buy against 
him and charge him with the difference. It seems that 
until an order was given and not executed such a clause 
would not be operative, for there is no consideration 
therefore.? 

On a reference from the Board of Revenue in Madras 
a full bench held that an agreement for or relating to the 
sale of goods does not require to be stamped ; see Stamp 
Act, Sch. 1, 5(a).* Nor does such an agreement require a 
stamp although it contains provisions as to warehousing, 
insurance previous to delivery, and arbitration clauses. 
But this does not apply to bought and sold notes, see 
Ralli v. Caramalli$ where bought and sold notes with 
uncancelled stamps were rejected : clause 5 (a) was held 
not to exempt such documents because of clause 43. 


Certain agreements for sale are void. An agreement by 
way of wager is void. Under section 30 the Privy Council 


1 Catt v. Tourle, (1869) 4 Ch. 3 Cf. Simmons v. Millar, (1899) 
Ap. 654; Clegg v. Hands, (1890) — 16 T. L. R. 100. 
44 Ch. D. 508; Kimberley v. 4 Reference from Board of 
DeBeers, (1897) A. C. 515, but Revenue, (1886) 10 M. 27 F. B. 
is not a condition, precedent, 5 Kyd v. Mahomed, (1991) 15 
Eastern Counties Ry. v. Philipson, M. 150. 
(1855) 16 C. B. 6 (1890) 14 B. 102. 

3 Whitehouse v. Liverpool Gas T Contract Act, s. 30. 
Co., (1848) 17 L. J. C. P. 237. 
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held that the Indian and English law are substantially the 
same. The test they laid down was that if the circum- 
stances are such as to warrant the legal inference that 
the parties never intended any actual transfer of goods at 
all, but to pay differences, that is not a commercial trans- 
action, but a wager on the rise and fall of the market. 
Agreements are not wagering unless it be the intention of 
both the contracting parties at the time of entering 
into the agreements under no circumstances to call for or 
to give delivery. There must be a common intention 
to bet.? Batchelor, J.. went so far as to say that the Court 
should be astute to discover what was the common inten- 
tion and must probe among the surrounding circum- 
stances. * A party pleading that a transaction evidenced 
by documents is by way of wager and not a genuine com- 
mercial contract, is entitled under section 92, proviso 1, of 
the Evidence Act, to give parol evidence to substantiate 
such defence.? ! 

Where it is possible to sever the legal from the illegal 
part of the contract, whether the illegality be created by 
statute or by common law, it is open to reject the bad 
and retain the good. But not if by so doing the Court 
must make a new agreement for the parties.’ 

There may be a sale by estoppel. In a Calcutta case the 
view was taken that if one party finally elects to treat a 
transaction as a completed sale by which the property 


1 Kong Yee Lone v. Lowjee 5 Bent Madhab Dass v. Sada- 


Nangee, 5 C. W.N. 714 P. C. ; see 
Rourke v. Sort, (1850) 25 L.J.Q.B. 
198 (alternative price as a 
wager); Forget v. Ostigny, (1895) 
A. C. p. 323 (speculative con- 
tracts in future). 

? Ajudhea Prosad v. Lalman, 
(1902) 25 A. 38; Tod v. Lakimi- 
das, 16 B. 441. 

3 Sassoon v. Tokersey, (1904) 28 
B. 616 A.C. per Jenkins, C. J. 

4 Motilal v. Govindram, (1905) 
80 B. 83. 





sook, (1905) 9 C. W. N. 805 F. B; 
see Kong Yee Lone v., Lowjee 
Nangec, (1901) 28, 1 A. 239. 


^ Contract Act, ss. 23, 57, 58; 
Mehir Ally v. Sakerkhanoobar, 
(1905), 7 Bom. L.R. p. 606 o.c.; 
see Bombay Ice Co. v. Fraser, 
(1903) 6 Bom. L. R. 28 0.c.; see 
Re Gieve, (1899) 1 Q.B. 794 C. 
A., see too Lecture on Construc- 
tion. 


T Kristodhone Ghose v. Brojo 
Govindo Roy, (1897) 24 C. 895. 


SPECIFIC PERFORMANCE. 


passed, he cannot afterwards say otherwise. But the 
ground for this seems to have the rules of pleading. 

The equitable remedy of specific performance? will not 
as arule be given in casesof sale of goods unless the 
chattel is of a peculiar character having a pretium affec- 
lionis, such as a statue, a picture, a Pusey horn or an old 
silver tobacco box. In such cases the Court will compel 
the vendor to deliver to the purchaser the very identical 
thing agreed to be sold, unless the price is wholly inade- 
quate and the purchaser has taken some unfair advantage 
of an ignorant vendor.’ In England where the defen- 
dants sold timber and agreed to allow the plaintiffs to 
cut and remove it, it was held that though the Court might 
be unable to compel the plaintiffs to cut the timber, if 
they refused to do so, it had jurisdiction to give them 
relief by way of specific performance on the defendants 
refusing to carry out the contract and an injunction went 
to restrain the defendants from preventing the plaintiffs 
from cutting.* 

The well-known rule at Common Law, that the buyer or 
seller can recover money paid where the consideration for 
the payment of it has failed ? seems to be covered by sec- 
tion 65 of the Contract Act : illustration (d) to that section 
is an instance of such failure. But in any case section 
75is sufficient. Section 65 does not depend on the possi- 
bility of apportionment.* But it has been held that neither 
section 64 nor 65 applies where by reason of a breach of 
warranty (semble condition) by one party, the other 
party is discharged from the performance of his part, 
but only where the contract is discovered to be or 


1 Buchanan v. Avdall, (1875) 15 5 Cf. Sale of Goods Act, s. 54. 
B.L.R. 276, 290 A.C. Sce D) " Ahmedbhai 
; ee Diiuramsey v. Ahmedbhai, 
* See under remedies of buyer. (1898) 23 B. 15; but Pollock doubts 
3 Falche v. Gray, (1859) 29 L.J. whether s. 65 applies to voidable 
Ch. 28. contracts, and thinks s. 75 does : 
* James Jones & Sous v. Ear! Contracts Act, 2nd Ed., 281. 


of Tankerville, (1909) 2 Ch. 440. 
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FAILURE OF CONSIDERATION, 


becomes void in law for any of the reasons specified 
in the Act) 

The English cases coming under this head are all good 
law in India. Where the buyer is deprived of goods 
owing to the defective title of the seller, he can recover 
the price paid;? sections 109 and 65 or 75 apply; 
so too where money is paid for forged scrip,? bills, 
or notes‘ or for shares which are never issued or for an 
article which the buyer rightly rejects as not being as de- 
scribed in the contract $ the price can be recovered. 
But the rule does not apply if the buyer gets what he 
intended to buy though worthless." 

If specific goods perish after the contract and before 
delivery, if the destruction was by the fault of the buyer 
he must pay for them: if by the fault of the seller the 
buyer can recover the price paid,® whether due at the time 
of destruction or not. Where neither party is responsi- 
ble for the destruction if the property has passed, the 
risk is with the buyer and he cannot recover the price; ® 
if the property has not passed, the English rule is that 
if the price has been paid, being due betore delivery, the 
seller being excused from performance, the buyer cannot 
recover it." But in India it seems that the contract to 


1 Oriental Co, v. Narasimha, 
(1901) 25 M. p. 214. 


2 Eichholz v. Bannister, (1864) 
34 L.J. C. P. 105. 


3 Westropp v. Solomon, (1849) 8 
C.B. 346. 


* Jones v. Ryde, (1814) 5 Taunt. 
488; Gurney v. Womer:ley, (1854) 
24 L.J Q.B. 46; Woodland v. 
Fear, (1857) 26L.J. Q.B. 202. 


56 Kempson v. Saunders, (1826) 
4 Bing. 5; Walstab v. Sfottiswoode, 
(1846) 15 M. & W. bul. 


8$ Burchtield v. Moore, (1854) 
23 L. J. Q. B. 261; Gompertz v. 
Barllcit, (1853) 28 LI Q.B. 65 
(unstamped security) ; Young v. 
Cole,(1837)3 Bing. N.C.724 : Meyer 


v. Richards, (1895) 163 U. S. 885 
(bond unlawfully issued) ; but see 
Sada Kavaur v. Tadepally, (1907) 
80 M. 289 and note thereon in 
para. 522. 

7 Lamerl v. Heath, (1846) 15 
M. & W. 487; Lawes v. Purser, 
(1856) 26 L.J. Q.B. 25; Begbie v. 
Phosphate Sewage Co., (1875) 1 
Q.B.D. 679. 

8 Benj. 6th Ed. 430. 

9 Sce § 86. 

10 Benj. 5th Ed. 480. 143; S. of G. 
Act s. 7; Civil Service Co-op. Society 
v. Gen, St. Nav. Co., (1903) 2 K.B. 
766 C.A; Chandler v. Webster, 
(1904) 1 K.B. 493 C.A. subject to 
any special agreement: Elliott v. 
Crutchley, (1906) A.C. 7. 


RIGHT TO PART PERFORMANCE, 


deliver becomes void in such a case under section 56 and 
that under section 65 the seller is bound to restore any 
benefit received under the contract! : doubtless benefit 
under the section means actual benefit after allowing for 
anything reasonably done in performance of the contract, 
whether the other party benefits thereby? or not. 

The buyer may recover moneys paid under essential 
mistake ? as for goods no lorger in existence‘ at the time 
of the contract? But if the failure of consideration is due 
to the buyer's fault he cannot recover the price If the 
buyer rightly rescinds the contract he can recover the 
price paid, under section 75. 

If a substantial portion of the thing sold be non-exis- 
tent it is said? that the buyer has his option to rescin 
the sale or to take the remainder with a reasonable abate- 
ment of the price, but that it is doubtful if he has any 
right to abate the price unless such abatement is easily 
ascertainable.’ But it seems in India ? that the contract 
would be void under section 56 and on general principles, 
as the seller could not compel the buyer to take less, the 
buyer cannot insist on having it!? unlessthere is a term to 
that eftect.! 


2 In Pollock on Contract Act, 
2nd Ed. p, 284, s. 65, is said to be 
limited to cases within s. 56 sed 
quare. 

4 See § 70. 


3 See for principle Huddersfield 
Bank v. Lister, (1895) 2 Ch. p.281, 


t l.e. commercially speaking 
Asfar v. Blundcil, (1896) 1 Q. B. 
123 (contaminated dates); Duthie 
v. Hilton, (1868) L.R. 4 C.P, 138 
(spoilt cement) ; Barr v. Gibson, 
(1838) 3 M. & W. 400 ; Nicholl v. 
Ashton, (1901) 2 K. B. p. 183 
(wrecked ships). 

5 Contract Act s. 20, 65, Strick- 
land v. Turner, (1862) 7 Ex. 208 
(annuity, life expired); Scott v. 
Coulson, (1908) 1 Ch. 453 2 Ch. 
249 ; Hastie v. Couturier, (1858) 25 
L. J. Ex. 253, 5 H.L.C. 673 ; Hanu- 


a 





man v. Hanuman, 19 C. p. 126; 
Tulshiram v.Murlidhar,26 B. 750; 
Venkata v. Peramma, 18 M. 173. 

6 Stray v. Russell, (1859) 29 
L J. Q. B. 115 ; Thomas v. Brown, 
(1876) 45 L.J. Q.B. 811. 

7 2 Kent Com. 469, cf. Code 
Napoleon, No. 1601. 

8 Farrar v. Nighlingal, (1798) 
2 Esp. 639 (leasehold interest). 


9 But see Inder Pershad v. 
Campbell, (1881) 7 C. 474 and 
para 573. 


10 Ahmedabad v. Salemanji, 
(1903) 27 B. 618; see for cases 
where specific performance is 
Obtainable, Specific Relief Act. 


11 See Blackburn,8rd Ed, p. 546, 
Simond v. Braddon, (1857) 26 
L.J.C.P. 196. 
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RIGHT TO PART PERFORMANCE, 


This has been held to be so in cases where the sale 
depended on the contingency of the goods arriving! or 
being consigned to the seller? where if the full quantity 
is not received the buyer cannot demand delivery of what 
is received. But if the seller delivers or tenders less 
than the contract quantity, the buyer has his option to 
accept it and claim compensation unlessthe seller is ex- 
cused from delivering the rest. 

Pollock? supports the proposition that a buyer can 
generally take what he can get, even if he is not bound to 
accept what the other has to offer* but the cases he cites 
relate to specific performance of agreements to sell land, 


. Which depend on other principles. 


1 Lovatt v. Hamilton, (1889) 3 Pollock on ‘ Contract,’ 8th Ed 
5 M. & W. 639. 573, Hughes v. Jones, (1861) 81 

? Vernede v. Weber, (1856) 25 L.J. Ch. 83; Leyland v. Iling- 
L.J. Ex. 326; see to the same worth, (1860) 2 D.P.J. p. 252. 
effect Bloomingdale v. Hewitt, 4 Mortlock v. Buller, (1804) 
(1899) 170 N.Y. 568. 10 Ves. p. 315, 7 R.R. 417, 


Sec. 76.] CHAPTER VII. 


Elements of Contract of Sale. 


The Indian Contract Act defines a sale as an exchange LA 
of goods for a price. elements 
The elements necessary to constitute a valid sale are OL a anie 
(1) Parties competent to contract. 
(2) Mutual assent. 
(3) A thing, the ownership of which is transferred 
from the seller to the buyer. 
(4) A price in money paid or promised. 
The first and second are part of the general law of 
contract and it is not proposed to discuss them here. 


The code defines goods in section 76, which provides— 


In this chapter tho word “ goods" means and includes Section 76. 


every kind of moveable property. ene 


The definition of “ goods” is wider than in the English 5 449, 
section, and would appear to include, having regard to Goods. 

.the definition of ‘‘moveable” property in section 2 sub- 
sections 5, 6 of the General Clauses Act (No. 1 of 1868), 
property of every description except immoveable property, 
that is not only stocks and shares,! but trade marks, patent 
rights, good-will and all choses in action, and the code 
applies it seems to such, subject to any special legislation.? 
Certain classes of '" goods” have been dealt with by 
special legislation, i. e., British ships, by the Merchant 
Shipping Act of 1894; bills of Exchange by Act XXVI 
of 1881 ; shares in registered companies by Act VI of 1882 ; 
patent rights by Act II of 1911 s. 20; copyright by Act XX 
of 1847 s. 5; bills of lading are dealt with partly by Act IX of 
1856 and partly by the law merchant. “ Goods " apparently 


2 Sec illustration to s. 80, ? As to choses in action sce 
Transfer of Property Act, ch. 
VIII. 
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GOODS UNSALEABLE. [Sec. 77. 


does not include documents of titleor the materials in which 
contracts or documents of title are written the property in 
which is in general considered as attached to the writing 
on them.! Certain goods have been declared by section 6 
of the Transfer of Property Act not to be transferable, such 
as the chance of succession or of a legacy, or the like ; an 
easement apart from the dominant heritage, a personal 
right to enjoy property, a mere right to sue, a public 
office or ihe salary of a public officer whether before or 
after it has become payable, or government pensions. 
So too dedicated articles are extra commercium.? 

There can be an agreement to sell goods not in 
existence at the time of the contract? and of poods 
which at such time were immoveable property ií the 
intention was to sever the thing sold from the soil before 
sale, as for instance the materials of a house or growing 
crops From the illustrations to section 87 it would 
seem that the provisions of this chapter can only apply 
alter severance of the thing sold from the soil and when 
growing crops are sold it is a nice question whether in. 
cases where the Transfer of Property Act requires 
formalities, and the seller refuses to sever the crops, there 
is any enforceable contract. 

In England it has been held that a sale of slag on land 
adhering to and forming part of the land is nota sale of 
goods.5 

“Sale” is the exchange of property for a price. It 
involves the transfer of the ownership of the thing sold 
from the seller to the buyer. 

1 Sec Blackburn, 3rd Ed. intro. 667. 

Vill. 3 See § 87. 

2 Raja Varma v. Ravi Varma, * Narayana Pillay v. Rama- 
(1873) 7 M. H. C. 210 (bench) sawmy, 8 M. H. C. 100. Vohra v. 
(1874) 1 M. 236 P. C ; Narasimma Ramchandra (1897) 22 B. 785. 

v. Anantha (dedicated articles) 5 Morgan v. Russell, (1909) 1 


5 M. 391 (4 M. 391); Gtrijanund K. B. 357 D. C, 
v. Sailajanund, (1896) 23 C. 645, 


Sec. 77. ! PRICE. 


The English law only requires consideration of value.! 


Price though ordinarily meaning money also means 
recompense which may not be in money, the illustrations 
to section 78 show that price in section 77 means money. 
A transfer for anything but money is an exchange. Money 
means and includes according to an Allahabad ruling, not 
only coin but also bank notes, Government promissory 
notes, bank deposits, and otherwise and generally any 
paper obligation or security that is immediately and cer- 
tainly convertible into cash so that nothing can interfere 
with or prevent such conversion.‘ 


Money paid in rupees can be payment for goods priced 
in sterling, as payment may be made in any medium 
agreed upon by the parties.’ 

It is not necessary that the contract should fix the price. 
If nothing is said section 78 applies and a reasonable price 
must be paid. The parties may agree that valuers shall fix 
the price, and then they are bound by their bargain. But 
it is essential to the formation of the contract that the 
price should be fixed in conformity with the agreement, 
and if the persons appointed as valuers fail or refuse to act 
there is no contract in the case of an executory agreement, 
even if one of the parties should himself be the cause of 
preventing the valuation. But if the agreement has been 
executed, and the buyer prevents the valuation, the seller 
will be entitled to recover the value as estimated bya 


1 Blackburn, 3rd Ed. p. 186; * Reference by Board of 


but see S. of G. Act s. 54; cf. 
Transfer of Property Act s. 54. 


3 Volkart Bros. v. Vettivelu, 
(1887) 11 M. 459; Em. v. A ppavu, 
(1885) 9 M. 141; Kedar Nath v. 
Emp., (1908) 30 C. 921. 


3 Transfer of Property Act s. 
118, Samaratmal. v. Govind, 
(1900) 25 B. 696. 


Revenue, (1881) 3 All. p. 793. 

5 Liladhar Jairam v.G. Wre- 
ford, (1892) 17, B. 62, 79. 

ê Thurnell v. Balbirnie, (1837) 
2 M. & W. 786; Cooper v. 
Shuilleworlh, (1856) 25 L. J. Ex. 
114; Vickers v. Vickers, (1807) 36 
L. J. Ch. 946; Miles v. Grey, 14 
Ves. 400; Wilkes v. Dens, 3 Mu. 
607. 
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PRICE. [See. 77. 


jury.! The first case is covered by section 32 of the Con- 
tract Act. Ifthe valuers agreed to value for a reward 
and fail to act, they are liable in damages. The subject 
is further discussed under express conditions. If parties 
fix a provisional estimate of the price this is evidence 
of an intention that the property should pass,* though it 
may be rebutted by evidence showing that the parties 
intended a finaladjustment of price to bea condition 
precedent.’ 

An alternative price if in the nature of a wager avoids 
the contract? For the law in India see Contract Act, 
s. 29, Illus. F. 

In Morgan v. Nilman’ it was held that there was no 
contract because the price had to be ascertained in one of 
two modes, and no election had been made of one or 
the other. 

A bill or note given for the price of goods is prima facic 
only a conditional payment, and in case of dishonour the 
original debt revives. It is only where the debtor is 
secondarily liable that the note is a frimá facie answer to 
a claim on the original debt. So when only one partner 
signed a promissory note and it was not alleged or shown 
that the creditor intended to substitute the liability of the 
one for the joint liability ofthe firm, the partner who had 
not signed was held liable on the original consideration 
though not on the note, and it was held that a suit might be 
brought for the price if the note had not been negotiated.8 


1! Clarke v. Westroppe, 25 L.J.C. 
P. 287 (1856), cf. Butterbury v. 
Vyse, 82 L. J. Ex. 177 (1868) 
(employer colluding with archi- 
tect). 

2 Jenkins v. Beetham, (1855) 
15 C. B. 168, 24 L. J. C. P. 94; 
Cooper v. Shuttleworth, (1856) 
25 L.J.Ex. 114; Turner v. Goulden, 
L. R. 9 C. P. 87. (1877). 


3 See § 681. 


* Martineau v. Kitching, (1872) 
L. R. 7 Q. B. 486; Farmer’s 


Google 


Phosphate Co. v. Gill, (1888) 69 
Maryl. 537, 


5 Logan v. Le Messuricr, (1847) 
6 Moo. P. C. 116. 


e Rourke v. Short, (1856) 25 L. 
. Q. B. 190; cf. Brogden v. 
Marriott, (1836) 3 Bing. N. C. 85, 
and see Carlill vw.  Carbolic 
Co., (1892) 2 Q. B. p. 486. 


7 8 De G. M. & G. 24, 


* Dargavarapu v. Ramprotapu, 
(1901) 25 M. 580 A. C. 


Sec. 71.) DEPOSITS. 


Apparently if goods are given in exchange for a bill of 
exchange negotiated without recourse to the buyet, it 
is not a sale but an exchange:! 


It may be noted that as regards deposits, the law seems 
to be the same as in the case of immoveable property ; ? if 
the sale goes off owing to the default of the buyer he 
cannot recover the deposit. Ifthe buyer is justified in 
refusing to accept the goods, he is entitled to a return of 
the deposit ; section 75 provides for such cases. The 
English law is the same. The primary purpose of 
a deposit is to guarantee that the purchaser means 
business.* 

Having disposed of a few preliminary questions, the 
next point to consider is what agreements amount to a 
sale. There may be a perfectly valid contract relating to 
the sale of goods, but unless the agreement is such that the 
property in the goods is thereby passed from the seller to 
the buyer, the transaction is nota sale? "The passing of 
the property is the distinguishing feature of a sale of goods 
and an essential ingredient in every sale. In this respect 
the definition differs from that of the Sale of Goods Act, 
section 1, under which it suffices if the seller agrees to 
transfer. That definition in fact includes a sale and an 
agreement to sell. 

Pothier writing before the code Napoleon objects to a 
sale being defined as a transfer of property ina thing 
because he says a man may in good faith sell a thing which 
is not his own, and if this is so the buyer cannot complain 
until his possession is disturbed. But as between the 
parties to the contract, sale is a transfer of the property in 


1 Read v. Hutchinson, 8 Camp. and deposit traced at p. 94.) 
852 (1818); sce further § 800. * Soper v. Arnold, (1887) 14 
2 Bishan Chand v. Radha,(1897) ^ App. Cas. p. 435, 35 Ch. D. 384. 


19 A. 489; Ibrahimbhai v. Fletcher 5 See Blackburn, 8rd Ed. p. 


(1897) 21 B. 827 F.B. 133. 
3 Howe v. Smith, (1884) 27 Ch. e Of. Contract Act s. 107. 
D. 89 C. A. (History of earnest 
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ESSENTIALS OF SALE. [Sec. 77- 


the goods sold.! The code Napoleon adopted the present 
English view.? 

The essence of a sale being the transfer of the property 
in a thing from one person to another, it has accordingly 
been held that if a man purchase his own goods there is 
no sale*. There are however quasi exceptions to the rule ; 
for instance, a man may, if his goods are sold under an 
execution or distress, become the purchaser, so a 
bankrupt may buy back his own goods from his trustee.® 

In order to understand the subject it is essential to 
obtain a clear idea of the meaning of the word property. 
Property is defined by Austin as the right residing in a 
person called the owner, availing against other persons 
generally, to use and deal with the thing, the subject of 
the right, in a manner, and to an extent limited only by 
the general rules of law, and not by any particular right 
over the same subject residing in another person. This 
delinition distinguishes the general property from any 
special? property residing in another, such as the right of 
a pledgee,? or of a person possessing a lien over the 
goods, or of a mortgagee. For in law there may be two 
owners of a thing, one having the general property, 


2 Cf, Walker v. Miller, (1848) 11 
Q. B. 478. 

? Art. 1583, cf. Italian Commer- 
cial Code Act 59. 

* Blackstone's Com., 450; Po- 
thier Contrat, de Vente No. 8, cf, 
Scot+on v. Pegs, (1861) 30 L. J. Ex. 
p. 226; King V. England, (1864) 33 
L. J. Q. B. 145 (a distrainor taking 
goods at a valuation) ; Moore v. 
Siuger Co., (1904) 1 K. B. 820 C. A. 
(distrainor buying at auction 
goods distrained) ; in English Law 
a power to assign goods to self 
and others is given by the Law 
of Property Amendment Act 
1859. (22 & 28 Vict. c. 35 s. 21.) 

* Chalmers, 6th Ed. p. 8. 


gle 


5 Kitson v. Hardwick, (1872) L. 
R. 7 C. P. p. 478. 

$ The student is referred to 
the Student's Edition of Austin's 
Lecture on Jurisprudence pp. 
177, 387. 

T See Donald v. Suckling, 
(1866) L.R. 1 Q.B. $85, 595, 699. 

5 Halliday v. Holgate, (1868) 
L. R. 3 Ex. 299.; Jenkyns v. 
Brown, 14 Q. B. 496; Harper v. 
Goodsell, (1870) L.R. 5 Q.B. 424; 
see Nyberg v. Handelaar, (1892) 
2 Q. B. 202, as to special pro- 
perty between co-owners; see 
Sewell v. Burdick, (1384) 10 A. C. 
74 (the special property of an 
endorsee of a bill of lading). 


Sec. 71.) GENERAL PROPERTY. 


another having a special property therein. Fora sale of 
goods the seller according to Benjamin must have an 
absolute or general property in the thing sold and a 
transfer of the special property is not a sale. ! 


Thus members of club or voluntary society cannot 
enter into a contract of sale between themselves with 
reference to club property or the society's property ; such 
a transaction is a release of joint ownership, not a sale.? 

Though there may be a sale according to English law ? 
between one part owner and another or between co- 
owners,* this would not be a transfer of ownership, and 
semble is not within the Indian definition. Sir Fredrick 
Pollock * takes the view that such is a sale within the 
code ; the question is whether ownership can mean less 
than the whole ownership; at any rate as between co- 
owners it is a release.9 

There may however be a sale of a qualified prop- 
erty as is provided for by section 101 of the Code 
under which a buyer re-selling goods in transit only 
transfers the property subject to a right of stoppage ; and 
a pawner may sell goods pawned, together with all the 
rights incident thereto. Such a sale transfers the quali- 
fied property in the goods.’ Apparently therefore a sale 
may be made of the general property in goods though 
subject to a special right therein belonging to another 8 


1 Benjamin, 4th Ed. p. 2, 5th 
Ed. p. 2. Sed quare. 

2 Graff v. Evans, (1882) 8 
Q. B. D. 3783 ; Davies v. Barnett, 
(1902) 1 K. B. 666 ; cf. Newman 
v. Jones, (1886) 17 Q. B. D. 182 
(unathorised sale by steward to 
non-member); Baird v. Wells, 
(1890) 44 Ch. D. 661 (as to 
status of member of a proprietary 
Club). 

3 Sale of Goods Act, s. 1. sub 
s. 1l. 


* Chalmers, 6th Ed. p. 2, says 
this was the Common Law ; see 
S. of G. Act s. 1. 

5 Second Ed., p. 345. 


° Nyberg v. Handelaar, (1892) 
2 Q. B. 202. 

7 Franklin v. Neate, (1844) 13 
M. & W. 481, 11 L. J. Ex. 59 (a 
case of a pawner selling). 

8 See Chalmers, 5th Ed. p. 126, 
citing Jenkyns v. Brown, (1849) 
14 Q. B. 490. 
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POSSESSION. [Sec. 77. 


But generally the transfer of the special property is an 
assignment and nota sale.! But it seems that there may 
be a transfer of a special property in goods between a 
seller and his factor.? 

The right of property in goods must be distinguished 
from the right to their present possession. The entire 
right of property may be in one person, while the right 
to possession is in another,’ as in the case of a lien. 

Possession is a word of very flexible meaning. In a 
certain sense there is a possession in the buyer as soon as 
the property vests in him according to the contract. For 
from that moment whatever possession the vendor has 
he holds in the character of bailee® for the other so far as 
it is necessary to give effect to the latter's right of 
property. This is shewn by the fact that the buyer 
could, if not in default, as soon as the property vested in 
him, bring trover, an old form of action grounded in the 
plaintiff's possession. Again the buyer may be put in 
possession by the goods being delivered to a carrier for 
him, and this in law is considered such a possession 
as to divest entirely the possession of the seller.’ But 
this again is said to be constructive possession, and has 
been distinguished from actual possession which is not 
considered to be vested in the buyer until the goods are 
in his warehouse or in the hands of his agent or servant. 
For goods in the physical possession of a warehouse man 


1 See however Bryans v. Nix, 
(1889) 4 M. & W. 775 (if the in- 
tention of the parties to pass the 
property whether absolute or 
special in certain chattels is estab- 
lished and the chattels are given 
to a depository who assents to 
hold for the buyer, it is enough). 


2 See Bryans v. Nix, (1889) 4 
M.& W. 775; Anderson v. Clarke, 


2 Bing. 20. 


3 See Chalmers, 5th Ed. p. 


126; Mullener v. Florence, (1878) 
8 Q. B. D. 484 C. A.; Blackburn 
pp. 198, 316; Milgate v. Kebbie, 
(1841) 3 M. & Gr. 100; Pollock 


on Possession, p. 120. 


£ See also § 237. 

5 See Campbell, 
§ 245 as to lien. 

$ Contract Act, s. 91. 

7 The seller's possession is 
divested, but not his right to stop 
in transit. 


p. 838; sce 
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as trustee for the buyer, are for all practical purposes in 
the buyer's actual possession.1 The word possession 
has been defined in the English Factors Act of 1889 by 
section 2 ‘‘a person shall be deemed to be in possession of 
goods, where the goods are in his actual custody or are 
held by any other person subject to his control or for him 
or on his behalf." ? 


A sale is a contract plus a conveyance. For in a sale 
the general property in the goods is transferred to the 
buyer, and with it the rights and liabilities attached to 
the property; he acquires thereby a right in rem, a 
specihc interest in the goods themselves of which he may 
avail himself independently of his remedy against the 
seller on the contract. In Roman law ownership did not 
pass until delivery and payment or agreement for credit. 
In English and Indian law the property may pass without 
delivery. The distinction between a sale and agree- 
ment to sell* is shewn by the effect of a breach of 
contract. Ifthe buyer in a sale refuses to pay, he can be 
sued for liquidated damages, that is, the price of the 
goods, but if there were only an agreement to sell them 
for unliquidated damages i.c. the loss occasioned to the 
seller by the buyer's refusal to complete the transaction. 
If the seller in a sale refuses to carry out the bargain 
he can be sued for the goods themselves, whereas in 
the case of an agreement to sell there is only an action 
for damages. Then again on a sale, the risk as to the 
goods is as a rule with the buyer, in an agreement to 
sell it remains as a rule with the seller. In an agree- 
ment to sell the property remains with the seller, and he 
can dispose of the goods as he likes although he may 


1 See further under Delivery * Sometimes called an exe- 


$247. cuted sale and an executory- 
2 Cf. Contract Act, s. 90. agreement. 
3 See Blackburn, 3rd Ed. p. 5 Risk, § 86. 

181. 
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SIMILAR TRANSACTIONS. [Sec. 77. 


thereby commit a breach of his contract ; they may be 
taken in execution for his debts ; if he becomes insolvent 
they pass to the Official Assignee, who may disclaim the 
contract. In a sale, the property is with the buyer, he 
can recover the goods themselves, sometimes from third 
parties. 

Similar transactions which do not amount to sales must 
be distinguished ; the difference is of importance as the 
property is not transferred by any other agreement than 
one amounting to a sale, unless there has been something 
more than a mere agreement e. g. in the case of a gift 
delivery is necessary. Whether a given contract be a. 
contract of sale or some other kind of contract is a ques- 
tion of substance not of form. Thus it depends on the 
real meaning and nature of the contract whether it is to 
be construed asa sale or mere guarantee for the price.! 
A transaction in the form of a contract for sale which is. 
intended to operate by way of mortgage,* pledge,’ charge 
or other security 4 will not come within the provisions of 
this chapter : although any such collateral intention will 
not affect a boná fide sale for the motive 1s immaterial, 
if in fact there has been a sale. A mortgage may be 
defined as a transfer of a general property in goods from 
the mortgagor to the mortgagee to secure a debt$; buta 
sale with a condition for a re-sale to the original seller 
need have nothing to do with a mortgage. "The distinc- 
tion between a sale and any other transaction had greater 
importance in England when the strict form of pleading 


1 Chalmers, 6th Ed. p. 8; Towle 3 Sewell v. Burdick, (1884) 10 
v. White, (1878) 29 L. T. (H. of L.) Ap. Cas. 74. 
78; Hutton v. Lippert, (1888) 8 Ap. — | Gees Il v. MacBeth, (1904) 


dh ala 5 McBain v. Wallace, (1881) 6 
3 Ex parte Harvey, (1890) 7 A. C. 588. 

Morrell 138; Re Watson (1890) 6 Ex parte Hubbard, (1886) 17 

25 Q. B. D. 27 C. A: Maas v. Q. B. D. p. 698. 

Pepper, (1905) A. C, 102 H. L. 7 Beckett v. Tower, (1891) 1 Q.. 

English Act. s. 61 (4). B. p. 25. 
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were in use, and now under the special provisions as to 
formalities which do not apply in India. 

The change of a Government currency note for money 
is not a contract of sale,? for it is the exchange of one 
form of currency for another nor is an exchange of notes? 
or of stamps, noris payment of wages in liquor a sale 
of liquor for that is barter. But foreign money or 
currency or obsolete coins can be the subject of sale,? 
and where a Jubilee five-pound piece was sold as a curiosity 
by a thief it was held that it could be recovered by its 
owner although it was a current coin.’ 

There can be no contract of sale unless the contract 
contemplates the delivery of a chattel as such, and not 
merely the affixing of a chattel by the workman to land or 
to another chattel. It is not a question of the relative 
value of the materials supplied by the employer or the 
workman,? but of whether previous to the completion of 
the chattel the property was vested in the employer or the 
workman.? Opinions have differed as to the test for 
distinguishing between a contract for work and materials 
and a sale, but since the case of Lee v. Griffin? the rule 
seems to be that if the contract is intended to result in 
transferring for a price from A to B an article in which 
B had no previous property "it is a contract of sale." 19 
Stephen, J., discussed the distinction in the Law Quarterly!! 
and considered that "the true principle of these cases 
appears to be that neither the book when printed nor the 


1 Young v. Mathews, L. R. 2C. 9M. 141. 
P. 127; Blackburn p. 182, Black. $ In re Mathur Lalbhai, (1901) 
burn p. 15. 26 B. 702. 

3 Emp. v. Jogessur Mochi, 7 Moss v. Handcook, (1899) 2 
(1877) 8 C. 379; In re Captain Q. B. 111. 


Mitchell, (1877) 1 C. 389. 8 Gregory v. Stryker, (1846) 2 
3 Hari Mohun Mullick v. Denio (N. Y.) 628. 

Goburdhun Dass, 3 C. L. R. 459. ? Lee v. Griffin, (1861) 30 L. J. 
* Kedar Nath v. Emperor, Q. B. 252. 

(1908) 30 C. 921. 19 Chalmers 2nd Ed. p. 4. 


5 Emperor v. Affavu, (1885) 11 Vol. 1 p. 10. 
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deed when drawn is the absolute property of the printer 
or solicitor, the author's copyright in the book and the 
client's interest in the deed qualify their proprietary rights. 
If the printer, being unpaid, were to sell the copies to a 
publisher or if the solicitor, not getting his costs, were to 
threaten to destroy the deed, each could be restrained. 
À book is more than a bare combination of ink and paper: 
I should say the material used in making it had ceased to 
exist as such and that the new product was the property 
of the employer, subject to the printer's lien and other 
remedies for the price of his labour. 

Again a sale must be distinguished from a bailment. 
The test is whether the party delivering is entitled to the 
return of the specific chattel, if so it is a bailment, if not 
it is, if the other conditions are present, a sale.! 

A hire purchase agreement is not a sale until the condi- 
tions are fulfilled. When goods are supplied on appro- 
bation for cash or return, the property does not pass until 
the condition is fulfilled by payment, and the goods can, 
if not paid for, be recovered from an innocent pledgee.? 


For the distinction between a sale and a pledge see 
Sewell v. Burdick.4 

Sale must be distinguished 'rom barter or exchange 
i.c where goods are given in exchange for goods. A 
transfer of goods partly for goods partly for price 
would not be within the Indian definition. The cases 
cited by Pollock to shew that it would, refer to English 
law * and do not support his proposition. In Aldridge 


1 South Australian Ins. Co. v. 
Randell, (1869) L. R. 3 P. C. 101, 
cf Comber v. Leyland, (1898) A. 
C. p. 580 H. L. 

3 Gopal Tukaran v. Sorabji 
Nusserwanji, (1904) 6 Bom. L. R. 
871. 

3 Weiner v. Gill, (1906) 2 K. B. 
574. See § 494, as to implying 
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such a term or usage supplying it. 
See Whitehorn v. Davidson,(1910) 
80 L. J. K. B. p. 434. 

* (1884) 10 App. Cas. 74, in 
Lower Court 13 Q. B. D. p. 178, 

5 Benjamin, 5th Ed. p. 3. 

* But see Chalmers 6th Ed. 
P. 5, Benj. 5th Ed. p. 3. 
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v. Johnson ! there were two sales and a set off of prices, 
and Sheldon v. Cox? turns on old forms of pleading. 
If the exchange is made for goods or alternatively for 
a price that is not a sale within the section? Similar rules 
however it would seem apply to a case of barter in 
England but the law has not been worked out.* In India 
the Transfer of Property Act, Chapter VI, deals with 
exchanges and enacts that this chapter on sale of goods 
shall apply as far as may be to exchanges. 


A contract of. sale or return was distinguished from a 
contract of agency in Ex parte White. 

An award is not a sale. ê 

An agreement to sell plus a license to seize was distin- 
guished in Reeves v. Whitemore’ from a sale of future 
goods. 

A transaction may be a matter of agency and not 
a sale. This depends on the facts, if the consignee of 
goods is directly liable for the price, it is a sale, but 
not if he merely guarantees the price.? 

Illustration b to the section is the same as section 18, 
rule 4 of the Sale of Goods Act. The case of goods sold 
on approval is dealt with later.? 

The Contract Act in this chapter only deals with sales 
properly so called, but there are certain quasi contracts 
of sale which require to be noted. By a quasi contract 
of sale is meant a transaction to which, independently 
of the will of the parties, the law annexes consequences 
similar to those which result from a sale. A satished 


1 26 L. J. Q. B. 29€ (1857). 

2 (1824) 8 B. & C. 420. 

3 See note on The South 
Australian Insurance Co v. Ran- 
dell, (1869) L. R. 8 P. C. 101 in 
Benjamin, 6th Ed. p. 8. 

* Blackburn, 8rd Ed. IX. 

5 (1870) L. R. 6 Ch. 397, sec 
too Dixon v. The London 8mall 
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Arms Co., (1876) 1 A. C. 682. 

$ Hunter v. Rice, (1812) 15 
East. 100. 

7 (1864) 38 L. J. Ch. 68. 

8 Ex parte White, 40 L. J. Bank 
73, (1870) L. R. 6 Ch. 897; 
Ex parte Bright, (1879) 10. Ch. D. 
566 C. A. 

9 See § 157. 
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judgment in trover, trespass or detenue operates as a sale.» 
When a plaintiff has been induced by the fraud of a third 
party to sell goods to an insolvent buyer, and such third 
person afterwards obtains the goods himself, the plaintiff 
may waive the tort, and treat the transaction as a sale to 
such third party.? So in other cases where a person has 
wrongfully obtained possession the owner may waive the 
tort and treat the transaction asa sale. So too there may 
be a sale by estoppel.‘ 

Generally speaking only an owner can sell goods ; but 
there are exceptions to this rule for there may be sales by 
pawnecs, by public officers, by Masters of ships in dis- 
tress, by the Court, by factors, and consignees, and by 
persons entrusted with possession by the owners, But 
apart from sales under the exceptions to section 108 
of the Contract Act generally a person cannot sell what 
he does not own for there is no market overt in India. 

The question as to whether contract amounts to a sale 
or not, is properly speaking a question depending on the 
construction of the agreement, for the law professes to 
carry into effect intention of the parties as appearing 
írom the agreement and to transfer the property when 
such is the intention of the agreement and not before.5 

As the parties frequently express their intention ob- 
scurely or not at all, the point of importance not being 
present to their minds, the Legislature and the Courts 
having discarded the objective test of delivery, have 


1 See Chalmers, 6th. Ed. p. 9. 
Ex. A Drake, (1877) 6 Ch. D, 
866 C. A. p. 871. 

? Hill v. Perrott, (1810) 3 
Taunt. 274; Chalmers 6th Ed. p. 
9; Benjamin, 4th. Ed., 58 ; Ros- 
coe on Evidence, 16th Ed., 493. 

3 Rice v. Reed, (1900) 1 Q. B. 
64 C. A. 

* Cornish v. Abington, 
(1859) 28 L. J. Ex. 262 Coventry 


v. G. E. R., (1888) 11 Q. B. D: 
740 (two delivery orders for same 
goods); cf. Henderson v. Williams, 
(1895) 1 Q.B. 521, 64 LJ. Q.B. 
308 (getting delivery order by 
false pretences) ; Farquharson v. 
King, (1902) A.C. 825 H.L. Law 
Quarterly Vol. XVIII p. 159. 


5 This is the English C. L. and 
as submitted above holds good in 
India. 


Sec. 78.) WHAT AGREEMENTS ARE SALES. 


adopted certain rules of construction which are necessarily 
more or less technical and arbitrary for ascertaining the 
intention of the parties. 

Sale is affected by offer and acceptance of ascertained 
goods for a price, or of a price for ascertained goods, together 
with payment of the price or delivery of the goods ; or with 
tender, part payment, earnest or part delivery ; or with an 
agreement, express or implied, that the payment or delivery, 
or both, shall be postponed. 

Where there is a contract for the sale of ascertained goods 
the property in the goods sold passes to the buyer when the 
whole or part of the price or when the earnest is paid or 
when the whole or part of the goods is delivered. 

If the parties agree, expressly or by implication, that 
the payment or delivery, or both, shall be postponed, the 
property passes as soon as the proposal for sale is accepted. 

Illustrations. 

(a) B offers to buy A's horse for 500 Rupees. 
A accepted B’s offer, and delivers the horse 
to B. The horse becomes B's property on 
delivery. 

(b) A sends goods to B, with the request that he 
will buy them at a stated price if he approves 
of them, or return them if he does not approve 
of them. B retains goods, and informs A 
that he approves of them. The goods become 
B's when B retains them. 

(c) B offers A for his horse 1,000 Rupees; the 
horse to be delivered to B on a stated day, 
and the price to be paid on another stated 
day. A accepts the offer. The horse be- 
comes B's as soon as the offer is accepted. 


(d) B offers A for his horse 1,000 Rupees on a 
month's credit. A accepts the offer. The 
horse becomes B's as soon as the offer 


is accepted. 
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(e) B, on the rst of January, offers to A for a 
quantity of rice 2,000 Rupees to be paid for 
on the 1st of March following, the rice not to 
be taken away till paid for. A accepts the 
offer, The rice becomes B’s as soon as the 
offer is accepted. 


Shepherd’s Touchstone gives the Common Law as 
follows:—If one sell me his horse or any other thing for 
money or other valuable consideration and first the same 
thing is to be delivered to me ata day certain, and by 
an agreement a day is set for payment of the money, or 
secondly all, or thirdly part of the money is paid in hand, 
or fourthly I give earnest money albeit but a penny, to the 
seller, or lastly, I take the thing bought by agreement into 
my possession, where no money is paid, earnest given or 
day set for the payment, in all these cases there is a good 
bargain and sale of the thing to alter the property thereof. 

In Noy’s Maxims? the rules are given thus: ‘In all 
agreements there must be quid pro quo. presently, except 
a day be expressly given for the payment, or else it is 
nothing but communication............ 7". “Tf the bargain 
be that you shall give me £10 for my horse, and you gave 
me one penny in earnest which I accept, this is a perfect 
bargain.........". If I say the price of a cow is £4, and 
you say you will give me £4, and youdo not pay me 
presently, you cannot afterwards without I will, for it is 
no contract: but if you begin directly to tell your money 
if I sell her to another, you shall have your action on the 
case against me. 

These rules remained substantially the law of England 
until the Sale of Goods Act, with one exception. The 
maxim of Noy that unless the money is paid “ presently" 
there is no sale except a day be expressly given for 
payment, was not the modern law.? The modern rule 


1 P. p. 87, 89 2 Benjamin, 4th Ed. p. 278; 
Sth Ed. 314. 
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was that the consideration was the buyer's obligation to 
pay the price, i.e. the consideration for the transfer is 
the promise to pay and not the actual payment and the 
property passed by the agreement. ‘Generally speaking 
where a bargain is made for the purchase of goods and 
nothing is said about payment or delivery the property 
passes immediately."! The very appropriation of the 
chattel is equivalent to delivery by the vendor, and the 
assent of the vendee to take the specific chattel and pay 
the price is equivalent to his accepting possession.” 


The reason given for the rule is that where by the 
contract itself the vendor appropriates to the vendee a 
specific chattel, and the latter thereby agrees to take 
that chattel and to pay the stipulated price, the parties 
are then in same situation as they would be after delivery 
of the goods in pursuance of a general contract.? 


Pollock* holds the view that the section represents 
the modern Common Law, although it does not show how 
readily an agreement to give credit will be inferred. 
Cunningham and Shepherd consider that it revives the 
necessity of an agreement to postpone payment or deli- 
very in cases where there is neither payment, part pay- 
ment tender, earnest or delivery? or part delivery. 


The correct view seems to be that the section does 
not revive the old rule for an express agreement, but as 
it states, requires that in the absence of payment, part 
payment, tender, earnest, delivery or part delivery there 
must be an agreement express or implied to postpone 
delivery or payment ; whether such an agreement can be 
readily implied is another question. 


1 Simmons v. Swift, (1826) 5 ? Dixon v. Yales, (1888) 6 B. 
B. & C. p. 862 ; Gilmour v. Supple, & Ad, 818, 340, 
(1858) 11 Moo. P.C. 651; The 3 Dixon v. Yates, 5 B. & Ad. 
Calcutta Co. v. DeMattos, (1868) 340, 
82 L.J. Q.B. p. 828 : Seath v. * 2nd Ed., 848, 
Moore, (1886) 11 Ap. Ca. p. 870. 5 10 Ed. p. 279. 
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Pollock’s view is unsound, for by the modern Common 
Law the property passed by the bargain, giving the 
parties their rights and obligations accordingly,! and 
there was no need to presume any agreement as to 
credit? Under this section a contract to sell specific 
goods for cash, would not constitute a sale: * nor would 
it in England unless the parties so intended:* but in 
India apparently the intention must (in the absence of 
payment, delivery or, the like) be re-enforced by an agree- 
ment express or implied to postpone payment or delivery. 

The first point to note is as to whether the Court will 
readily infer an agreement to give credit, i.e. to postpone 
payment. 

The rule at Common Law was that if nothing was said 
as to the time of payment, it was presumed to be a sale 
for ready money, and if the contract was in writing evi- 
dence to show it wasa sale in credit was inadmissible.5 
Blackburn suggests that in modern commercial transaction 
if nothing is said as to the time of payment, it is to be pre- 
sumed that there is an immediate obligation to pay the 
price, with a reasonable time for payment, citing Simmons 
v. Swift and noting that if the circumstances show 
ready money was intended, the old law applies, as in the 
case of a sale in a retail shop, but unless the circum- 
stances are against it, it is to be presumed that reasonable 
credit is to be given. 

All the cases in England go to show that an agreement 
to postpone payment will readily be inferred, although the 
point is immaterial there. Where nothing is said as to 


1 Bec 
postponement of 


illustration (d), when 
payment is 


had been made. 
5 Ford v. Yates,(1841)2 M.& G, 


essential to the sale. 

2 See Simmons v. Swift, (1826) 
5 B. & C. 857. 

$ Sec illustration (d). 

4 Weiner v. Gill, (1906) 2 K. B. 
172, fer Bray J., where delivery 


gl 


e 


649 ; see Noy’s maxims pp. 87,88, 
89, cited in Blackburn 8rd Ed. 
p. 182. 

9 6 B. & C. 857. 

7 Bussey v. Barnett, (1842) 9 
M. & W. 812. 
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payment or delivery, it has been held in England that the 
property passes, that isin the case of ascertained goods, 
although the buyer cannot take away the goods without 
paying the price.! 

Earnest is anything given to bind the bargain, and does 
not lose its character because the same thing might also 
avail as part payment. Where however the buyer sent 
bags for the goods, it was held he could not rely on that as 
earnest, as they were merely sent to facilitate performance 
of the contract? But the thing must be given, mere 
drawing of a coin across the seller’s hand does not 
suffices The comments of Benjamin as to whether 
giving of earnest passes the property do not apply in this 
country as the section provides that it does.* The prac- 
tice of giving earnest is not uncommon in this country.5 
There cannot of course be any earnest or payment 
unless it is accepted as well as given as such.® 

From analogy with cases on immoveable property it 
would seem that if the bargain goes off by the default of 
the buyer the earnest is not returnable, otherwise if the 
default is on the part of the seller.’ 

An agreement to set off a debt due to the buyer was 
held not to be part payment under the Statute of Frauds, 
as earnest or part payment under that Act must be 
independent of the contract, and the matter rested on 
intention only. This decision was followed in Norton v. 


1 Simmons v. Swift, (1826) 5 B. 
& C. 857, 29 R. R. 488; Seath v. 
Moore, (1886) 11 App. Ca. p. 370; 
Benjamin, 5th Ed. p. 314; Gil- 
mour v. Supple, (1858) 11 Moo. P. 
C. 551; Sec 41 Sale of Goods 
Act. 

2 Summer v. J. Brown, (1909) 
25 T. L. R. 745. 


3 Blenkinsop v. Clayton, (1817) 
7 Taunt. 597 ; sec also Bach v. 
Owen, (1798) 5 T.R. 409 ; Goodall 
v. Skelton, 2 H. Bl. 316. 


* 6th Ed. 336. 
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5 Boshi Mohun v. Nobo Kristo, 
(1876) 4 C. 801 ; Alvar Chetti v. 
Vaidilinga, (1802) 1 M. H. C.9. 


5 Blackburn, 8rd Ed. p. 41. 


7 lhrahimbhai v. Fletcher, 
(1896) 21 Bom. 827; Bishan 
Chand v. Radha Kishan Das, 
(1897, 19 A. 489. 


8 Walker v. Nussey,(1847) 16 L. 
J. 120,16 M. & W. 802; see 
Hooper v. Stephens, (1835) 4 A. 
& E. 71; Hughes v. Paramore, 
(1855) 24 L. J. Ch. 681, 
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Davison ! in respect of section 4 of the Sale of Goods Act, 
where an overpayment in respect ofa previous bargain 
was held not to amount toa part payment. In England 
under the Statute of Limitations it has been held that 
there is part payment of a debt where there is an 
agreement that the goods shall be supplied on account of 
adebt?; or that the debtor shall board and lodgethe 
creditor in reduction of a debt?; or that the interest of a 
note should go towards the maintenance of the creditor's 
child.* But it would seem that in India, having regard to 
sections 77 and 78, part payment must be in money.? 

It was held in Mitchell Reed v. Buldeo Dass 5 that in 
order to see the meaning of section 78 with regard to the 
delivery of part of the goods it is necessary to go on to 
section 92, which deals with the point more fully. A 
delivery of part in order to pass the property must be a 
delivery in progress of delivery of the whole. Sed 
quare for section 92, it seems deals with what amounts to 
delivery and has nothing to do with the passing of the 
property ; it does not say part delivery if not in progress 
of delivery of the whole, does not pass the property, and 
section 78 distinctly says that it does. The effect given to 
part delivery by section 78 seems to be due toan inclin- 
ation not to discard the Statute of Fraud in its entirety. 
However section 92 is obscure, but on general principles 
should not be construed to cut down the effect of section 78. 

The English law is well established that delivery may 
be conditional. Section 19 of the Sale of Goods Act 
is declaratory, the Common Law being clear on the 


1 (1899), 1 Q. B. 401 C. A. 08 5 Though it is probably not 


L. J. Ọ.B. 266. essential that it should be money 
2 Hart v. Nash, (1885) 2 C. in England for the purposes of 

M. & R. 837. s. 4, B. of G. Act, see the Queen v. 
3 Blair v. Ormond, (1851) 20 St. Michael's, (1356) 25 L. J. Q.B. 

L. J. Q. B. 444, 17 Q. B. 423. 879 ; Hart v. Nash, 2 Cr. Mee. & 
t Bodger v. Arch, (1834) 10 Ex. R. 337. 

938. e (1887), 16 C. 1. 
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Sec. 79. | SPECIFIC GOODS SOLD CONDITIONALLY. 


point! The view of the Appeal Court in Juggernauth 
Agarwallah v. Smith, was that there might be conditional 
delivery in India. The effect of non-fulflment of the 
condition in such a case is to prevent the property passing.® 
The delivery must be intentional.‘ 


The next three sections of the Contract Act deal with 
sales of specific goods subject to a condition.® 


It must be noted that these rules are subject to circum- 
stances indicating a contrary intention. This was the 
Common Law ê and semble they have not been changed.’ 
Sections 80 and 81 are explanatory of section 79, in so far 
as it relates to ascertained goods. 

Section 79 however is not confined to cases in which 
the seller has to make or finish the goods. Blackburn 
considers these rules as being in the nature of conditions 
precedent to the passing of the property.? 


Where there is a contract for the sale ofa thing which 
has yet to be ascertained, mado or finished, the ownership is 
not transferred to the buyer, until it is ascertained, made or 
finished. 


Illustration. 

B orders A, a barge builder, to make him abarge. The 
price is not made payable by instalments. While the 
barge is building, B pays to A money from time to time 
on account of the price. The ownership of the barge 
does not pass to B until it is finished. 


1 Brandt v. Bowlby, (1831) 2 B. 
& Ad. 982 ; Godts v. Rose, (1854) 
17 C.B. 229, 25 L. J. C. P. 61; see 
too Weiner v. Gill, (1905) 2 K.B. 
172, (1906) 2 K.B. 674. 

3 (1906), 83 C. 547, 34 C. 127. 

5 Msrabita, v. Imperial Ottoman 
Bank, (1878) 3 Ex. D. p. 172 (H. 
L.) B. 19 S. of G. Act: Weiner v. 
Gill, (1905) 2 K.B. 172 (1906) 2 
K.B. 674. 
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* Ex parte Cote, (1878) L. R. 9 
Ch. 27, 48 L. J. Bk. 19), cf. R. v. 
Tideswell, (1905) 2 K.B. 278. 

5 Under this heading Benj- 
amin treats of goods sold by 
description, as to which see infra 
§ 608. 

ê Benjamin, 4th Ed, p. 280. 

7 See ante § 96. 

8 Blackburn, 3rd Ed, 151-152. 
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CONDITIONAL SALE OF SPECIFIC GOODS. (Sec. 80. 


The section is in accordance with Muchlow v. Mangles.! 
The illustration is taken from Woods v. Russell3 


In England the Sale of Goods Act has enacted a new 
rule that the property does not pass until the buyer has 
notice that the seller has performed his duty in respect of 
the goods? No such notice is required in India under the 
Contract Act, nor was it necessary at Common Law.* 
The section is more especially concerned with unascer- 
tained goods and is considered later.‘ 


Where, by a contract for the sale of goods, the seller is to 
do anything to them for the purpose of putting them into a 
state in which the buyer is to take thom, the sale is not 
complete until such thing has been done. 

Illustration. 

A a shipbuilder, contracts to sell to B, for a stated 
price, a vessel which is lying in A’s yard ; the vessel to be 
rigged and fitted for a voyage, and the price to be paid 
on delivery. Under the contract, the property in the 
vessel does not pass to B until the vessel has been rigged, 
fitted up, and delivered. 


The state in which the buyer is to take them means in 
such a state that the buyer is bound to accept (hem? 


Section 80 explains the word *' finished " in section 79. 


Where anything remains to be done on the part of the 
seller, as between him and the buyer, for the purpose of 
putting the commodity purchased into a deliverable state, 
primd facie 3 complete present right of property has not 
attached to the buyer. And this is so even after part has 
been made deliverable and delivered (Le as regards the 


1 ] Taunt. 818, 9 R.R. 784, t Blackburn, 3rd Ed. 178 Bing. 
disapproved in Carruthers v. 5th Ed. 319. 
Payne, b. Bing. 270; Tripp v. 5 See § 149. 


Armilage, 4 M. & W. 687. ê Tarling v. Baxter, (1827) 80 
? 5 B. & Ald. 942. R. R. 356, 5 L.J. (O.S.) K.B. 164, 
3 See § 18 (2). cf. S. of G. Act, s. 62 (4). 
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undelivered part where the remainder has to be weighed § 146. 
or otherwise made deliverable before delivery. 

And even if the goods are actually delivered before E to be 
the act is done, the property does not pass. This rule deliverable, 
seems founded on reason.’ In general it is for the benefit Reason of 
of the seller that the property should pass; the risk of geng 
loss is thereby transferred to the buyer, and as the 
seller may still retain tke goods as security for the 
price, the passing of the property is pure gain to him. It 
is therefore reasonable that when he has still to do any- 
thing to the goods before he can call on the buyer to 
accept them as corresponding to the agreement, that the 
intention of the parties should be taken to be that the 
seller must do his part before he obtains the benefit of a 
transfer of the property. The presumption does not arise 
if the things might be done after the seller had put the 
goods in the state in which he had a right to call upon the 
buyer to accept them. Ifthe acts are to be done by the 
buyer, there is no reason for delaying the passing of the 
property, as in that case the buyer would benefit from his 
own default ; accordingly the rule does not apply in such 
a case.‘ 

Where the seller does what is necessary the property 
passes forthwith,* but this only applies where the goods 
are made specific by the contract itself. 

This rule was first laid down in Rugg v. Minett where 
the judges regarded it asa hard and fast rule of law. 

There the buyer purchased 24 lots of turpentine at auction, 
22 of them were to be filled up by the sellers out of the 
remaining two which were then to be measured and paid 
for according to the quantity found. Three lots were 
filled up, and then all the lots were burnt. There was no 


1 Hanson v. Meyer, (1805) 6 £ Furley v. Bates, (1863) 33 L.J. 
East. 614; Simmons v. Swift, Ex, 43. 


(1826) 5 B. & O. 857. 5 (1809), 11 East, 210, and see 
2 Sale of Goods Act, s. 18. cases cited under s. 81. 
3 Cf. 8. of G. Act, s. 18 (2). 
10 
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CONDITIONAL SALE OF SPECIFIC GOODS. (Sec. 80. 


doubt that the subject matter of the sale had been ascer- 
tained. But it was held that no property had passed 
except as to the 3 filled up lots, for as to the rest the 
sellers had not done everything which it was for them to 
perform in order to put the goods in a deliverable state. 
So in Acraman v. Morrice, where the seller had sold felled 
trees to the buyer, but had to cut off rejected portions and 
deliver the goods to the buyer, it was held that although 
the trees had been marked and measured by the seller and 
paid for by the buyer, no property had passed. 

It was said that it was incumbent on the buyer to make 
out that something remained to be done to the goods by 
the sellers at the time when the loss occurred.! 

In Anderson v. Morice? it was held that where a cargo 
was sold and payment was to be made by seller's draft 
with documents attached, that no property passed till the 
cargo was complete, that is until the completion of the 
loading, so that the shipping documents could be made 
out, this being a thing to be done by the seller to put the 
goods into a deliverable state. 

It makes no difference if a delivery order for the goods 
has been given by the seller and accepted by the bailee, 
for until the seller does his part no property passes.? 


Where there was a contract for delivery of a complete 
tank which was not to be attached to the soil, the fact that 
by arrangement it was being made on the premises of the 
ultimate purchaser did not make the incomplete tank the 
property of the ultimate purchaser, or of the other parties 
to the contract.* 


It was held in Scotland that the property had not 
passed in a. specific crane, although it was to be kept 
until the buyer wanted it to be erected and all that 


1 (1849) 19 L.J. C.P. 57, 8 C.B. 3 Hanson v. Meyer, (1805) 8 
449. East. 614, 8 R. R. 478. 
3 (1876), 1 App. Case. 718. * Bellamy v. Davey, (1891) 
8 Ch. 540. 
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Sec. 80] WHERE BUYER HAS TO DO ANYTHING, 


remained to be done was slight alterations which could 
only be done at the time of erection, and the buyer 
refused to go on with the contract before the time for 
erection.! l 

The property primd facie passes although the seller 
may have to do something in relation to the goods after 
they are in such a state that he can call on the buyer to 
accept them? or after delivery. When by usage the 
seller has to pay certain warehouse charges after the sale, 
this has been held not to prevent the property passing.? 
Nor would an agreement of a watchmaker to regulate a 


clock after sale prevent the property passing,’ so too: 


where the seller had to release the goods from bond the 
Court held that the property passed according to the 
intention of the parties. | 
Where anything remains for the buyer to do to put the 
goods into a deliverable state or to ascertain the price, 


this primi facie does not postpone the passing of the | 


property. If it only remains for the buyer to weigh the 
goods in order to satisfy himself as to the price, the 
property passes at the time of the agreement? 

It is not open to the buyer to do what the seller should 
have done under the contract. If he does, the property 
does not pass.® 


1 Brown v. Carron, (18908) 8 v. Minett, (1809) 11 East. 210, 


S. L. T. 297. 

3 Hinde v. Whitehouse, (1807) 
7 East. 558. 

3 Greaves v. Hepke, (1818) 2 
B. & Ald. 131; Hammond v. 
Anderson, (1804) 1 B. & P. N. R. 
69. 

* Benj. 6th Ed. p. 823. 

5 Hinde v. Whilehouse, (1807) 
7 East, 558. 

$ Kershaw v. Ogden, (1805) 34 
L. J. Ex. 169 ; Young v. Matthews, 
(1866) 36 L. J. C. P. 61 ; Rugg 
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Benjamin 5th Ed. p. 223 ; Furley 
v. Bates, (1868) 2 H. & C. 200; 
Shoshi Mohun Pal v. Nobo Kristo, 
(1878) 4 C. 801, cf. ıllust. (b) to 
s. 8]. 


7 Swanwich v. Sothern, (1889) 
9 A. & E. 895 ; Gilmour v. Supple, 
(1858) 11 Moo. P. C. 551 ; Shoshi 
Mohun Pal v. Nobo Kristo, (1878) 
4 C. 801. 

$ Acraman v. Morrice, (1849) 
19 L. J. C. P. 57. 
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§ 149. 


GOODS TO BE MADE. [Sec. 00. 


It is the rule in English Law that where the agreement 


Goods to be is that one party shall make or deliver some chattel, no 


Property 
passes when 
intended to. 


At a particue 
lar stage. 


property passes before the chattel is complete and in a 
deliverable state, unless there be something peculiar in 
the agreement. In such a case it may be that no indi- 
vidual chattel has been ascertained. 

If the parties so agree, the property may pass in goods 
appropriated by mutual assent to the contract although 
there remain acts to be done by the seller before the 
goods are deliverable. If it appears from the agreement 
that the parties intended the price to be paid before the 


goods are put into a deliverable state, that fact affords an 


argument that the parties intended the property to pass 
immediately. For whilst the seller is unpaid it is exclu- 
sively to his interest that the property should pass, for he 
gets rid of the risk, but if he is paid partially or entirely, it 
is to the buyer’s interest to obtain the property, for if the 
seller becomes insolvent, he has, if the property has 
passed, the goods as security for his money ; if it has not, 
he can at most share rateably with other creditors. 

It is open it seems to the parties to agree that a specific 
article shall be sold and become the property of the 
purchaser as soon as it has attained a particular stage, 
though if it is part of the bargain that more work shall 
be done on the article after it has reached that stage, it 
affords a strong prima facie presumption against its being 
the intention of the parties that the property should pass. 
It is a question of construction of the agreement.’ 

The question turns on the intention of the parties ; such 
an intention was held to have been evinced in Furley v. 
Bates? and in Kershaw v. Ogden.4 In both these cases 
there had been possession or constructive possession given 
to the buyer, but the decisions were based on the 


1 Young v. Matthews, (1866) Ca. 350, 370, 55 L. J. P. C, 54, 
L. R. 2 C, P. 127. 3 (1863) 33 L. J. Ex. 43. 
2 Seath v. Moore, (1886) 11 Ap. * (1865) 34L. J. £x. 159. 
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Sec. 80.) GOODS TO BE MADE. 


expressed intention of the parties. In Furley v. Bates? 
the buyer was given a license to cart away the goods. 

If the section were read in the same narrow spirit as 
expounded in Brij Coomaree v. Salamander Fire Insurance 
Co. the result would be curious, but the illustration 
suggests that the intention of the legislature was to allow 
the parties to make their own contract as at Common Law. 

Where a delivery order was given for bricks, and the 
seller's agent told the buyer that all the bricks finished 


and unfinished in certain clumps were appropriated to the 


contract, it was held the property pa$sed. 3 

The illustration* to section 79 refers to a somewhat 
special case, and it appears that the result would be 
different if payments had to be made by instalments, and 
suggests the adoption of the English rule that in such a 
case the property passes on the payment of the first 
instalment where such payment is regulated by particular 
Stages of the work. There is a rule of construction in 
ship building contracts by which the parties are held to 
have evinced by implication an intention that the property 
shall pass, notwithstanding the general rule to the con- 
trary,? but of course a different intention may be evinced.’ 

In Muchlow v. Mangles? a finished barge built to order 
with the buyer's name painted on it, was held not to have 
been appropriated to the contract. But this case has been 
doubted in Carruthers v. Payne,’ and it does not appear 
who ordered the name to be painted. 

In cases where ships are to be built payable by instal- 
ments, the true principle seems to be that the payment of 
the instalments may be evidence that the purchaser has 


1 (1868), 88 L. J. Ex. 48. 5 Ex parte Lambton, (1875) 10 
3 See § 96. Ch. p. 414 ; Seath v. Moore, (1886) 
3 Young v. Matthews, (1866) 11 Ap. Ca. p. 385. 

86 L. J.C. P. 61, L. R. 2 C. P. 127. € Sir James Laing v. Barclay, 
4 Founded on Woods v.Russell, (1908) A. C. 86 (H. of L. Sc.) 

(1822) 5 B. & A. 942, 1 D. & R. 7 (1808) 1 Taunt. 318. 

58. 8 5 Bing. 270, (1828). 
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SHIPS. [Sec. 80. 


approved of the fabric so far as it has been constructed 
and may therefore, as it were, ratify the appropriation 
made by the builder ; but it is doubtful if in itself specific 
appropriation vests the property unless it has that effect 
by the contract express or implied.! 

But it has been held that though no express provision 
is made in the contract, the fact that payment is regulated 
by particular stages of the work with a view to give the 
purchaser the security of certain portions of the work for 
the money he is to pay, is equivalent to an express pro- 
vision that on payment of the first instalment the general 
property in so much of the vessel as is then constructed 
shall vest on the purchaser, and once the property has 
passed subsequent additions made to the chattels, vest in 
the purchaser.? Moreover it is not essential that a 
stipulation for payment of an instalment shall be in the 
original contract, or that the stipulated instalment should 
be paid. A new covenant that on a payment the. property 
in the unfinished chattel should pass may be validly made 
during the progress of the work.? 

But there must be evidence sufficient to warrant the 
inference ? that the purchaser has agreed to accept the 
corpus so far as completed as in part implement of the 


contract of sale. Cases where the property was held 


Russell, supra ; of supervision by 
buyer : Woods v. Russell, supra ; 
Clarke v. Spence, supra ; Wood v. 
Bell,supra ; Seath v. Moore,(1886) 


1 Clarke v. Spence, (1836) 4 
A. & E. 418. 
2 Seath v. Mooreé,(1887) 11 Ap. 


Oa. 350, 55 L. J. P. C. 54. 


3 Such evidence may be of 
payment to be by instalments 
Woods v. Russell, (1822) 5 B & 
A. 942 ; Clarke v. Spence, (1536) 4 
A. & E.448 ; Laidler v. Burlinson, 
(1837) 2M & W. 602 ; Wood & 
Bell, (1856) 5 E. & B. 772,6 
E. & B. 365; of the signing by 
builder of certificate for regis- 
tering in buyer's name: Woods v. 


11 Ap. Oa. 350; of dealing by 
buyer with builders consent: 
Wood v, Bell, supra; of admissions 
by builder : Wood v Bell, supra ; 
of payment not appropriated to 
stages of the work, Laidier v. 
Barlinson,supra ; Seal h v. Moore, 
(1886) 11 A. C. 350. 


t Seath v. Moore, (1887) 11 Ap. 
Ca. 860, 56 L. J. P. C. 54. 


Sec. 80.) MATERIALS FOR SHIPS, 


not to have passed are noted infra‘ ; and to have passed, 
infra.? 

But this rule does not apply to materials intended for 
and marked for incorporation in the ship until they are 
affixed to or in a reasonable sense made part of the 
structure, unless there is an agreement for the sale of the 
materials separatim ; even if the contract provide that that 
such materials are to be the purchaser’s property they 
are not appropriated to the contract or sold.’ 

For unless there is in a contract something to indicate 
a sale of materials as distinct from the ship, the property 
in materials however much assigned to the ship does not 
pass.‘ | 

A mere license in such a contract authorising the 
purchaser, in the event of the contractor not completing 
his work by the stipulated time, to use such of the 
materials of the contractor as shall be applicable to that 
purpose, will not give the purchaser any property in such 
materials P even if he has taken possession of such 
materials.5 

For cases where the unattached materials collected for 
the ship were held not to have passed, see infra. 

The rule does not apply to materials to be fitted to a 


ship already in existence ; 


2 Laidler v. Burlinson, (1837) 
2 M. & W. 602; Bellamy v, Davey, 
(1891) 3 Ch.540, 60 L.J] Ch.778 ; 
Laing v. Barclay, (1908) A. C. 85. 

2 Clarke v. Spence, (where there 
was a special contract) (1836), A 
A. & E. 448, explained in Tripp v. 
Armitage, 4 M. & W. 687; Woods 
v, Russell, (1822) 6 B. & Ald. 942, 
doubted in Svath v, Moore, (1887) 
11 Ap. Ca. 350; see Goss v. Quin- 
fon, (1842) 3 M. & G. 826 ; Ex. $. 
Lambton, (1875) 10 Ch. A». 414. 

3 Reid v. Macbeth, (1904) A. C. 
223, following Seath v. Moore, 


such on attachment become 


(1887) 11 Ap. Ca. 350. 

* Reid v. Macbeth, (1904) A. C. 
223. 

5 Baker v. Gray, (1856) 17 C. B. 
402, 25 L. J.C. P. 161. 

6 Tripp v. Armitage, (1839) A 
M. & W. 687; Baker v. Gray, 
(1856) 26 L. J. C.P. 161 ; Wood v. 
Bell, (1856) 25 L.J. Q. B. 321, 
doubted by Blackburn, 8rd Ed. 


199; see McBain v. Wallace, 
(1881) 6 Ap. Ca. 588. 
7 Anglo-Egyplian Navigation 


Co. v. Rennie, (1875) L. R. 10 


C. P. 271, 44 L. J. C. P. 180. 
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PRICE TO BE ASCERTAINED. [Sec. 81. 


the property of the shipowner. The same reasoning 
however will apply to other chattels as to ships as to 
which the parties have agreed that the property shall 
pass while the chattel is in an incomplete state. ! 


The special point in ship building contracts is that there 
is a presumption of such intention ; but the whole matter 
is a question of intention to be gathered from the parti- 
cular agreement.? 


Where anything remains te be done to the goods by the 
seller, for the purpose of ascertaining the amount of the 
price, the sale is not complete until this has been done. 


Illustrations. 


(a) A, the owner of a stack of bark, contracts to sell it 
to B, weigh and deliver it, at Rs. 100 per ton. B 
agrees to take and pay for it on a certain day. 
Part is weighed and delivered to B ; the owner- 
ship of the residue is not transferred to B until 
it has been weighed pursuant to the contract. 


(b) A contracts to sell a heap of clay to B at a certain 
price per ton. B is, by the contract, to load the 
clay in his own carts, and to weigh each load at a 
certain weighing-machine, which his carts must 
pass on their way from A's ground to B's place of 
deposit. Here, nothing more remains to be 
done bythe seller ; the sale is complete, and the 
ownership of the heap of clay is transferred 
at once. 


Although the sale is for specific goods in a deliverable 
state, if the seller is bound to do anything to the goods 
for the purpose of ascertaining the price, the property 
does not pass until this has been done. 


1 Seath v. Moore, 11 Ap. Ca. p. ? Laing vw. Barclay, (1908) 
886 ; Young v. Matthews, (1866) — A. C. 36. 
86 L. J. C. P. 61. : 


Sec. 81.] CONDITIONAL SALE OF SPECIFIC GOODS. 


This rule and the rule laid down in section §0 fre- 
quently overlap. 


The English Code specifies the sort of act that the 
seller may have to do—weighing, measuring or testing. 
The first illustration is taken from Simmons v. Swift ! and 
the second Furley v. Bates.* This rule in England was 
regarded in one case as an inflexible rule of law? but in 
modern times the rule depends on the presumed intention 
of the parties, and if the circumstances show an intention 
to pass the property, that intention will be effective.‘ 


The editors of Blackburn, consider the rule as being 
devoid of reason: and point out tbat as a general rule 
both parties must concur in the weighing when the price 
is to depend on the weight, and that there is no reason 
why the buyer by delaying should obtain a benefit. As 
regards this point in Simmons v. Swift? it was said that 
the property could not pass because the concurrence of the 
seller was necessary in the act of weighing. But these 
remarks are, it seems, founded on the original observa- 
tions of Blackburn who inaccurately stated that the rule 
applied to all cases even when the buyer bad to do the 
act. But at Common Law it was subsequently established 


that it is immaterial what the buyer has to do if the seller 


has nothing to do.” And Blackburn's reasoning accord- 
ingly is not to the point. Further if the vendor has to 
do anything after delivery, the property will nevertheless 
Dass P 


1 (1826) 5 B. & C., 857. 

2 (1863) 2 B. & C., 200, reported 
sub nomine Furley v. Bates, 33 
L. J. Ex. 48. 

3 Zagury v. Furnell, (1809) 2 
Camp. 240; see Simmons v. 
Swift, (1826) 5 B. & C., 857. 

* Furley v. Bates, (1868) 33 
L. J. Ex. 48; Kershatw v. Ogden, 
(1865) 34 L. J. Ex. 159. 
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5 3rd. Ed. p. 186. 

6 (1826) 6 B. & C., 857. 

7 Gilmour v. Supple, (1858) 11 
Moo. P. C. 661. ; Furley v. Bates, 
(1863) 33 L. J. Ex. 48; Shoshi 
Mohum Pal v. Nobo Kristo, 
(1878) 4 0. 801. 

5 Hammond v. Anderson, 1 B. 
& P. N. R. 69; Greaves v. Hepke, 
(1818) 2 B. & Ald. 181. 
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SELLER TO ASCERTAIN PRICE. (See. 81. 


The reason of the rule seems to be that until the act is 
done the goods presumably will not be delivered and pre- 
sumably cannot be, for the seller does not know what he 
can charge for them. Generally speaking the property in 
goods does not pass until the seller is in a position to 
deliver them. If he still has to do anything to the goods, 
presumably he does not intend to give the buyer possession, 
which being given might deprive him of the opportunity 
to do anything to the goods at all. Where 289 bales of 
goat skins were sold, at so much per dozen skins and it 
was the custom of the trade for the seller to count the 
skins, and this had not been done when a fire destroyed 
the goods, it was held the property had not passed.! 

Although there has been part delivery the rule applies 
to the remainder. Where a parcel of starch was sold 
at 46 a cwt., and the seller directed the warehouseman 
to weigh and deliver it; it was held although part had 
been weighed and delivered, the property in the rest had 
not passed, as the act ot weighing was in the nature of a 
condition precedent to the passing of the property, be- 
cause the price was made to depend on the weight.? 


In Summons v. Swift? a specified stack of bark was sold 
at so much a ton ; part was weighed, paid for and taken 
away. It was held that the property in the residue had 
not passed because it had not been weighed and the 
concurrence of the seller in the act of weighing was 
necessary. 

In one case * in the Appeal Court it was seid obiter 
that where a whole flock of sheep was sold at so much 
a head and the seller's bailiff had to count the sheep, 
the exact number being uncertain, the property passed 
at once. The case seems to turn on the intention of 


1 Zagury v. Furnell, (1809) 2 3 (1826) 6 B. & C. 857 


Camp. 240. * R. v. Tideswell, (1905) 2 K.B. 
2 Hanson v. Meyer, (1805) 6 278 doubted by Benjamin 5th 
East. 614. Ed. addenda to p. 320. 
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the parties: but is certainly against authority, and 
conflicts with section 81 of the Contract Act and section 
18, rule 3, of the Sale of Goods Act. 

Where all that remains is to calculate the price from 
figures obtained by measuring or weighing, that does not 
prevent the property passing, for the seller has 
nothing further to do tothe thing sold, as for instance 
where all the figures of measurements of goods sold at so 
much a cubic foot were written on a piece of paper, but 
the whole had not been added up.! 

As in the case of the rule under section 79, the fact 
that the buyer has to do anything is immaterial.,? 

The rule depends on the intention of the parties, and 
so although the price is not exactly calculated, yet the 
intention may be that the property should pass, and 
the fact that a provisional estimate of the price is made 
was held to be evidence of an intention? that the 
passing of the property in specific goods should not 
depend upon the weighing to fix the exact amount, 
Though this presumption may be rebutted by evidence 
that a final adjustment of the price was intended to be 
a condition precedent to the passing of the property.‘ 

It is to be noticed that sections 79, 80, 81, lay down 
rules which are not exactly on the footing of ordinary 
conditions precedent. For in the cases of conditions 
precedent, the promisee can always waive the condition, 
and it has never been suggested that a buyer can waive 
the ascertainment of the goods, which it stands toreason 
he cannot, nor even in the case of specific goods can the 
buyer waive any of the conditions mentioned in these 
sections: for it has been held that the buyer cannot by 
doing what the seller ought to have done, pass the 

1 Tansley v. Turner, (1835) 2 


Bing. N. C. 151, 2 Scott 238; 
Coofer v. Bill, 3 H. & C. 722. 


2 Swanwich v. Sothern, (1889) 9 
A. & E. 805 ; Gilmour v. Suffle, 


(1858) 11 Moo. P. C. 551. 

3 M v. Kitching, (1872) 
L. R. 7 Q. B. p. 449. 

* Logan v Le Mesurier, (1847) 
6 Moo. P. C. 116. 
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CONDITIONAL SALE OF SPECIFIC GOODS. (Sec. 81. 


property to himself. Further it has been held that 
the property does not pass if the buyer prevents the 
seller from finishing the goods sold? The reason seems 
to be that a sale depends on the assent of the other 
party, and the property cannot pass without such assent, 
however wrongful refusal to assent may be. The only 
way to pass the property in such case is by a special 
agreement that it shall pass. 

Benjamin treats under the heading of conditional sale 
of ascertained goods, in addition to cases covered by 
sections 79, 80, 81, goods sold by description, and goods 
delivered on approval. The first subject is dealt with 
under the heading of conditions, though Benjamin is more 
accurate in treating such cases as being cases of failure or 
not to perform the contract. 


When goods are delivered to the buyer on approval or 
on other similar terms’ the property therein passes to the 
buyer,* under the English Law, (a) When he signifies 


his approval or acceptance to the seller or does any 
other act adopting the transaction®; (b) If he does 
not signify his approval or acceptance to the 
seller but retains the goods without giving notice 
of rejection, then, if a time has been fixed for the 
return of the goods on the expiration of such time and if 
no time has been fixed on the expiration of a reason- 
able time. What is a reasonable time is a question of 
fact.’ 

So too the property passes if the buyer makes the 
return impossible by his own act or default or if he cannot 
return the goods owing to the fraud of a person to 


1 Acraman v. Morrice. (1849) v. Smith, (1910) 1 K. B. 296. 
19 L. J. C. P. 57; sce Gabarron * See Durga v. Bhajan, (1904) 
v. Kreeft, (1867) L. R. 10 Ex. 274. 3811. A. 122. 

3 Brown v. Carron, (1808) 8 5 Ex parte Wingfeld, (1879) 10 
S. L. T. 297. Ch. D. 591. 

3 Sale or return was distin- $ S. of G. Act s. 18 (4). 
guished from agency in Weiner T See S. of G. Act s. 56. 
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whom he has entrusted them,! unless such bailment is 
consistent with the terms of the original contract.? 
The right to return the goods is not lost when they 


have been injured 3 or have perished * without the buyer's 


fault before the time fixed for their return, or if no time 


is fixed before a reasonable time has elapsed.’ 


But a 


bailee may be responsible for the price, although the 
goods perish without his fault, by custom of trade.® 
If the time for return has expired before the goods are 
returned, the seller can sue for the price.” But such time 
runs from the actual receipt of the goods by the buyer.® 
In India illustration (6) to section 78 shows that by 
retaining the goods with the intention of accepting them 


the property passes. 


Under the Common Law the mere non-return passed 
the property and notice of rejection apparently had no 


effect.? 


The Sale of Goods Act seems to have altered this 


by section 18(5).? In India under section 117, there 
is no need toreturn rejected goods, and looking at section 
118 it seems notice of rejection is all that is required. 


But it depends on the terms of the contract.? 


Contracts 


for sale or return generally mean that the goods are to be 
taken as accepted unless returned within a reasonable 


1 Ray v. Barker, (1879) 4 Ex. 
Div. 279 C. A., as to the risk in 
such cases see 8 227 ; Elphick v. 
Barnes, (1880) 6 C. P. D. 321; 
Chapman v. Withers, (1888) 20 
Q. B. D. 824. 


2 Weiner v. Gill, (1905) 2 K, 


B. 172, 74 L. J. K. B. 845 (1906) 
2 K. B. 579 C. A. 

3 Head v. Tattersall, (1871) L. 
R. 7 Ex. 7 (a horse). 

£ Elphick v. Barnes, (1880) 
5 C. P. D. 821, 49 L. J. C. P. 698. 
See Chapman v. Withers, (1888) 
20 Q. B. D. 824, 57 L. J. Q. B. 457 
(impossibility of returning a 
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horse within time in consequence 
of injuries received). 

5 As to reasonable time see 
Beverley v. Lincoln, (1887) 7 L. 
J. Q. B. 113 ; Moss v. Sweet, (1851) 
20 L. J. Q. B. 167, 16 Q. B. 498. 

ê Bevington v. Dale, (1902) 7 
Com. Cas. 112. 


7 Marsh v. Hughes, (1900) 16 
T. L. R. 376. 

8 Jacobs v. Harback, (1886) 2 
T. L. R. 419. 

° Moss v. Sweet, (1851) 16 Q.B. 
403, see Henj. 5th Ed. 332. 

19 Cited above p. 166, 
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SALE OR RETURN. [Sec. 81. 


time.’ In India it seems notice of rejection will be 
enough unless the burden of returning the goods is im- 
posed by the contract. 


Section 118 shows what acts amount to acceptance. ? 

When the party is entitled to make trial of the goods 
anything more than a reasonable trial will pass the 
property.? 

The seller's offer in such a case is irrevocable, his 
only remedy is to sue for the value of the goods retained.* 
When,however, the contract was for sale for cash or return, 
the property to remain with the seller, the seller was held 
entitled to recover the goods from an innocent pledgee,® 
for the special terms of the contract may exclude any 
intention to pass the property. Although generally the 
contract is for credit? it need not necessarily be soi 


Undoubtedly a contract of sale may make actual de- 
livery to the buyer or at a particular place’ a part of 
the bargain, and no property or risk may pass until such 
delivery. For instance the property in specific goods 
bought in a shop to be paid for on delivery does not 


pass before delivery? 


1 Moss v. Sweet supra, cited 
in Weiner v. Gill, (1906) 2 K. B. 
p. 581 C. A., but see Swain v. 
Shepherd, (1832) 1 M. & Rob, 223. 


2 See Kirkham v. Attenborough, 
(1897) 1 Q. B. 201. 


3 Elliot v. Thomas, (1838) 3 
M. & W.170; Lucy v. Mouflel, 
(1860) 29 L. J. Ex. 110 ; Okell v. 
Smuth, (1815) 1 Strakie. 107. 

4 Kirkman v. Attenborough, 
(1897) 1 Q. B. 201, 208 (C. A.) 

5 Weiner v. Gill, (1906) 2 K. B. 
574 A. C. But this case turned on 
the part that the party pledging 
was not a mercantile agent as to 
which see under s. 108. 


6 Kirkham v. Attenborough, 
(1897) 1 Q. B. 201. 


7 Contract Act ss. 38 & 80, illus,, 


S. of G. Act s. 38; Hale v. Rawson, 
4 C.B. N.S. 85; Paynter v. James, 
(1867) L.R. 2 C.P. 348; Brandt v. 
Bowlby 2 B. & Ad. 982, as to the 
risk in such cases sce Beer v. 
Walker, ' 1877) 46 L.J. C.P. 677 ; 
Bull v. Robinson, (1854) 10 Ex. 
342 (delivery on board a condi- 
tion precedent). 


8 Dunlop v. Lambert. (1838) 6 
C. & F. p. 621 (H.L.); Wheeler v. 
Pearson, (1857) 5 W.R.227(Eng.). 


9 Per Cockburn, C.J. in Cal- 
culta Co. v. De Mattos, (1868) 32 
L.J.Q.B. 822, 328; 33 L.J.Q.B. 
214, see Badische vw. Basle 
Chemical Works, (1898; A. C. 207, 
11 Sm. L.C. 0th Ed. 166, Benj. 
5th Ed. 322, 355 ; but see Ex parte 
Pearson, (1868) L. R. 3 Ch. 443, 
doubted in Ben). 5th Ed. 355. 


Sec. 81.) DELIVERY AT A PARTICULAR PLACE, 


Where the contract is to deliver unascertained goods 
F.O.B.! free alongside? or C.I.F., it seems that deli- 
very on board or alongside is an essential term of the 
bargain. Apparently delivery atthe port of destination 
is not a part of such contracts ; it has been frequently 
held that C.I.F. cash against documents involves no such 
delivery,? though recently the Court of Appeal held that 
a contract C.I.F. net cash gave the buyer an option to 
demand delivery to himself * : sed quaere, for if that were 
so, why should the buyer pay for the insurance. 

Under the English law, as Cockburn C.].5 put it, ‘there 
is an obligation on the part of the vendor not only to 
transfer the property in the thing sold but also to deliver 
possession to the buyer." And a tender of delivery en- 
titling the vendor to payment of the price must in the 
absence of a contractual stipulation to the contrary be a 
tender of possession,’ and not merely of constructive 
possession by delivery to a carrier, but if the goods are at 
sea it is enough to tender ® a bill of lading. But in India 
under section 91, shipment or the like has the same effect 


any goods at all under a C. I. F. 
contract no part of the breach 


1 See argument in Biddell v. 
Clemens,(1911) I. K. B. 984 C. A. 


andin Parker v. Schuller,l7 T.L.R. 
p. 300, per Pollock C. B. in Brown 
v. Hare, (1858) 27 L.J. Ex. 372, 
29 LJ. Ex. 6; Ogg v. Shuter, 
(1876) 1.C.P.D. 47. 

2 The Calcutta Co. v. DeMattos, 
(1863) 32 L.J. Q B. p. 328, 33 L.J, 
Q.B 214 fer Cockburn C.J. ; Stock 
v. Inglis, (1885) 10 A.C. 263, 12 
Q.B.D. 564. 

3 Parker v. Schuller, (1901) 17 
T. L. R. 299 C. A. ; Wanche v. 
Wingren, (1889) 58 L.J.Q.B. 519 ; 
Crozier v. Auerbach, (1908) 2 K.B. 
161 C. A., overruling Barrow v. 
Myers, (1888) 4 T.L.R. 441. The 
decision in these cases that on 
failure to ship the right goods or 


occurred within the jurisdiction 
of the English courts seems 
doubtful, for the seller ought to 
tender the documents to the buyer; 
see Parker v. Schuller supra. 

* Clemens v. Biddcll, (1911) 
1 K.B. 934 C. A. 

5 Ibid. per Kennedy, L. J. (dis- 
senting),citing Tregelles v.Sewell, 
(1862) 7 H. & N. p 579, since ap- 
proved in H.L. reversing the C.A 
(1911) 28 T. L. R. 42. 

$ Calcutta Co v. De Mattos, 
(1868) 32 L.J. Q.B. 322. 

7 Clemens v. Biddell, (1911) 
1 K.B. 984 C.A. 

8 Ibid in H. L. (1911) 28 T.L.R. 
42 reversing C. A. E | 
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as delivery to the buyer if the goods are sold. If by ship- 
ment there has been an irrevocable determination of an: 
election under section 84! the property in unascertained 


.goods would pass and the goods be sold. Accordingly in 


Offer 
Irrevocable. 


India the presumption is that shipment is delivery and 
semble entitles the seller to payment, but the parties may 
make what contract they please? and it may be for delivery 
to the buyer and not merely to the carrier. 

In hire purchase agreements as for instance contracts 
for the hire and conditional sale of furniture, the price to 
be paid by instalments, the property in the furniture does 
not pass until all the instalments are paid?: and this is so 
although the party hiring the goods give a promissory 
note for their full value as collateral security. Such 
agreements‘ must be construed as a whole, and the 
property in a hired chattel may pass in spite of an 
express provision to the contrary, if such provision is 
qualified by other parts of the contract ; for any conditions 
inconsistent with the intention that the property should 
not pass would be given effect to in preference to a mere 
expression of intention in words. The owner of the 
goods under a hire-purchase agreement has made an 
irrevocable offer to sell Prima fac the provision as 
to payment by instalments is for the buyer's benefit 


.and presumably he may anticipate the payments and 


so vest the property in the goods in himself on full 
payment.’ 


1 See § § 186, 187. 


2 Moll Schutte v.Luchmi Chana, 
(1898) 25 C. 505 F.B. 


3 Gofal Tukaram v. Sirabji, 
(1904) 6 Bom. L.R. 871. see Ex. 4. 
Crau'cour, (1878) 9 Ch.D.419 C.A. 
where the agreementso provided, 
but Benjamin approves of the 
rule as stated in the text, 6th Ed. 
827, 


* Muirhead v, Dickson, (1905) 
7 F. 686. But such agreements 


must be distinguished from actual 
sales for payment by instalments 
Maas v. Pepper. (1905) A.C. 102 ; 
Brooks v. Beirnsiein, (1909) 
1 K.B. ve. 


5 McEntire v. Crossley, (1895) 
C. 463. 


e€ Helby v. Matthews, (1895) A, 
C. p. 477. 


7 Lancashire Waggon Co. v. 
Nuttal, (1880) 42 L.T. 405 C.A. 


A. 


Sec. 81.] CONDITIONAL DELIVERY. 


The hirer is not a person who has agreed to buy goods 
unless he is under a binding contract to buy them. An 
option to purchase is not sufficient.’ A sale by a hirer 
with an option to purchase does not pass a good title under 
section 108 of the Contract Act.? 


The usual provision is that unless payments are regu- 
larly made the seller can retake the goods and all payments 
are forfeited. Whether such forfeiture would be valid 
is doubtful: probably not under section 64.3 In America 
at law such forfeiture is good, but not at equity.‘ 


In the case of a sale of specific goods the’ seller 
may by the terms of his contract reserve the right of 
disposal.) Even after delivery the seller can recover his 
goods from the buyer if the latter has failed to comply 
with a condition precedent to hisright to hold possession, 
as where delivery was conditional on certain bills being 
taken out of circulation,® or where delivery is made by 
mistake without payment,’ or where delivery is taken 
without complying with the terms of the contract as to 
payment.? Other instances of this rule are found in cases 


where the seller in shipping specific goods reserves the 


right of disposal? though this usually occurs in the case 
of unascertained goods.!? 


1 Helby v. Matthews, (1895) A. 7 Loeschman v. Williams, 
C. 471; distinguishing Lee v. (1818) A Camp. 181; see Cohen v. 
Butler, (1893) 2Q.B 818; see Foster, (1892) 61 L.J.Q B. 648 ; Ex 


Hull v. Adams, (1895) 65 L.J.Q.B. parte Catling, (1878) 29 L.T. 481. 


114. 8 Brandt v. Bowlby, (1831) 2 
2 Greenwood v. Holquette, (1873) B. & Ad. 932 ; Shepherd v. Harri- 
12 B.L.R. 46, 47. son (1871) L.R. 5 H.L. 116, L.R. 4 


3 See Re Dagenham, (1879) L.R. Q.B. 196, 493. 


goe Ge meng Vie, ® See Brandt v. Bowlby, (1881) 
( A dëcke 165 Lincoln v. Quynn Se ig a eine 

, l ' son, (1869) L.R. 4 Q.B. 196, 498, 
68 Md. 297. (1871) L.R. 5 H.L, 116; Barrow v. 


5 Cf. S. of G. Act s. 19. 
8 Bishop v. Shillito, (1819) 2B. Coles, (1811) 3 Camp. 92. 


& Ald. 829. 10 8 198. 
11 
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It must also be observed that the seller sometimes pur- 
ports to effect a present sale of future goods. Such a 
contract operates as an agreement to sell the goods,’ for 
there cannot be a prophetic conveyance.? The property in 
the goods cannot pass immediately? but it will if the 
seller by some act after his acquisition of the goods clearly 
shows his intention of giving effect to the original agree- 
ment or if the buyer obtains possession under an authority 
to seize them.‘ 

And in England it is said to be the rule that in 
certain cases where the future goods can be sufficiently 
identified, the property will pass without any new act 
intervening.? 

But in the case cited a builder agreed to lease land and 
build houses on it, and that all building and other materi- 
als brought on the land by the lessee whether affixed to 
the freehold or not should become the lessor's property. 
It was held that all such materials when brought on to 
the land became the lessor's in law.$ 

It seems that in India section 87 covers such a case and 
although a valid equitable assignment may result,’ the 
property cannot pass without some act by the seller: 
though bringing the goods on to the land would suffice. 
As to sales of potential goods sec para. 166. 


1 S. of G. Act. 6 (3). 

2 Belding v. Reed, (1865) 3 
H. & C. p. 961. 

3 Lunn v. Thornton, (1845) 1 
C.B. 379 which Benj. 5th Ed. 
130 doubts. 

t Section 87 Contract Act, 
Congreve v. Evetis, (1851) 10 Ex. 
298, 28 L. J. Ex. 278; Hof 
v. Hayley, (1856) 25 L. J. Q. B. 
195; Allatt v. Carr, (1858) 27 
L.J. Ex. 385; Chidell v. Galla- 
worthy, (1859) 6 C. B. N. S. 471. 


* Benj. 6th Ed. 128, 129; Reeves 
v. Barlow, (1884) 12 Q. B. D. 436 
C. A. 

6 See Ex parte Hubbard, (1886) 
17 Q. B. D. p. 700; only if they 
were the builder's property, Cum- 
berland Union Bank v. Maryfort, 
(1802) 1 Ch. 415. 

7 [f the goods can be identi- 
fied, see Tailby v.Official Receiver, 
(1888) 18 Ap. Ca. 523 ; Brandt v. 
Dunlop, (1905) A. C. 454, 


CHAPTER VIII. 
Sales of Unascertained Goods. 


Where the goods are not ascertained at the time of making 
the contract of sale, it is necessary to the completion of the 
sale that the goods shall be ascertained. 

Illustration, 

A agrees to sell B 20 tons of oil in A's cisterns. As 
cisterns contain more than 20 tons of oil. No portion of 
the oil has become the property of B. 


The first essential for a contract of sale is that the goods 
must be specified. Specific goods are defined by the Sale 
of Goods Act! as “ goods identified and agreed upon at 
the time a contract of sale is made." 

The rule that the parties must be agreed as to the 
specific goods on which the contract is to attach before 
there can be a sale, is founded on the nature of things.? 
Until the parties are agreed on the specific individual 
goods, the contract, if any, can only be to supply goods 
answering toa particular description, and as the seller 
could fulfil his contract by supplying any such goods, it is 
clear that there can be no intention to pass the property 
in any particular lot of goods, until the very goods are 
specified. 

The same rule applies although the goods are so far 
ascertained that the parties have agreed that they shall be 
taken from some specified larger bulk. The reason for 
the rule is the same: the parties do not intend to trans- 
fer the property in one portion of the stock more than in 
another. And this is so though unaccepted delivery 
orders have been given for the portion sold ? and such 


1 Section 62, bulk): Busk v. Davis, (1814) 2 


2 Blackburn, 3rd Ed. p. 182. M. a Sie Ve s of flax 
s . 7 marked P. D. R. at Davis Wharf 
Austen v. Craven, (1812) 4 Ex. a certain vessel); Boswell v, 


Taunt. 644; Shepley v. Davis, di 
(1814) 5 Taunt. i ; White v. SS (1862) 15 Moo. P. C. C. 


Wilks, (1814) 6 Taunt. 176 (Oil in 


(50 gle 


Section 82. 
Comple:ion 
of sale, 
when goods 
are unas- 
certained 
at date of 
contract. 


§ 1062. 
Goods must 
be specific. 


§ 163. 
Goods out 
of larger 
bulk. 


164 


§ 163. 


Delivery 
order. 


Whitehcuse 
v. Frost. 


GOODS OUT OF LARGER BULK. [Sec. 82. 


order is given to the buyer.! For the fact that the seller 
has given an order to a wharfinger for the delivery of 
the goods out of a larger bulk to the buyers, does not pre- 
vent them from countermanding it before anything further 
is done if the buyer becomes insolvent, for the property has. 
not passed? If the buyer obtains delivery of more goods 
than the seller intended, no property passes therein.? 

In Campbell v. Merscy,^ Erle C. J. said that it has been 
established by a long series of cases that the purchaser 
of an unascertained portion of a larger bulk acquires no- 
property in any part until there has been a separation and 
an appropriation assented to by the vendor and vendee. 
But as Benjamin? points out this does not necessarily 
mean a subsequent assent. The terms of the contract 
may bring the case under section 84 and if so the pro- 
perty passes on the determination of the seller's election. 
In Gillett v. Hill? it was said that in such a case there is. 
a power of selection in the vendor to deliver what he 
thinks fit ; and the right to the goods does not pass until 
the seller has made his selection. 

One case is in apparent conflict with this principle of 
the law of sale. In Whitehouse v. Frost,’ which is 
scarcely ever mentioned without doubt or disapproval,’ 
Townsend bought of Frost 10 tons of oil in S’s cisterns at 
buyer’s risk ; there were 40 tons in the cisterns belonging 


1 Brij Comaree v. Salamander, 
(1905) 32 C. p. 825, but see Busk 
v. Davis, (1814) 2 M. & S. 397 
explaining Whitehouse v. Frost, 
(1810), 12 East 614, but there the 
goods still had to be weighed. 

2 Wallace v. Breeds, (1811) 18 
East, 522, 12 R. R. 423. 

3 R. v. Tideswell, (1905) 2K. B. 
278. 

* 14 C. B. N. S. 412, cited in 
J. C. Shaw v. Bill, (1884) 8 M. 
88 o. c. 


5 4th Ed. p. 831, citing Brown 
v. Harc, (1858) 29 L, J. Ex 6. 


8 Gillett v. Hill, (1884) 2 Cr. & 
Mee. 531; see too Gabarron v. 
Kreeft (1867) L. R. 10 Ex. 274- 
(all the ore in a mine, property 
to pass on payment). 


" (1810) 12 East. 614. 


5 Benj. 4th Ed. 818; see 6th. 
Ed. 835, n. 8 where the case is 
said to be of no authority, though 
it has been followed in America. 
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to D and he had sold ro tons of it to Frost, which were 
‘the 10 tons sold to Townsend. Frost gave Townsend a 
-delivery order on D for these 10 tons. The order was 
accepted by D. Townsend left the oil with D and it was 
not severed from the bulk. It was held that the property 
passed as between Frost and Townsend. Lord Ellen- 
borough thought Frost had assigned all the right he ever 
held. Grose J. said that the risk was the buyer's, and 
delivery was complete so far as the vendor was concerned, 
-as the purchaser had to get the goods separated. Le 
Blanc J. put it on the ground that there remained nothing 
to be done between the parties. The purchaser accepted 
the only possession the seller ever had. In Bush v. 
Davis the same Judges said that Whitehouse v. Frost was 
-a sale of an ‘undivided quantity " and delivery had been 
made so far as the nature of things allowed. Blackburn 
‘considers that this explanation brings the case in line 
with the other authorities, but doubts if the facts as 
reported show any intention to sell specifically as an 
individual share. He suggests it may be a case of 
estoppel. 

Under this heading the case of Mitchell v. Buldeo Dass? 
seems to fall. There the buyers purchased the goods 
orany part thereof that may be in merchantable condi- 
dion. The goods were to arrive in five specific bales. 
The Court in absence of any evidence of the condition 
of the goods held that no property passed, because under 
the contract the buyer must have an opportunity to ex- 
amine the goods. On this point the case is similar to 
Jenner v. Smilh.? There two out of three specified 
pockets of hops lying in a certain warehouse were sold by 
sample, the seller set apart two for the purchaser and 
the warehouseman marked them for the vendee, but there 
«as no alteration made in his books, and the vendor 


2 (1814) 2 M. & S. 397. * (1869) L. R. 4 C. P. 270. 
a 35 C. 1. 
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remained liable for the storage. The vendor sent the ven- 
dee an invoice. Held, no property passed because the 
vendee had not made the vendor his agent to appropriate 
the goods, nor abandoned his right to compare the goods. 
with the sample or to verify the weights. There was 
neither previous authority nor subsequent assent to the 
appropriation,! 

If an undivided share is sold to be separated by the 
buyer from an ascertained bulk, it would seem the risk 
would pass to the buyer if the share remained unsepa- 
rated through his default, though tbe property would not 
pass until separation.? 

Where a seller despatched undivided goods to meet 
two contracts with different buyers, Lord Selbourne 
thought that the appopriation of goods to the aggregate of 
the two contracts passed the property to the 
buyers in undivided shares. The contract was F.O.B. 
and the House of Lords held that the buyer had an 
insurable interest.? Benjamin‘ doubts Lord Selbourne's 
view that the property had passed by the appropriation 
in an undivided portion of the goods to the respective 
purchasers, The other Judges were against this view. 

But though there can only be a sale of goods ascertained 
in a manner binding on both parties, for unless that be 
so, the agreement cannot be construed as a contract to 
pass the property in such goods, and if the goods 
are not ascertained or not in existence there can only be 
an agreement for sale,? yet the seller may be estopped 
from alleging that the goods are unascertained. Where 


1 See Benjamin, 4th p. 339, 6th 
p. 348, where the case is doubted, 
as this conflicts with the rule 
that a buyer who has given the 
seller authority to select goods 
can subsequently reject them if 
not according to contract sce 8180. 
Blackburn seems to consider the 
case sound, 3rd Ed. p. 144. 


2 Martineau v. Kitching, L. R. 7 
Q. B. p. 456 ; see however White- 
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house v. Frost, (1810) 12 East. 614. 


3 Slock v. Inglis, (1882) 10 Ap. 
Ca. 263 p. 267. 


* 4th Ed. p. 340; 5th Ed. p. 356. 


5 Scath v. More, (1886) 55 L.J. 
P. C. 54, 58; Reid v, Macbeth, 
(1904) A. C. 223; Sir James 
Laing v. Barclay, (1908) A. C. 35; 
McEntire v. Crossicy, (1895) A. C. 
p. 463. 
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sellers consented to a transfer of unappropriated goods 
by the buyer, it was held that he could not set up a 
claim of lien against the transferee who had acted on 
the faith of his consent, nor could he allege that there 
were no goods appropriated to the contract! 

Nor is it essential that the seller should have acted under 
no misapprehension of the facts, for the Privy Council 
laid down that the law of this country gives no countenance 
to the doctrine that in order to create estoppel the person 
whose acts or declarations induced another to act in a 
particular way must have been under no mistake himself 
or must have acted with an intention to mislead or 
deceive.? 

So too an owner may be estopped from setting up that 
the property in his goods has not passed, if he attorns 
to a party who thereupon advances money on security of 
goods? or who purchases the goods relying on the 
owner's acknowledgment that he holds the goods to his 
seller's order. Soa wharfinger who attorns to a second 
buyer, cannot afterwards set up the first buyer's title.5 
So where two delivery orders were negligently given, the 
giver was estopped from denying that they held two 
consignments.’ 

In a Calcutta case it was held that after a party had 
finally elected to treat the transaction as a completed sale 
by which the property had passed he could not afterwards 
set up that the propeity had not passed.’ 


1 Ganges Manufacturing Co. v. 
Sourujmull, (1880) 5 C 669 A. C. 
5 C.L R. 583, Anglo-India Jute 
Co. v. Omademull, (1910) 88 C. 
127 C. A. ' 

2 Sarat Chunder Dey v. Gofal 
Chunder Laha, (1892), 19 I. A. 
208, 20 C. 296. 

3 Woodley v. Coventry, (1863) 
32 L.J. Ex. 185 ; Knights v. Wiffen, 
(1870) 40 L. J. Q. B. 51; Stonard 
v. Dunkin, (1810) 2 Camp. 344. 


* Hawes v, Watson, (1824) 2 B. 
& C. 540, Anglo-India Jule Co. v. 
Omademull, (1910) 38 C. 127 
C. A.; see § 467. 

5 Gosling v. Birnie, (1831) 7 
Bing. 339; cf. Holt v. Griffin, 
(1833) 10 Bing. 246; Gillett v. Hill, 
(1834) 2 C. & M. 531. 

* Coventry v. G, E. R., (1888) 
92 L. J. Q. B. 604; 11 Q.B.D. 776. 

7 Buchanan v. Avdall, (1875) 
15 B. L. R. 276, 290 A. C. 
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ASCERTAINMENT OF UNASCERTAINED GOODS. [Sec. 82. 


The question as to whether parties can after treating 
the property as having passed, afterwards set up that it 
has not has been discussed in some cases in England. The 
Privy Council held that where a buyer who had purchased 
a raft of wood which was greatly damaged in a storm, 
treated the remains as his, this could not be taken as an 
admission that the property had passed when the contract 
showed that it did not pass, as the raft had to be measured 
by the seller.! The suit was by the buyer to recover the 
price paid for the portions not delivered and damages for 
breach of contract : it was held he could succeed in both 
claims.? 

Before considering the subject of subsequent appropri- 
ation, it must be noted that there is a class of goods 
intermediate between ascertained and unascertained goods, 
such as future crops ; which are specific to the extent 
that the seller is excused from delivery if they perish 
before the time for delivery without his default.3 Section 
87 deals with the appropriation of such future goods. 


If at the time of making the agreement for sale the 
goods are not specified or ascertained, goods may be 
appropriated or identified or specified as the goods on 
which the contract is to operate subsequently to the 
making of the contract, either by the assent of both 
parties or by the seller's determination of an election ; 
that is appropriation by the seller in pursuance of an 
authority given to him by contract ; and when they have 
been made specific, the presumption being that the pro- 
perty was intended to pass, the property will pass, unless 
there is something to show a contrary intention. 

The Statutory ruies are contained in sections 82, 83, 84, 
and 87 of the Contract Act. 


1 Logan v. Le Mesurier, (1847) * Howell v. Coupland, (1876) 1 
6 Moo. P. C. 116, 11 Jur. 1091. Q.B.D. 268 C.A.; Taylor v. Cald- 

2 See Boswell v, Kilborn, 15 well, (1863) 32 L.J. Q.B. 164. 
Moo, P. C. 309, 8 Jur. NS 443. 
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Where the goods are not ascertained at the time of Section. 85. 


making the agreement for sale, but goods answering the 


description in the agreement are subsequently appropriated goods by 


by one party, for the purpose of the agreement, and that 


appropriation is assented to by the other, the goods have tion. 


been ascertained and the sale is complete. 
Illustration. 

A, having a quantity of sugar in bulk more than 
sufficient to fill 20 hogsheads, contracts to sell B 20 
hogsheads of it. After the contract A fills 20 hogs- 
heads with the sugar, and gives notice to B that the 
hogsheads are ready, and requires him to take them 
away. B says he willtake them as soon as he can. By 
this appropriation by A and assent by B, the sugar 
becomes the property of B. 








The corresponding English rules are that where there 
is a contract for the sale of unascertained or future! 
goods by description,* and goods of that description and 
in a deliverable state? are unconditionally* appropriated 
to the contract either by the seller with the assent of the 
buyer, or by the buyer with the assent of the seller, the 
property in the goods thereupon passes to the buyer. 
Such assent may be expressed or implied, and may be 
given either before or after the appropriation is made.5 
Where in pursuance of the contract the seller delivers the 
goods to the buyer or to a carrier or other bailee 
whether named by the buyer or not, for the purpose of 
transmission to the buyer and does not reserve the right 
of disposal, he is deemed to have unconditionally appro- 
priated the goods to the contract. 

After an executory contract has been made, it may be 
converted into a complete bargain and sale by specifying 


2 Defined in S. of G. Act, s. ? Defined in sec. 62 (AIS of G. Act, 


62 (1). * Sections 1 (2) and 19 (1) ibid. 
2 $.e, of a class or kind. 5 S. of G. Act, s. 18 rule 5. 
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the goods to which the contract is to attach, or in legal 
phrase by the appropriation of specified goods to the 
contract! The sole element deficient fora perfect sale 
is thus supplied. The contract has been made in two 
successive stages instead of being completed at one 
time.? 

As has been already said unless both parties are pledged 
the one to give and the other to accept specific goods, 
no property can pass.? This is obviously just, for until both 
parties are agreed the appropriation cannot be binding 
on either, not upon (he one because he has not consented, 
nor upon the other because the first is free. The 
contract may be binding, but it has not fastened upon any 
particular thing. The selection of the goods by the one 
party, and the adoption of that act by the other, converts 


.that which before was a mere agreement to sell into an 


actual sale and the property thereby passes.* 

Where the goods being originally unascertained, one 
party appropriates some particular goods to the agree- 
ment, but the other has not subsequently assented 
thereto, such an appropriation is revocable by the party 
making it unless it is made in pursuance of an authority 
to make an election, conferred by the agreement,5 or un- 
less before revccation it is adopted by the other party.5 
In either of which two cases, it becomes final and irre- 
vocably binding on both the parties.? 

The question asto whether there has been a subsequent 
assent or adoption of the appropriation, is a question of 
fact : the question as to whether there has been a deter- 
mination of an election is one of law.’ 


1 J. C. Shaw v. Bill, (1884) 8 M. * Rohde v. Thwaites, (1827) 6 
38, quoting Benjamin. A. and B. 388. 

2 Cf. Juggernauth Agarwatlah v, 5 See Gath v. Lees, (1865) 8 
Smith,(1906) 34 C. 173 A.C., citing H. & C. 558. 
Rohde v. Thwaites, (1827) 6 B. and 6 See infra under “ Election." 
C. 388. 7 Blackburn 128, 3rd Ed. p. 187. 

3 See Blackbu: n, 3rd Ed. 137. Chalmers, 5th Ed. p. 50. 
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opi as A : $ 168. 
The Code draws a distinction in section 83 between Meaning of 
appropriated and ascertained.! appropria- 
tion. 


The term used in English law equivalent to the expres- 
sion “ ascertained " in the Contract Act is ‘‘ appropriated.” 
But that term has various meanings which illustrate the 
several stages which under the English law may occur 
before the completion ofa sale. " Appropriated ” to the 
contract may mean?: (1) that the goods are so far appro- 
priated that the seller would break his contract by de- 
livering any other goods, though they remain his property, 
or it may be® (2) that the goods are finally appropriated 
and the property has passed. The first class may be 
divided into cases where the word means : 

(a) a selection on the part of the vendor when he 
has the right to choose the article. 
(b) a mutual selection, 
and yet in both cases the property may not have passed, 
for the appropriation may be conditional. 

The simplest cases are these where there is no right 
of election, but a subsequent assent to the appropriation 
by the buyer is essential: the cases where the seller 
reserves a right of disposal will be considered separately. 

Appropriation is a matter of intention, and appropria-  $ 169. 
tion by mistake has been held to be inoperative.* Appropria- 


tion a mat- 
Appropriation may be conditional and the property will ter of inten- 

not pass unless the condition is fulfilled. In Godts v. nen 

Rose? where the contract was for 14 days credit, a M 

wharfinger's acknowledgment that he held the goods for 

the buyer was sent to the buyer by the seller through a 


clerk who asked for a cheque, but the buyer, though he 


1 Angullia Co., v. Sassoon, (1912) Docks, (1868) 14 C. B. N.S. 412; 


39 C. (to be reported). cf. Harvey v. Harris, (1878) 112 
3 Per Parke B. in Waite v, Baker, ass. 82. 
(1848) 2 Ex. 1. 5 S. oí G. Act, s. 19; Benj. 


3 See Laidler v. Burlinson, 5th Ed. 375. 
(1837) 2 M. & W. 602. 6 (1854) 17 C.B. 229. 


* Campbell v. The Mersey 
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took the wharfinger's certificate, refused to give a cheque, 
claiming 14 days' credit, and subsequently obtained the 
goods ; it was held that the appropriation was conditional 
on a cheque being given and no property passed. The 
Court construed the contract as giving the seller the right 
to insist on payment before delivery.! 

In Juggernath Augurwallah v. Smith,? mate’s receipts 
for goods were sent to the buyer together with a bill for 
the price, and there was a clause in the contract that if 
the receipts were retained for examination without pay- 
ment, they should be deemed to be the seller's property 
until payment. The buyer, without paying for the goods, 
took the mate's receipts and used them to obtain bills of 
lading, which he pledged. The Appeal Court held that the 
appropriation was not conditional, and that the property 
had passed. If the contract had been that the goods 
should remain the seller's property until payment, the 
decision must have been that no property passed. For 
the passing of property is a matter of intention. The law 
laid down is sound enough, for the Court found as a 
fact that there was no intention to make the appro- 
priation conditional: but probably the sellers were not a 
little surprised at such a finding : the whole contract seems 
a laborious attempt to make it impossible for the buyers 
to obtain the goods or documents of title without payment.’ 

Willis in his lectures on the Sale of Goods Act maintains 
that there can be no such thing as conditional appropria- 
tion ; either the party has appropriated the goods or he 
has not. This view is suggestive, but not altogether 
accurate. If the seller's selection of goods is clogged 
with a condition precedent, until that condition is fulfilled 


1 See also para, 197 as to the 3 The clause as to the goods 
necessity for conditions imposed remaining the seller's property 
on appropriation being authorised was said to be to preserve his lien; 
by the contract. but such a lien cannot subsist 

2 (1900) 33 C. 547; 34 C. 173 apart from possession. 

C.A. 
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there is no appropriation in that sense of the word by 
which alone the property can pass; but there is what 
is technically known as appropriation. The learned 
author is really quarrelling with the slipshod phraseology 
which has obtained in judicial circles. 

Pollock! observes that failure on the seller's part to 
satisfy the conditions for ascertaining or appropriating 
the goods, cannot be remedied in the buyer's favour by 
construction of law on the ground that the seller ought to 
have done what he did not. 

In Gabarron v. Kreeft? the purchasers agreed to buy 
all the ore from a certain mine to be shipped in their 
ships, payment to be made by acceptances to be given 
on a certificate that there was enough ore in stock to load 
vessels sent by the sellers for the goods, and the property to 
pass on acceptances being given for the price. The pur- 
chaser had paid for all the ore shipped and to be shipped 
in ships still unloaded. The seller had ore which he 
ought to have shipped in a ship sent by the purchasers. 
But no certificate had been given. He telegraphed that 
he would not load the ship on the buyer's account. He 
then loaded the ship and took bills of lading to the order 
of a fictitious person. The buyers sued for the goods. 
It was held that no goods had been appropriated and 
there being nothing to distinguish which goods had 
been paid for, payment of itself could not pass the 
property. The fact that the seller had committed a breach 
of contract by not appropriating the ore to the contract 
did not affect the point. However much it may be the 
duty of the seller to appropriate goods, until he does so 
no property passes. 

An unsuccessful attempt by the seller to appropriate 
a cargo to the contract which has been rejected will not 


12nd Ed. p 868, citing Gabarros 2 (1867) 10 Ex. 274. 


v. Kreeft, (1875) L.R. 10 Ex. 274, 3 Le in effect to his own order. 
see § 155. 
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prevent him from appropriating another cargo and insist- 
ing on the buyer accepting it, if he can do so in accordance 
with the terms of the contract as to time or otherwise.! 
But such second tender must be within the contract 
time where time is essential? The fact that on the first 
tender being refused, the seller made a second, does not 
prevent him on a suit for non-acceptance from relying 
on the first tender, In the case cited both tenders were 
rejected.? But if the first tender is accepted and acted 
on, it cannot be withdrawn,* and a second tender made. 
For a buyer by assenting to an irregular appropriation 
renders it irrevocable, and there is then a substituted 
contract for the goods accepted.* 


The buyer's subsequent assent is a matter of intention 
and assent by mistake would be inoperative,® but a case 
of estoppel might arise. 


In Rohde v. Thwaites” the buyer purchased twenty 
hogsheads of sugar to be filled and delivered by the seller. 
The seller delivered four, and subsequently filled sixteen 
others, and wrote to the buyer to take them away, and the 
buyer promised to do so. It was held that this promise 


cf. M'Connell v. Murphy (1873) 
L.R. 5 P.C. 208, where the second 
tender was bad, but independent 
of the first. 


1 Ashmore v. Cox, (1898) 4 
Com. Cas. 48; Borrowman v. Free, 
(1878) 4 Q. B. D. 600 C. A, cf. 
Barber v. Taylor, (1889) 5 M. & 


W. 627 (where second tender 
was too late). America Bronze 
Co. v. Gillette, (1891) 26 Amer. St. 
R. 286; see § 184. as to elec- 
tion ; but there is no reason why, 
if there is ne question of elec- 
tion, the seller should not tender 
a second time. It was said that 
after a ceremonial tender, the 
buyer had aright to expect no 
other, Re Salomon, (1899) 81 L.T. 
p. 330. 


27 See Buldeo Doss v. Hou, 
(1880) 6 C. 64 and cases in 
para. 172, Reuter v. Sala, (1879) 
48 L.J. C.P. 492. 


3 Sanders v. McLean, (1888) 
52 L.J. Q.B. 481, 11 Q.B.D. 327 ; 


i 


e 





* Gath v. Lecs, (1865) 3 H. & 
C. 558. 

5 Wallis v. Pratt, (1910) 2 K. 
B. 1003 not affected by the H. of 
L. on this point (1911) A.C. 394. 

6 Cambell v. Mersey Docks, 
(1863) 14 C.B.N.8. 412; cf. Harvey 
v. Harris, (1873) 112 Mass, 32 
cited in Benj. 5th Ed. 347. where 
both parties assented to the ap- 
propriation of packages contain- 
ing wrong goods, held no pro- 
perty passed. 

7 (1827) 6 B. & C. 888, 9 D.& R. 
293; cf. Alexander v. Gardner, 
(1835) 1 Bing. N. C. 671 ; Wilkins 
v. Bromhead, (1844) 6. M. & G. 
963, 13 L.J. C.P. 74. 
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was an implied subsequent assent and the property 
passed. 

In Elliott v. Pybus! a machine was ordered to be made ; 
after completion the buyer admitted it was made according 
to order and paid £2 on account, and asked to have it 
sent to him before payment. This was held sufficient 
assent to the appropriation. So where on hearing that 
goods have been placed in his own sacks, the buyer 
requested them to be despatched, this was held to be 
assent to the appropriation. When a buyer on hearing 
of the despatch of goods ordered, insured them, this was 
held a clear assent to the appropriation. Insuring goods 
however was held by Lord Chelmsford to be at the 
utmost an uncertain indication of an intention to assume 
the risk.4 But in that case there was an appropriation if 
there was any at all of only a part of the goods ordered. 

In Jenner v. Suüth 5 it was held there had been no 
subsequent assent. "There the sale was by sample of two 
out of three pockets of hops lying in a particular ware- 
house which had not been inspected by the buyer. The 
seller selected two and the warehouseman marked them 
with the buyer's name, but the seller remained liable for 
storage. The seller sent the buyer an invoice stating the 
numbers and weights, and notified to him that the hops 
were lying at his disposal. It was held that no property 
passed as the buyer had not given his previous assent to 
the appropriation and had not waived his right to check 
the weights, or to compare the bulk with the samples.® 


1 (1884) 10 Bing. 512, 4 M. & Sc. $ Benjamin, 5th Ed. 348, doubts 
389. this reason, for it conflicts with 


a Aldridge v. Johnson, (1887) the undoubted rule that even in 
26 LJ. Q.B 306 the case of previous assent, the 
tds ee e : buyer has the right on deliver 
b Sparkes v. Marshall, (1886) 2, compare the eds with the 
Bing N.C. 761. l sample or to ascertain in any 

iind v. Morice, (1876) 1 other way if they are of the con- 
App. Cas. p. 724 H. of L. tract quality. 
5 (1869) L.R. 4 C.P. 270. i 
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A Calcutta case is somewhat similar. The sale was of the 
goods, or any part thereof as might be in merchantable 
condition, contained in five specified bales to arrive. One 
was delivered and accepted; the rest rejected. It was held 
that as regards the rest no property passed, as the buyer 
had had no opportunity to examine the goods. But if 
the buyer without inspection takes possession of the goods 
or exercises proprietary rights over them, he impliedly 
assents to the appropriation.? 

The Indian cases closely follow the English rules, as the 
Jaw is the same. Where unascertained goods were agreed 
to be sold to arrive, and were appropriated on arrival by 
the seller, as the buyer rejected them as improperly 
marked it was held no property passed.? 


When goods bearing the contract mark were appro- 
priated by the seller to the bargain, and were shipped at 
the request of the buyer, marked with his mark as 
required by the buyer's shipping instructions, it was held 
the property passed, although the goods had yet to be 
examined by the buyer.* 

Such subsequent assent may be evinced by the buyer's 
conduct although he asserts that the quality is inferior, as 
when both parties submit the goods to arbitration to ascer- 
tain whether they are of the contract quality, and the 
buyer does not claim to reject them but only demands an 
allowance for inferiority.5 

If goods are ordered to be manufactured, under the 
English law, the mere contract for making a chattel to. 
order does not of itself vest in the person giving the order, 


1 Mitchell v. Buldco Doss, 15 t Juggernauth Agarwallah v. 
C. 1. but see previous note. Smith, (1906) 34 C. 178 C.A., 
2 Clive Jute Mills v. Ebrahim citing Folge v. Thwaites, see too- 
Arab, (1896) 24 C. 177. Bucha- Clive Jute Mills v. Ebrahim Arab, 
nan v. Avdall, (1876) 15 B.L.R. (1897) 24 C. 177. 
276, 288, 291. 5 Finlay Muir v, Radhakissen, 
8 Yule v. Mahomcd Hossain, (1909) 36 C. 786 O.C. 
(1896) 24 C. 124 C.A., 1 C. W. N. 71. 
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the property in the chattel when completed.! The reason 
was stated in Muchlow v. Mangles? to be that a tradesman 
often finishes goods which he is making in pursuance of 
an order given by one person, and sells them to another. 
If the first customer has other goods made for him within 
the stipulated time, he has no right to complain ; he could 
not bring trover against the purchaser of goods so sold. 

In Bishop v. Crawshay? a bill had been accepted by the 
purchaser, yet it was held no property passed although 
the goods were made, for until the money paid was appro- 
priated to the particular goods,* he could not bring trover 
for them if sold to another. 

There was a similar decision in the case of Atkinson v. 
Bell’; though as Benjamin points out the goods there 
were packed under the direction of the buyer’s agent, 
and semble the decision was wrong.’ 

But once the appropriation is assented to the property 
passes ? although subsequent additions have been ordered 
to be made to the article after its completion according to 
the original contract? 

In India section 87 applies and apparently the seller 
can determine an election and pass the property thereby : 
but what the section means is none too clear. 

In the period intervening between the making of the 
contract and the performance of any condition precedent 
a boná fide purchaser may acquire an interest in the chat- 
tel of which the first purchaser cannot deprive him.!? 


1 Wilkins v. Bromhead, (1844) 
13 L. J. C.P. 74 ; Clive Jute Mills 
v. Ebrahim Arab, (1897) 24 C. 177. 

2 (1809) 1 Taunt 318. 

* (1824) 8 B. & C., 418. 

4 Cf. Gabarron v. Kreeft, (1875) 
L.R. 10 Ex. 274 : Bellamy v. Davey, 
(1891) 3 Ch. 540. 

5 (1828) 8 B. & C., 277. 

^ 4th Ed. 348. 

12 


See Elliott v. Pybus, (1834) 10 
Bing. 512. 


5EIlioll v. Pybus, (1834) 10 Bing. 
512 ; Wilkins v. Bromhead, (1844) 
13 L. J. C. P. 74. 


9 Carruthers v. Payne, (1828) 
7 L.J C. P. 84. 


10 Mires v. Solesby, (1677) 2 Mod. 
248 ; Walker v. Clyde, (1861) 10 C. 
B.N.S., 381 (organ to be paid for 
by instalinents). 
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The same principle that the property prima facie does 
not pass till the chattel is manufactured and mutually 
appropriated on completion is also prima facie applicable 
in cases where a quantity of goods is contracted for as a 
whoie, for example a cargo. Generally the property in 
the goods constituting a cargo will not pass until the full 
cargo is made up and appropriated on completion. So 
when a cargo of rice was purchased, payment against 
sellers’ drafts with documents attached, the sellers being 
the charterers of the ship, and after part of the cargo was 
shipped it was destroyed, the House of Lords affirmed 
the ruling of the Appeal Court that the property did not 
pass until the full cargo was shipped, for the seller had 
to complete the loading so that the documents might be 
made out, which was a thing necessary to be done before 
the goods were in a deliverable state,! and that although 
the buyer had insured the whole cargo, he had no insur- 


able interest in the part shipped. This case must be 


distinguished from the Colonial Insurance Co. v. Adelaide 
Marine Insurance Co.2 where a cargo was purchased free 
on board. The buyer chartered the ship and insured the 
cargo ot wheat “ now on board or to be shipped." Part 
was shipped, and then the vessel was lost in a gale. The 
Privy Council held that the property had passed. In 
Anderson v, Morice) the vendors sold an undivided cargo 
to be sent ina ship chartered by them, the goods delivered 
on board remained in their possession and they retained 
the shipping documents until the completion of loading. 
In the other case the purchasers were the charterers, and 
the sellers had nothing to do with the shipping documents. 
The Court distinguishing Anderson v. Morice, held that 
delivery of the wheat on board from time to time was de- 
livery to the purchasers and the property passed on such 
delivery. 


1 Anderson v. Morice, (1876) divided on the point). 
1 Ap. Ca. 713 (the house was 2 (1886) 12 Ap. Ca, 128 P. C. 


Sec. 83.] ELECTION. 


The second method of appropriating the goods is by 
the seller's determination of an election. Before con- 
sidering the provisions of the Indian Contract Act as 
regards election, it will be convenient to set out the 
Englsh rules which were good law when the Contract 
Act was passed, and remain so still in England. 


The English rule on the subject of election is that 
when from the nature of an agreement one party! has 
to do some act to the goods, which from its nature cannot 
be done until the goods are appropriated, he has 
authority to select goods in order that he may be able 
to do that act, and when once he has commenced that 
act, the appropriation has been irrevocably determined, 
but till then he may change his mind.? It follows from 
this that where from the terms of an executory agreement, 
the seller is to despatch the goods,’ or to do anything to 
them that cannot be done till the goods are appropriated, 
he has the right to choose what the goods shall be‘; 
and the property is transferred the moment tbe despatch 
or other act is commenced, for then the appropriation 
is made conclusively by the authority conferred by the 
agreement, and in Lord Coke's language the certainty 
and thereby the property begins by election ^; but how- 
ever clearly the seller may have expressed an intention 
to choose particular goods, and however expensive may 
have been his preparations for performing the agreement 
with these particular goods, yet until the act has actually 
commenced the appropriation is not final, for itis not 


1 The case of a buyer having HL 119. 


the right of election is rare, and 
there is no reported case on the 
point. 

2 Benj. 5th p. 342 Heyward's 
Case (1595) 2 Co. Rep. 37a., 2 
Coke 36; Chalmer’s Ist Ed. p. 43; 
Blackburn 2nd Ed. p. 180; cf. 
Rankin v. Potter, (1878) L. R. 6 


e 
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3 Ex. p. Pearson, (1868) 37 L.J. 
Ch. 554, L.R. 8 Ch. Ap. 443. 

* The goods selected must 
answer to the contract, if they 
do not, no property passes; see 
para. 181. 

5 Hcyward's case, 2 Coke 86. 
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ENGLISH RULE OF ELECTION. [Sec. 84. 


made with the authority of the other party nor binding 
upon him.! 

This proposition is illustrated by Blackburn by two 
cases on the border line. In the first, goods were ordered 
from the manufacturers to be despatched in a ship by 
them on being insured. The goods were packed and 
marked for the buyer, insured and sent to the seller's 
shipping agent; while being put on board by him they 
were injured. It was held that the property had passed.* 
The same Judges who had decided Frugano v. Long, 
held in Atkinson v. Bell? that where machines were 
ordered to be made after the pattern most approved of 
by a person called Kaye and were made and altered to 
suit some alteration in Kaye's machines, and were then 
packed for despatch under the supervision of the buyer's 
agent and the buyer was informed that they were ready 
and was asked by letter how they should be sent, but 
did not reply, no property had passed. 

Blackburn * observes that there can be no doubt that 
the seller in Atkinson v. Bell had as far as intention 
could do it appropriated the goods to the contract ; but 
he had done nothing under his contract: he had only 
made great preparations for doing something ; he could 
still have supplied any other machines answering the 
description ; but if the buyer had assented to the appro- 
priation the case would have been different. Benjamin® 
says that this case is about as near an approximation to 
a determination of election without actually becoming 
so as can well be conceived. It can only be distinguished 
from Fragano v. Long, on the ground that there the 
order was to despatch the goods on the buyer’s account, 
and that" when ithe goods were being despatched, it was. 


1 Blackburn 8rd Ed. p. 188, B. and C. 219. 
cited in Aldridge v. Johnson, 26 3 (1828) 8 B. and C. 277. 
L. J. Q. B. 296. * 8rd Ed. p. 189. 

2 Fragano v. Long, (1826) 4 5 5th Ed. p. 360. 


‘Sec. 84.] ELECTION IN ENGLISH LAW. 


really the act of the buyer through his agent the seller, 
and this constituted an implied assent to the appropriation 
made by the seller which then became no longer 
revocable. This element was wanting in Atkinson v. 
Bell. But it would seem having regard to Rhode v. 
Thwaites that this case was not rightly decided, for 
it appears that the machines were altered to suit the 
buyer's agent and packed under his direction ; and the 
cule at Common Law is that where the seller is to manu- 
facture goods for the buyer, primd facie the property 
wil pass when the goods are completely made and are 
appropriated with mutual assent.? 

It is quite clear that under the English Law the mere 
selection or setting aside of goods cannot change the 
property. The reason is that such action may be 
merely for the convenience of the party without any 
final determination to employ the goods for the fulfilment 
of his contract. So far the rule is consonant with sense. 


But the distinction drawn between a mere intention 
to appropriate and a determination of an election 
especially when the rule goes so far that it has been held‘ 
that however clearly the seller may have expressed an 
intention to choose particular goods, and however 
expensive may have been his preparations for performing 
the contract with particular goods, there is no final 
appropriation, is not so clearly reasonable. 

The reason given by Blackburn? for disregarding 
mere intention, is that the appropriation is not made 
with the authority of the other party nor binding on 
him. He admits however that the agreement gives the 
seller a right to choose the goods. And there seems no 
logical reason why the exercise of that authorised choice 


1 (1827) 6 B. and C. 388. * Aldridge v. Johnson, (1857) 
2 See para. 174. 26 L. J. Q. B. 296. 


3 Dixon v. London Small Arms 5 Blackburn 128 ; 2nd Ed. 130. 


Factory, (1876) 1 A. C. 632. 653. 
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ELECTION IN INDIA. [Sec. 84. 


should be any less effectual than the doing of any act 
to the goods when chosen. 

The Sale of Goods Act has not interfered with the 
Common Law in this respect and only provides that the 
assent of the buyer to an appropriation may be express 
or implied, and may be given before or after the appro- 
priation is made.! 

But the Contract Act has three sections relating to 
the point, 83, 84, and 87. Now section 83 provides that 
if the buyer of the goods are subsequently appropriated, 
and the other party assents, the goods are ascertained 
and the sale is complete. Had the section stood alone 
it would obviously have been construed to mean the 
same as section 18 rule 5 (1) of the Sale of Goods Act. 
But section 84 provides. 


Where the goods are not ascertained at the time of making 
the contract of sale, and by the terms of the contract the 
seller is to do an act with reference to the goods which can- 
not be done until they are appropriated to the buyer, the 
seller has a right to select any goods answering to the con- 
tract, and by his doing so the goods are ascertained. 

Illustration. 

B agrees with A to purchase of him ata stated price, to 
be paid on a tixed day 50 maunds of rice out of a larger 
quantity in A’s granary. It is agreed that B shall 
send sacks for the rice, and that A shall put the rice 
intothem. B does so and A puts 50 maunds of rice 
into the sacks. The goods have been ascertained. 








Apparently the selection of the goods and not the 
‘* act" is the crucial point. Section 87? refers to future 
goods and is vague, save that the seller mayy b acts 
transfer the property in the goods, and though inelegant 
would not by itself be construed as altering the Common 


2 Sec. 18 rule 6 (1). cases coming within s. 87. 
2 See ante para. 174 for English 


Sec. 84.] WHAT AMOUNTS TO ELECTION. 


Law rule’: but section 84 is clearly contrary to the 
Common Law although the illustration seems to show 
that the Legislature meant to follow it. 

The Indian decisions on the point are not very clear.? 
The view taken by Sir Fredrick Pollock? is that section 
84 is subordinate to the principle laid down in section 83, 
and that it is intended to declare existing law, but that it 
is doubtful whether the English authorities warrant the 
statement in this positive and unqualified form. The 
section however would have followed the Common Law 
if the determining point had been the act and not the 
mere selection. Doubtless the English rule is more 
convenient for deciding cases, but it seems clear that the 
Indian Legislature deliberately altered a well-known rule 
and intended to avoid the obvious hardship of cases such 
as Atkinson v. Belt. The mere fact that section 84 was 
surperadded to section 83 shows an intention to alter the 
Common Law. 

Selection however to be effective must be final and 
irrevocable : and the result of the Indian rule is that the 
question is one of fact and not of law. The courts must 
decide when the seller has irrevocably selected, and 
generally speaking the English rule requiring an overt 
act will be the test applied and will only be disregarded 
when the seller has otherwise obviously made a bond fide 
selection to fulfil his contract. 

It is to be noticed that the principles of sections 80 
and 8l apply in cases where the seller has an election. 
Thus* where an unascertained cargo was sold to be 


1 But see Maradugula v. Kotala, 3 2nd Ed. p. 868. 
(1911) 21 M. L. J. 418, where the 4 Anderson v. Morice, (1875) 
appropriation of trees to be cut L.R.10C.P.609 1.A.C. the dissent- 
and despatched by one party was ing Judges construed the con- 
held to be made on such despatch tract as intended to pass the 
without any further assent by the property as each sack was loaded 
other party. into the ship. 

2 See para. 191. 


(50 g | C 


183 


§ 177. 


Indian cases. 


amounts to 
election. 


Where the 
rrice has to 
be ascer- 
tained. 


price to be 
ascertained. 


Where 
goods to be 
made 
deliverable. 


Selection of 
a portion of 
a larger bulk. 


e 


ELECTION WHERE CONDITION UNFULFILLED. [Sec. 84. 


shipped in a particular ship, the price to be fixed by 
weighing and to be payable against the shipping docu- 
ments, and on notice of the ship's arrival to be loaded, the 
buyers on the suggestion of the sellers insured the goods, 
but not the expected profit, and after part was shipped, 
it was destroyed, whereupon in order to charge the under- 
writers the sellers made out a bill of lading for the lost 
goods which the buyers took and gave acceptances for, 
it was held that it was a contract for an entire cargo, and 
though as the price depended on weighing by the seller 
and buyer that showed a $rimá facie intention that no 
property should pass until the price was ascertained, 
still the contract showed that the intention was that the 
property should pass before that time,! but that as the 
sellers had to complete the loading so that the docu- 
ments might be made out, which was a thing necessary 
to be done betore the goods were in a deliverable 
state,? no property had passed in the part loaded : and 
that after loss the buyer could exercise his option to 
accept a portion only but not so as to charge the 
underwriters.? 

If the seller having an election selects an unascertained 
portion out of a larger bulk the purchaser acquires 
no property in any part until there has been a sepa- 
ration of the correct quantity by the seller* As 
Benjamin 5 rightly points out the assent of the buyer to 
the appropriation is in cases, where the seller has an 
election, prior thereto, but that does not make a 
selection of an unascertained portion of a larger bulk an 
election ; there must be a separation and appropriation 
by the seller, otherwise no property passes, for the 


1 As under s. 60. 5 Sth Ed. 340. But see fer 
? See § 81. Lord Selbourne in Stock v. Inglis, 
3 See § 154. (1863) 10 A. O. 263 ; but see post 


£ Campbell v. The Mersey Docks, p. 207. 
(18683) 14 C.B.N S. 412. 
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goods are not ascertained ; a case of estopel may however 
arise. 


It does not appear from the terms of sections 84 and 87 
that for the property to pass the seller need give notice 
of the determination of an election.! Neither Benjamin? 
nor Blackburn? consider it to be necessary. From the 
nature of the case none is necessary, for the buyer has 
given the seller authority to appropriate goods. In the 
case of other elections* Bramwell, L. J.5 said I know of no 
rule which compels a person having an option to give 
notice which way he exercises it, where the position of 
the other party would not be affected by the giving or 
withholding of notice, where his conduct would not be 
regulated thereby. | 


If there is an unfulfilled condition precedent no proper- 
ty passes, even though the goods have been delivered 
into the actual possession of the buyer, and this applies 
to the case of specific goods.? 


Primá facie no property passes by any act purporting 
to be a determination of an election unless such election is 


1 Other elections seem to depend 
on notice, Scarf v. Jardine, (1881) 
7 A.C. p. 361, but see Rankin v. 
Potter, (1873) L.R. 6 H.L. p. 186. 


2 Sth Ed. p. 843. 


3 128, approved in Aldridge v, 
Johnson, (1857) 26 L.J.Q.B. 296. 


* See as to the necessity of 
giving notice of shipment where 
contract is void if the ship is lost, 
Nasservanji v. Khambatta, (1888) 
18 B. 15 disapproved in Dadabhai 
v. Khambatta (1897) 22 B. p. 196; 
and see Ashmore v. Cox, (1808) 4 
Com. Cas. 48, where a somewhat 
similar clause as to Joss or non- 
arrival for other  unavoidable 


cause, was held only to apply to 
goods shipped “and I think 
declared." But see Rankin v. 
Potter, (1873) L.R. 6 H.L. p. 136, 
set out infra. 

5 Rankin v. Potter, (1878) L.R. 
6. H.L. p. 186 (election to abandon 
to underwriters). 


5 Blackburn 2nd Ed. 285 Beng 
6th Ed. 566, Ullock v. Reddelein, 
(1828) 5. L. J. O. S. K. B. 208 (par- 
ticular mode of transmission). 

T G I.P. v. Hammandas, (1889) 
14 B. 57; S. of G. Act S. 19 (1). 

8 Bishop v. Shillito, (1819) 2 B. 
& A. 329 (n); Loeschman v. 
Wilhams, (1816) 4 Camp. 181. 
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ELECTION MUST CONFORM WITH CONTRACT. [Sec. 84. 


made in strict! accordance with the contract. If the 
goods selected are not according to the contract no pro- 
perty passes, for there has not been performance of the 
contract. The seller's duty is to give the buyer the pro- 
perty and possession, actual or constructive, of the correct 
quantity of goods corresponding to the description in the 
contract, specified and identified.? He cannot by election 
or otherwise appropriate another person's goods to the 
contract. l 

It has been held that if the election is not in conformity 
with the contract it is no election atall,5 and this is cer- 
tainly so if the buyer rejects itë But ifthe seller makes a 
tender the buyer has his option to accept goods although 
they do not conform to the contract, but until he has 
exercised that right no property passes,® and he has not in 
the meantime an insurable interest in the goods. On this 
last point there seems to have been no difference of opinion 
in Anderson v. Morice9 ; the judges who held that there 
was no insurable interest did so on the ground that until 
the cargo was complete there was no election at all. 
Sparkes v. Marshall" was distinguished because there, 
although the seller had shipped a wrong quantity of goods 
to a wrong port, the buyer had assented to the appro- 
priation in ignorance of its defects, and had therefore 


1 The contract may make an 
election as to each item binding ; 
see s. 182. 

2 Vigers v. Sanderson, (1901) 1 
K.B. 608, Benj. 5th Ed. 356 ; Cun- 
liffe v. Harrison, (1851) 6 Ex. 903; 
Hart v. Mills, (1849) 16 M. & W. 
85 ; Dixon v. Fletcher, (1837) 3 
M. & W. 146. 

3 J.C. Shaw v. Bill, (1886) 8 M. 
38 ; cf. Fragano v. Long, (1825) A 
B. & C. 219; Alexander v. Gardner, 
(1835), 1 Bing. N.C. 671; as to 
quantity see s.s. 119, 182. 

£ Cumberland v. Maryport, 


(1892), 1 Ch. 415. 

5 Borrowman v. Free, (1879), 48 
LJ.Q.B. 65 C. A.; but see per 
Beamwell B. Langton v. Higgins, 
(1859) 28 L.J.C.P. 252 “if the 
buver had a right to object to the 
quality that at the utmost would 
only be an option in him, and 
would not prevent the property 
from passing.” 

9 Anderson v. Morice, (1876) 1 
Ap. Ca. p. 780; Wallis v. Pratt 
(1910) 2 K.B. 1003 C.A. overruled 
on other points; (1911), A.C. 394. 

7 2 Bing. N.C. 761. 


Sec. 84.] ELECTION AS TO PART. 


an option to reject the goods when he discovered the 
defects, but the loss occurred before he exercised his 
option. It was decided that although the buyer might have 
the option to accepta short cargo if tendered, still unless 
as each sack was put on board the seller was bound to 
tender it, as having elected, the buyer could after loss elect 
to accept it, but not so as to charge the underwriters. 

As has been observed frimá facic the election must not 
only be of the right goods, but of the right quantity, other- 
wise the buyer need not accept them.! But the contract may 
be so framed as to show an intention that the property 
in each separate item shall on the due determination of 
an election in its respect, pass to the buyer.? And if after 
due exercise of the right of election as to part the seller is 
excused further performance, as for example by superven- 
ing impossibility, the property passes to the buyer.’ But 
the converse proposition that if after loading part of a cargo 
it was destroyed, the seller could put in goods enough to 
complete the cargo allowing for the part destroyed and 
claim that it was a proper election was held to be 
unsound.* 

The buyer also has the option to accept an election as to 
part if tendered where the seller refuses or fails to deliver 
the rest : but when the property vests in such a case is not 
clear. In Anderson v. Morice,4 Lord Hatherly held that 
until the buyer exercised his option no property would 


pass.5 


1 But see for the case of instal- 
ment contracts § 538. 


? Anderson v. Moríce,(1875).L.R. 
10 C.P. 609, 617, 1 Ap. Ca. 718 
H.L.; The Colonial Ins. Co. v. The 
Adelaide Marine lus. Co. (1886) 
12 Ap. Ca. 128 P. C. ; Aldridge v. 
Johnson, (1857) 26 L. J. Q. B. 
296 ; Langton v. Higgins (1569), 
28 L. J. Ex. 252; cf. Bryans v. 
Nsx (1839), 4 M. & W. 775, where 
semble each cargo was intended 
to be complete. 
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Lord O'Hagan considered that there might be an 


3 Rugg v. Minelt, (1809), 11 East, 
210. 


* Anderson v. Morice, (1875), 1 
A.C. p. 726, 783. 

5 But it has been held that 
after an election as to a part of 
the goods, the seller cannot divest 
the property which is in the 
buyer, but the cases related to 
filling the buyer's sacks, Aldridge 
v. Johnson, (1857) 26 L. J. Q. 

p. 800 and bottles Langton v. 
Higgins (1659) 28 L.J.C.P. 262. 
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anticipatory exercise of the option,! and this view is in 
accord with all the cases on the point.? 

It seems such option can be exercised as to goods not 
in accordance with the contract? but semble there can 
hardly be an anticipatory exercise of the option in such 
cases.* 

But the buyer may by assenting to what he thought was 
an exercise of an election vest the property in himself 
although on discovering the defects in the appropriation 
he may reject it. 

The determination of an election must be intentional, 
and if the only evidence of appropriation is a mistake of 
the seller's servant, no property passes.’ 

An election to appropriate once made is final and irrevo- 
cable. The property having passed thereby, nothing 
the seller can do will divest it It is binding on both 
parties Benjamin? however states that in certain cases 
it can be revoked, but the authorities cited by him do 
not support him. He suggests the qualification that it is 
revocable if the other party has not in reliance thereon 
altered his position. But there is no case which supports 
this with respect to an election to appropriate goods. Gath 
v Lees? where the election was to deliver in August or Sep- 
tember and the seller gave notice for an August delivery, 


5 Campbell v. The Mersey Docks, 
(1868), 14 C B.N.S. 412 ;Thornton 
v. Simpson, (1816) 6 Taunt. 556; 
see § 169, but quaere is not the 
seller estopped from setting up his 
servant's mistake. 


1 Relying on the cases cited on 
last page in note 2, 

3 See cases on note? previous 
page. 

5 See Wallis v. Pratt, (1910) 2 
K.B. 1008, not affected by the 


judgment on the H.L. on this 
point (1911) A.C. 394 ; Anderson v. 
Morice, (1876), 1 Ap. Ca. p. 730; 
Bee 88 171, 151. 


* Sparkes v. Marshall, 2 Bing. 
N.C. 701 approved in Anderson 
v. Morice (1875) L. R. 10 C.P. 618, 
l A. C. 713. 


6 Blackburn 8rd Ed. 138, citing 
Hey wood's case 2 Coke. 36. 

7 Aldridge v. Johnson, (1857) 26 
L. J. Q. B. p. 300 and see as to 
election as to part para. 182. 

8 5th Ed. 357, citing Gath v. 
Lees and Barrowman v. Free. 


? (1865) 3 H. & C. 558. 
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supports the qualification, but that was not an election to 
appropriate goods. That case however was explained ! 
in Borrowman v. Free? as if it supported the qualification 
in respect to such an election, but the opinion of Bramwell 
L. J., was that the passage in Blackburn? was correct. 
The facts in Borrowman v. Free? were that the seller 
tendered bills of lading for a cargo which were rejected 
by the buyer : on reference to arbitration the objection was 
upheld. The seller then within the time allowed by the 
contract tendered bills of lading for a second cargo which 
was in accordance with the contract. It was held that it 
was a good tender. Bramwell, L. J., said the sellers if they 
had made an election at all by the first tender made one 
which they had no right to make and withdraw it with 
the sanction of the buyers. Brett, L. J., said the doctrine 
of election did not arise, as there was no appropriation in 
the case of the first tender, because it was not in accord- 
ance with the contract.* 

In Reuter v, Sala® the sellers having an option to 
deliver 25 tons of goods by ship or ships, to be declared, 
declared for one shipment. The shipment included five 
tons not according to contract: and the sellers sought 
to amend it by substituting another five tons which were 
also not in accord with the contract. They then con- 
tended that the buyers should accept the 20 tons. It was 
held that as they had elected to ship by one vessel and de- 
clared their election to the buyers, still more when they 
followed up their election by tendering the whole, they 
could not turn round and call on the buyers to accept part 
thereof, as they might have done but for the election. It 

1 Per Brett L. J. who however point argued. 
held that no question of election 3 Blackburn 8rd Ed. 138, citing 
arose in the case. Heywood's case 2 Coke 36. 

2 (1879) 48 L. J. Q. B. 65 C. A. t Ibid. p.67 and per Cotton L.J. 
so held also in Tetley v Shand. p. 70. 


(1872) 25 L. T. 658. C. A. where 5 (1879) 48 L. J. Q. B. 492 C. A. 
the Court would not hear the 


(50 g | C 


6 184 


189 


190 


§ 184. 


ELECTION IRREVOCABLE. [See. 84. 


was also said that if, after the declaration and tender, the 
sellers had on finding out the mistake, after it was ap- 
parent that they could not deliver the whole, separated 
the good from the bad and made a fresh tender of the 
former for acceptance, the buyers could have rejected. 
This seems difficult to reconcile with Borrowman v. Free, 
where the seller not only tendered but fought the ques- 
tion of the correctness of his tender before an arbitrator. 
Benjamin ! says that in Reuter v. Sala the amended tender 
was bad because out of time, and the sellers might have 
substituted a fresh declaration of twenty-five tons if they 
could have in time or even of an instalment if made when 
there was nothing to show that he could not deliver the 
full quantity,? and that the judgments show this. But 
the reasons given in the case for saying the election was 
binding conflict with the decision in Borrowman v. Free. 


In an earlier similar case when sellers by mistake de- 
clared for the wrong ships and amended the declaration 
within the contract time, it was held that the buyers were 
bound to accept the second correct declaration as they 
were not prejudiced and had taken no steps on the first 
notice.) In a similar case of a declaration, Russell, C. J.,‘ 
said the sellers were not estopped if they made a declara- 
tion which was properly objected to as not answering to 
the contract from making a fresh one provided it was in 
time, because the buyer had not treated the first declara- 
tion as an absolute breach and repudiation of the contract. 
But this reason conflicts with Borrowman v. Free. 


1 5th Ed. p. 720. when he has already made a 

3 A distinction made in Brandt defective delivery, unless the con- 
v. Lawrence, (1876) 1. Q.B.D. 344, tract makesdelivery of the entire 
but there seems no reason for quantity a condition. 
differentiating in instalments con- 3 Thornton v. Simfson, (1816) 6 
tracts between the buyer's duty Taunton 556 C.A. approved in 
to accept an instalment when itis — Borroieman v. Free. 


clear the seller cannot make up * Ashmore v. Cox, (1898) 4 Com 
the full amount in the future, and Cas. p. 52. 
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Whether the qualification is sound in the case of other 
elections is not clear. Blackburn, L.J., consistently stated 
the rule that an election once made is final! and said 
that wasa general principle of law.) Bramwell, L.J., how- 
ever supports the qualincation.? The view taken in India 
by Jenkins, C. J., was that section 115 of the Evidence 
Act, Ge, estoppel, applied to an election under a will? 

The rule seems to be that as regards the right ot elec- 
tion generally the principle of estoppel applies? but in 
the case of an election to appropriate, the property 
having passed, the seller cannot divest it; but if the 
buyer rejects the appropriation, the seller can make a 
second as in Borrowman v. Free, and if the buyer obejcts 
toan appropriation on a particular ground, the fact that 
the seller meets the objection, does not preclude him on 
the amended tender being rejected from relying on both 
his tenders. The reason seems to be that where by an 
election the property passes nothing that the seller can do 
will divest the property,5 but an election being ineffective 


1 Calcutta Co. v. DeMatfos, 
(1863) 32 L. J. Q.B. p. 328 (elec- 
tion by tender of sbipping docu- 
ments); Ward v. Day, (1864)38 L. 
J. Q. B. p 12 (election to forfeit a 
lease); Rankin v. Potter, (1878) L. 
R. 6 H.L. pp. 119,120 (election to 
abandon to underwriters); see also 
per Benjamin arguing p. 89; 
Scarf v. Jardine, (1882) 7 A.C. p. 
360 (election to treat new firm as 
liable in preference to the old one) 
cf. Morel v. Westmorland, (1904) 
A.C. 11 H. of L.; Brown v. Royal 
Ins. Co., (1859) (election by in- 
surers to reinstate. 

2 Borrowman v. Free, supra; 
Scarf v. Jardine, (1882) 7 A. C. 
p. 864; cf. Rugg v. Weir, (1864) 10 
C. B. N. S. L. 477 (cash with 
option of bill). 
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3 Ad. Gen. v. Karmull, (1908) 
29 B. 138,143. Russell J. however 
treated estoppel and election as 
two separate things, but sce Abdul 
v. Hasambhoy,(1892) 16 B. p. 160, 
when the rule is cited without 
qualification but citing Gath v. 
Lees as an authority. 

* Sanders v. Maclean, (1888) 52 
L.J. Q. B. 481 (tender of two of 
three bills of lading). 


5 Expressly held in Aldridge v, 


Johnson, (1857) 26 L.J. Q.B. p. 300, 
where the seller after filling the 
buyer's sacks as arranged emp- 
tied them out again. The case 
was approved in the H. oí L, in 
Anderson v. Morice, (1875)11 A.C. 
718 and by the P. C. in the Colo- 
nial Ins. Co. v. The Adelaide Ins. 
Co., (1886) 12 A. C. 128. 
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unless it conforms to the contract an improper tender 
thereunder only bars a fresh tender if the seller is estop- 
ped by having led the buyer to alter his position. Ifa 
tender is made after a properly exercised election and 
rejected, the seller has his option to sue for non- 
acceptance or to accept the rejection and tender again, in 
which case the buyer could not turn round and set up that 


, the election previously made was binding *: generally the 


seller cannot in such case rely on the first tender, for he 
has elected to treat it as ineffective unless as in Sanders 
v. Maclean,’ without abandoning the first tender he merely 
tries to meet the buyer's objections thereto. In other 
elections, the exercise of the option effects nothing and 
can be withdrawn unless the other party is thereby pre- 
judiced so as to raise an estoppel. 


Instances of election will now be examined. The 
simplest cases are those in which no carrier intervenes 
and they will be considered first. In some cases the 
vendor is given by the contract the sole right to appro- 
priate goods to the bargain, that is by the agreement 
itself the parties confer the right of selection on the ven- 
dor, and the vendee's assent to such appropriation is 
prior to it, and no subsequent assent is necessary ê 
although he can afterwards reject the goods if they are 
not according to the contract,? for in such a case there 
has been a non-compliance with the contract. In 
Aldridge v. Johnson? there was an exchange of 100 
quarters of oats forming part of a bulk 200—300 qrs. 


1 Oris accepted by the buyer, 
see para. 181. 

2 See Borrowman v. Free, (1879) 
48 L.J.Q.B. 65 C.A., where the 
Court clearly considered the first 
tender good. 

3 Sanders V. Macdean, (1883) 
52 L. J. Q B 481, tender of two of 
three bills of lading. 


* Aldridge v. Johnson, (1857) 26 
L.J. Q.B. 296. 

5 Chanter v. Hofkins, (1888) A 
M. & W. 399; Bowes v. Shand, 
(1877) 2 Ap. Ca. p. 470 ;cf. Vigers 
v. Sanderson, (1901) 1.K.B. 608, 6 
Com. Cas. 99. 

6 (1867) 26 L.J.Q.B. 2967 E. & 
Bl. 885. 
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which the plaintiff had seen and approved. The plaintiff 
was to send sacks for the oats which the seller was 
to fill up and despatch free of charge. The plaintiff 
sent 200 sacks for the oats, of which 155 were hlled by 
the owner’s order but were subsequently emptied out 
again into the bulk. But the Court held the prop- 
erty in the oats placed in the sacks had passed to the 
plaintiff. Erle, J., said the decisive act was putting the 
portion into the sacks. There was enough in the bulk to 
fill the remaining 45 sacks, but it was held no property 
passed save in the oats placed in the sacks. The fact 
that the oats were emptied out again was immaterial as 
the election once made was irrevocable.! 

In Jenner v. Smith? where the sale was by sample of 
two pockets of hops out of three specified lots, the ven- 
dor had two set aside by the warehouseman and 
ticketed with the vendee's name, but no alteration was 
made in the warehouseman's books and the vendor re- 
mained liable for the storage. The vendor sent the ven- 
dee an invoice with the numbers and weights with a note, 
"the two pockets are lying at your order." The buyer 
did nothing. Held that the property did not pass 
because the vendee had not made the vendor his agent to 
appropriate nor abandoned his right to compare the bulk 
with the sample. 

When the goods are delivered to a carrier by land or 
sea, he is presumed to be the buyer's agent to assent to the 
appropriation,? subject of course to any just ground for 
rejection. When the contract provided that the property 
in goods should pass on shipment, it was held that this 
could only apply to goods within the meaning of the 

1 Followed in Langton v. 3 Hanson v. Armitage, (1822) 6 
Higgins, (1857) 28 L. J. Ex. 262 BEA 557; Acebal v. Levy, (1834) 
(bottles filled up); cf. Rugg x. 10 Bing. 376; Coombs v. Bristol 
Minett, (1809) 11 East. 210. (1858), 27 L. J. Ex. 401 Cusack v. 

2 (1869) L.R. 4 C.P. 270. Robinson (1861) 30 L.].Q.B. 201 ; 


Coats v. Chaplin, (1842) 8 Q.B. 483. 
18 
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contract. The captain is in sucha case only the agent 
to receive goods not to accept them.! "The rule is as 
stated in section 18 rule 5 (2) Sale of Act quoted above.? 

It is immaterial whether the carrier is named by the, 
buyer or not.’ 

But the act of shipment is not complete until the bill 
of lading is given ; and if the goods shipped are the 
shipper's property it remains uncertain on whose account 
the goods are shipped, untila bill of lading is obtained 
making the goods deliverable to the seller or the buyer. 
And this is so though the ship is the buyer's ship or 
chartered by him,* and sent for the goods. For mere 
shipment is not an appropriation conditional or otherwise 
unless it is done with the intention of appropriating.5 

As Blackburn, J.,9 put it in the case of shipment of 
unascertained goods "the handing over of the policy of 
insurance and bill of lading to the buyer is frimá facie an 
indication of an intention to pass the property," for the 
goods are then in the control of the buyer and irrevocably 
appropriated to the contract by the seller. 

The cases where the seller has not, although appropriat- 
ing the goods by shipment expressly or by implication 
reserved control over them, will be first examined." 

In Fragano v. Long? goods were ordered to be des- 
patched on insurance being effected, terms 3 months 
credit from date of arrival. The goods were sent marked 
with the seller's name to agents of the vendors to ship. 
Insurance was effected in the buyer's name. The suit 


1 Vigers v. Sanderson, (1901) I, 
K. B. 608. 

2 See Contract Act s. 91. 

3 Blackburn 3rd Ed. 152 ; Con, 
tract Act s. 91; Dutton v. Solomon- 
son, (1803) 8 B. & P. 582; Biddell 
v. Clemens, (1911) I.K.B. p. 956. 

4 Gabaron v. Kreeft, (1873) L.R. 
10 Ex. 274. 


5 Brandt v. Bowlby, (1881) 2 
B. & Ad. 932, Blackburn 8rd Ed. 
159 ; see para, 199 as to effect of 
taking a bill of lading. 

6 Calcutta Co. v. De Mattos, 
(1868) 82 L. J. Q. B. 822; 88 L. f. 
Q. B. 214. 

7 The contract may be to deli- 
ver at the destination, see § 158 

® (1825) 4 B. & C. 219. 
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was by the buyer against the carriers for negligence. It 
was contended that the property had not passed as the 
vessel's receipt was in the name of the seller's agent and 
he was therefore entitled to the bill of lading. It was 
held that the property passed on the goods leaving the 
seller's warehouse. ‘The seller in despatching was acting 
as the buyer’s agent, but Bayley, J., said that the receipts 
might have raised a difficulty if the seller and his shipping 
agents had been setting up an adverse interest, but not in 
the present case. Holroyd, J., said when goods are to be 
delivered at a long distance from the vendor, and no 
charge is made by him for carriage, they become the 
property of the buyer as soon as they are sent off.! This 
suggests that if the vendor pays the charges, it is pre- 
sumed that he retains the property. This point was 
discussed in the House of Lords in Dunlop v. Lambert.® 


In Key v. Cotesworth ? the plaintiff. on the guarantee of 
the defendants that they would be liable up to £1,500 
for orders given by X, the bills of lading to the defend- 
ant's order to be forwarded to the defendant with bills 
of exchange, shipped goods, bill of lading in name of 
defendants and the invoice stating goods on account and 
risk of X. The defendants received the documents on the 
29th of August. Some of the goods arrived on the 21st 
October. On the 27th X failed. The defendants took 
possession and sold the goods. They did not however 
accept the bills. The plaintiffs sued for proceeds of the 
goods as money received to the use of the plaintiff. It 
was held to be an unconditional sale, and the plaintiff 
could not recover, the property being in X. 


1 Provided of course that they was decided before the Sale of 
are unconditionally apptopriated Goods Act 1802 by s. 18 (8) 


to the contract. altered the law as to the effect 
2 6 Cl. & Fin. 600. Benj. of sending a bill of exchange 
4th Ed. 321 & Sth Ed. 850. with a bill of lading direct to the 


3 (1852) 22 L. J. Ex. 4, the case buyers; see § 208. 
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In Walley v. Montgomery ! the. plaintiff ordered goods 
from the sellers, and they informed him that they had 
chartered a vessel for him and subsequently sent him a 
bill of lading to order or assigns endorsed in blank to 
him, freight payable by him, and an invoice of a cargo 
shipped “ by order and on account and risk of" the 
plaintiff, and advised him that they had drawn on him at 
three months. Another bill of lading and the bill of ex- 
change drawn on the plaintiff were sent to the seller's 
agent, who obtained delivery of the cargo ; the plaintiff 
demanded the cargo from the agent and offered to accept 
the bills of exchange, but the agent demanded cash, 
which the plaintiff refused to give. Held the property 
had passed by the invoice and bill of lading, and the 
sellers had lost all rights over the goods save that of 
stoppage in transit. Godts v. Rose ? must be distinguished : 
there the property had not passed and the refusal to give 
delivery without payment was justified by the contract and 
there had only been a conditional appropriation. In this 
case the seller unconditionally appropriated the goods by 
determining his election, and neither he nor his agent 
could subsequently impose fresh terms.? 

If the contract however is that the property shall not 
vest unless bills of exchange are accepted* or cash paid? 
this is a condition precedent to the passing of the pro- 
perty. But a mere promise to send a banker's draft on 
receipt of the bills of lading is not a condition precedent 
for the delivery of the bill of lading and the remitting of 
the draft cannot be simultaneous, for the draft must be 
sent afterwards. When the bill of lading was endorsed 


1 (1808) 8 East. 585 cf. Cove v. t Brandt v. Bowlby, (1831) 2 
Harden, (1803, 4 East. 211,7 R.R. B. & Ad. 932 Stain. v. Shepherd, 
570 said by Benjamin to be (1832) ] M. & R. 223. 


unsound, 5th Ed. 392. 5. Moakes v. Nicholson, (1865) 
2 (1851) 25 L. J. C. P. 6l. 84 L. J. C. P. 273. 
3 See § 195. 
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to the buyer and sent to him, the contract being fora 
banker’s draft on receipt of the documents, held the pro- 
perty passed although no such draft was sent.! 

In Bryans v. Nix? the plaintiff bought two cargoes of oats 
per boats Nos. 604 and 54, represented by two boat receipts 
whereby the master acknowledged receipt of the oats on 
board deliverable to the agents of the plaintiffs. The 
plaintiffs received on the 7th of February a letter from the 
seller dated 2nd containing the two receipts dated the 21st 
of January, and thereupon accepted bills of exchange 
which the seller stated in his letter were drawn against 
these oats. Boat No. 604 had received its cargo: boat 
No. 94 had not, although its receipt said it had. After 
boat No. 54 was loaded the sellers gave a delivery order 
to the defendants for both the boats which was accepted 
by the seller's agent. "The defendant, the second buyer, 
obtained delivery of the oats ; the plaintiff on his refusal 
to deliver them to him brought an action claiming that 
the oats were his as having been appropriated to his con- 
tract. It was decided that the property in the cargo of 
boat No. 604 had vested in the plaintiff ; as it was held to 
be the intention of the consignor to vest the property in 
the consignee from the moment of delivery to the carrier, 
fora bill of lading being transmitted for valuable consi- 
deration operates as a change of property instanter when 
the goods are shipped? But it was held that the property 
in the cargo of boat No. $4 had not passed, the ground 
being that no specific chattels had been appropriated to 
that cargo. The receipt as there were no goods to be 
represented thereby was meaningless. It appears that a 


1 Wilmshurst v. Bowker, (1844) ; 3 Haille v. Smith, 1 B. & P. 


12 L.J. Ex. 475 and see as to what 668; Anderson v. Clarke, 2 Bing. 
amounts to sending goods on 20. 


trust, $ 374. 4 Cf. J. C. Shaw v. Bill, (1884) 
2 (1839) 4 M. & W. 775,1 H. 8 M.88. 
& H. 480. 
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large portion of the cargo was on board when the 
plaintiff accepted the bills, and before the seller gave 
the defendants their order. Benjamin? therefore doubts 
the soundness of the decision, as conflicting with Aldridge 
v. Johnson. | 

In Stock v. Inglis? there were two separate contracts 
with different purchasers F. O. B. and the vendor shipped 
bags of sugar in the aggregate to answer both contracts, 
but had not appropriated the sugar as between the two 
buyers before it was lost. One buyer sued on an insurance 
policy. It was held that he had an insurable interest. 
Lord Selbourne said that the appropriation of goods to 
the aggregate of two contracts passed the property to the 
two purchasers in undivided portions of the goods? The 
question as to whether the property passed on shipment 
was much discussed.? 

As to appropriation by bills of lading see Gabarron 
v. Kreeft.4 

The position is well illustrated by a contract to ship 
goods C.I.F. The shipment of goods intended for the 
purchaser under a C.LF. contract is prima facie deemed 
to be delivery to him. The goods are at the risk of the 
purchaser. The property has passed? conditionally of the 
bill of lading is in favour of the vendor merely to secure 
payment of the price ; unconditionally if drawn in favour 
of the buyer? (and sent to him). It the seller ships goods 


was said to pass on tender of the 
bill of lading, Wait v. Baker, (1848) 


4 Ed. 826, he suggests that 
perhaps the contract was for an 


entire cargo. 

2 (1882) 10 Ap. Ca. 268, 12 Q. 
B. D. 664, 9 Q. B. D. 708. 

3 Sed quaere. The rest of the 
judges were against this. See 
Benj. 5th Ed. 866 and § 173. 

* L. R. 10 Ex. 274. 

5 Crozier v. Auüerback, (1908) 
2 K.B. 161 C.A. in earlier cases it 


2 Ex. 1, 17 L. J. Ex. 307; Tregelles 
v. Sewell, (1802) 7 H. & N. 574 
and in a legal arbitration on 
transmission of a detailed invoice, 
see Scrutton on Bills of Lading, 
Sth Ed., p. 144. 

€ Biddell v. Clemens, (1911) 1 
K.B. p. 966, recently reversed by 
H.L. On other points, 28 T.L.R. 42. 
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not according to contract or fails to ship at all the breach 
of contract is committed there and then! and the buyer 
can reject such goods? unless he has waived the right,3 but 
if the goods are in accordance with the contract the pro- 
perty has passed,* provided there is no condition attached 
to the appropriation which has not been fulfilled.* These 
principles do not seem to have been clear to the Court in 
a Calcutta case.? 


Looking at these cases, with the exception of Atkinson 
v. Bell there does not seem to be any reason to suppose 
that had the Indian test of selection been applied instead 
of the English requirement of an overt act that any 
decision would have been different. 


In India the despatch of goods ordered unconditionally 
appropriated to the contract would be within section 84 
and the property would thereby £rimá facie be intended to 
pass, and certainly the handing over to the buyer of the 
shipping documents making the goods unconditionally 
deliverable to him would prima facie be so Ina Bombay 
case’ it was held that goods ordered might be appropriated 
and the property thereby pass without any notice thereof 
being given to the buyers, but that there must be proof of 
an intention to so appropriate. In an early Calcutta* case 
where a cargo was shipped in a ship chartered by the 
sellers with a bill of lading in the seller's name, Pontifex, J., 
held the property passed under section 84: Markby, J., 


1 Ibid., p. 949. 

2 Biddell v Clemens, (1911) 1 
K.B. p. 956 recently reversed by 
H.L. 28 T. L. R. 42. 

3 See under Waiver of Condi- 
tions Precedent where this case 
is discussed. 

4 Whether under s. 84 or be- 
cause the carrier is the buyer’s 
agent to receive; see para. 213. 

5 Moll Schutte v. Luchmi Chand, 


(1898) 25 C. 605 F.B., where the 
form of the bill of ladiny is not 
given—a most material omission. 


9 See Buchanan v.  Avdall, 
(1875) 15 B.L.R. p. 284. 
T Nasservanji v. Khambatla, 


(1888) 13 B. 15 doubted in 
Dadabhai wv. CJ. Khambatla, 
(1896) 22 B. 189, both cases of 
shipments contract void if ships 
did not arrive. 
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said the case did not come under the Act but wasa 
matter of intention.! In one case? it was argued that as 
the sellers had a right to select goods to meet a contract, 
the selection fer se passed the property ; but the argument 
then relied on assent to such selection. Harrington, J., 
considered assent by the buyer necessary. But as in most 
of the cases’ there was evidence of subsequent assent, the 
decisions relied on this point, and there was no discussion 
of the more difficult question of election. The rule, how- 
ever, is a well known part of the Common Law and is 
clearly referred to in the Code.5 

The property passes as soon as the party having the 
election exercises itf; but only if no unfulhlled condition 
precedent exists? and the goods selected comply with the 
contract. For ifaseller having the right to select and 
ship the goods, fails to ship or ships goods not according 
to contract, the breach by him is committed then and 
there.® But if the goods are lost at sea, the buyer must 
under a C. I. F. contract? pay for them, and he must pay 
the price on tender of proper shipping documents, though 


any right to reject on arrival remains.!? 


1 Sec § 218. 

? Findlay Muir v. Radhakesson, 
(1909) 36 C. 736. 

3 Clive Jute Mills v. Ebrahim 
Arab, (1890) 24 C. 177 ; Juggernath 
Agarwallah v. Smith, (1906) 34 
C. 178 ; J. C. Shaw v. Bell, (1884) 
8 M. 38. 

* In Moll Schutle v. Luchmi 
Chand, (1898) 26 C. 505 F.B. the 
point was left undecided and no 
mention of the shipping docu- 
ments is to be found iu the report. 

5 Cf. for the analogous case of 
appropriation under contracts to 
ship goods in unnamed vessels 
the contract to be void if the 
vessel is lost:  Nasservanji v. 
Khambatla, (1888) 18 B. 15; 





Dadabhai v. Khambatla, (1897) 
22 B. p. 196, obviously naming the 
vessel is not a condition precedent, 
see Benj. 6th Ed. 731 n. 2 unless 
so made by the contract, see 
Ashmore v. Cox, (1898) 4 Com. 
Cas. 52. 

* Aldridge v. Johnson, (1857) 
26 L.J. Q.B. 296. 

7 Sec § 189. 

8 Benj. 5th Ed. 356, sce para. 
180. 

9 Biddell v. Clemens, (1911) 1 
K.B. 934, 919 C.A., citing Parker 
v. Schuller 17 T.L.R. 299 C.A. ; 
Crozier v. Auerback, (1908) 2 K. 
B. 161. 

10 Biddell v. Clemens, 28 T.L.R. 
48, H.L. reversing the C.A. 


CHAPTER IX. 
Jus Disponendi. 


But although the determination of an election may be 
complete and the appropriation perfect in one sense, yet 
the reservation of the right of disposal prevents it from 
being complete in that sense of the term which alone 
would pass the property.! This question of a reservation 


of what is called the jus disponendi will now be discussed. 


But the instructive observation of Mr. Chalmers? may 
be noted here, that in every case where the property has 
been held to pass, it will be found that there has been an 
actual or constructive delivery of the goods to the buyer. 

All rules for determining whether the property in goods 
has passed are rules of construction adopted for the 
purpose of ascertaining the real intention of the parties 
when they have failed to express it. And it is the same 
as regards the determination of an election : however 
complete and definite such determination may be, the 
property will not pass to the buyer, if the seller by his 
acts shows clearly his intention to retain the ownership 
notwithstanding such appropriation,? if such intention is 
expressed in accordance with mercantile usage. Such 
intention is evinced where the seller when appropriating 
the goods reserves the right of disposal or the jus dis- 
ponendi. 

There is no provision in the Contract Act as to the 
reservation of the jus disponendi, but the right of so doing 
is referred to in illustration 4 to section 100 and was 
treated as clear law in Juggernauth Agarwallah v. Smith. 

The English Common Law rules are now codified in 
section 19 (1) of the Sale of Goods Act, which enacts that 
where there is a contract for the sale of specific goods or 


1 See Wail v. Baker, (1848) 2 3 Benj. 4th Ed. 345, 5th Ed. 
Ex. 1. 882; Wait v. Baker, (1848) 2 Ex. 1. 
2 2nd Ed. p, 43. 4 (1906) 34 C. 178 C. A. 
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JUS DISPONENDI. 


where goods are subsequently appropriated to the con- 
tract, the seller may by the terms of the contract or 
appropriation reserve the right of disposal of the goods 
until certain conditions are fulfilled. In such cases 
notwithstanding, the delivery of the goods to the buyer or 
to the carrier or other bailee for the purpose of 
transmission to the buyer, the property in the goods does 
not pass to the buyer until the conditions imposed by the 
seller are fulfilled.! When the goods are shipped, and 
by the bill of lading the goods are deliverable to the or- 
der of the seller or his agent, the seller is primd facie 
deemed to reserve the right of disposal! The English 
section is chiefly based on Mirabila v. The Imperial Otto- 
man Bank. The usual cases where the question arises 
is in contracts to supply goods under which the seller 
has to ship the goods to the buyer, but the right is not 
confined to such cases. 


The first point to be noticed is that in section 19 (1) of the 
Sale of Goods Act, the terms‘ specific goods ” and “ by the 
terms of the contract" are to be read together, and that 
the general opinion seems to be that “ appropriation ” only 
refers to unascertained goods. At any rate, it is clear 
law that if the property has passed, the seller cannot clog 
the buyer's rightto possession by tendering delivery on 
terms unauthorised by his bargain.* The property having 
passed the buyer has rights in rem over the goods, which 
can only be defeated by a condition subsequent created 
by the original contract whereby the passing of the pro- 
perty or the right of possession is rendered conditional 
as in the usual case where the possession being with the 
seller he has by implication his lien for the price,® or 


tł S. of G. . Act. 19 (2). * Walley v. Montgomery, (1808) 
2 (1878) 3 Ex. D. 164, 172 C.A. 3 East. 585: Ogle v. Atkinson, 
3 See Benj. 5th Ed. p. 318n, (1814) 5 Taunt. 759. 
Kerr on tbe Sale of Goods Act ; 5 Goats v. Rose, (1855) 17 C.B. 
see Blackburn, 3rd Ed. 151. 229. 


C30 gle 


NO RESERVATION CONTRARY TO CONTRACT. 


having parted with possession there is a special term as 
to payment! or the like in the contract itself, or lastly in 
the exceptional case of the buyer’s insolvency the unpaid 
seller may vary the consignment if the right to stop in 
transit exists.’ 


Where the contract is for unascertained goods, although 
once the property bas passed, that is if once the appropria- 
tion is final and unconditional, the position is the same as 
above stated,? yet the seller may make the appropriation 
(whether that rests with him—y/.c. where the contract 
gives him a right of election,—or where the buyer's assent 
to the appropriation is necessary,) conditional on payment, 
acceptances * or the like,? or he may, although the goods 
are so far ascertained that he can fulfil his contract with 
those goods only and the buyer is only bound to accept 
those goods, refuse to finally ê appropriate the goods so 
as to pass the property therein. It may be that he 
thereby fails to carry out his agreement to deliver goods, 
not any particular goods, but the buyer has no title to the 
goods themselves,’ even if he has paid for them? or says he 
accepts the goods and offers payment,? or though the 
goods are packed in the buyer's bags!? or shipped in the 
buyer's own vessel, sent for the goods, as his goods.!? For 
it is only in finally appropriated goods that the property 


1 Bishop v. Shillito (1819) 2 B. 
& Ald. 329; Loeschman v.Williams, 
(1815) 4 Camp. 181. 

3 The Contantia, (1807) 6 Rol. 
851 ; see Eagleton v. E.I. R., 8 B.L. 
R. 581. 

3 Wilmshurst v. Bowkcr, (1811) 
5 Beng.N.C.54) ; Key v.Colesworth, 
(1862) 22 L.J. Ex. A 

4 Mirabila v. Imperial Otte- 
man Bank, (1878) 8 Ex. D. p. 172 
C.A. 

5 Turner v. Trustees of Liver. 
pool Dock, (1851) 6 Ex. 548; 
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Shepherd v. Harrison, (1869) L.R. 
5 H.L. 116 ; Ogg v. Shuter, (1875) 
I. C.P.D. 47 C.A. 

6 Turner v. Trustees of the 
Liverpool Docks, (1861) 20 L.J. 
Ex. 898. 


7. Brandt v, Bowlby, (1881) 2 
B and Ad. 932. 


8 Ellershaw v. Magníac,(1813) 
6 Ex. 570. 


® Wait v. Baker, (1848) 17 L.J. 
Ex. 307. 


10 Ogg v. Shuler, supra. 
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NO RESERVATION WHERE PROPERTY HAS PASSED. 


passes. Therefore the seller may so appropriate goods 
as to retain the right of control over them, and where 
goods are delivered on board the purchaser’s ship in 
absence of any appropriation in fulfilment of the contract 
previous to shipment, the fact that the sender takes bills 
of lading in his own name or in a third party's name, or 
in a fictitious name, will prima facie reserve the right of 
control] | 

It has been said that the seller in such a case “ continues 
to be owner contrary to the contract," ? but this only 
means that he thereby commits a breach of his contract to 
deliver unascertained goods and not that there is a breach 
of a contract of sale relating to appropriated goods. 

It should be noticed that under this heading the dis 
cussion is not whether the seller has fulfilled his contract, 
but whether the property in the goods has passed uncon- 
ditionally to the buyer. For ifthe seller, after agreeing 
to give credit demands, whether the property has passed 
or not, cash before delivery he cannot succeed in a suit 
for non-acceptance? ; but the buyer, unless the property 
has passed, cannot sue for the goods; he could sue for 
damages for non-delivery. The buyer, though he took 
possession, if the property had not passed or a condition 
precedent to his right to possession remained unfulfilled, 
could be sued for the goods.* But if previous to the im- 
position of the new and unauthorised condition, the goods 
have been so appropriated as to pass the property 
unconditionally, then. the buyer can, without complying 
with such new condition, sue for the goods as being his.’ 


1 Gabarron v. Kreeft. (1875) 
L. R. 10, Ex. 274. 

? Per Eatle, J. Brown v. Hare, 
(1858) 29 L. J. Ex. 6; see Benj, 5th 


. p. 886. 


3 Spartali v. Benecke, (1850) 19 
L. J. C. P. 293. 
* Godls v. Rose, (1854) 25 L. J. 


C.P. 61, where the Court took this 
view, but it construed the contract 
* free delivered and paid for in 
14 days' by cash " as entitling the 
seller to demand cash on de- 
livery. 
5 Walley v. 

(1803) 3 East. 585. 


Montgomery, 8 


BILLS OF LADING IN SELLER’S NAME. 


Similarly the seller may before the property has passed 
reserve the right of control but not afterwards. 


The general rule! is that where goods are delivered by 
the seller in pursuance of an order to a common carrier 
for delivery to the buyer, the delivery to the carrier 
passes the property, he being the agent of the buyer to 
receive them, and delivery to him is equivalent to delivery 
to the buyer,? for all purposes except that the right to 
stop in transit may arise) But where goods are delivered 
on board a vessel to be carried and a bill of lading is 
taken, the delivery by the seller is not to the buyer, but 
to the captain as bailee for delivery to the person indi- 
cated by the bill of lading as the one for whom they are 
to be carried. ‘This presumption is universally recog- 
nised in England‘ and is the rule in India Con- 
sequently, the fact that the goods are by the bill of lading 
made deliverable to the order of the seller or of his 
agent, or in a fictitious name, is primd facie a reservation 
of the right of disposal so as to prevent the property 
passing tothe buyer, for by so doing the seller primd 
facte constitutes the captain his agent, and until there 
has been a subsequent appropriation to the buyer no 
property passes.’ 


1 See per Lord Chelmsford in 
Shepherd v. Harrison, (1871) L. R. 
5 H. L. 128, approving the state- 
ment of Law in Benjamin. 

2 See § 187 as to what 
amounts to shipment. Contract 
Act s. 91, S. of G. Act. s. 18 rule, 
5 (2); Wait v. Baker, (1848) 2, 
Ex. 1. 

3 Contract Act, s. 99, 100. 


4 Wait v. Baker, (1848) 2 Ex. 1; 
Moakes v. Nicholson, (1865), 34 L. 
JC. P. 278, 19 C. B. N.S. 290, 
299; Gabarron v. Kreeft, (1875) 


L. R. 10 Ex. 274, 281, 285; 
Mirabita v. Ottoman Bank,(1878), 
L. R. 3 Ex. D. 161, 172 ; Shepherd 
v. Harrison, (1871), L. R. 5 H.L., 
116, 127, 128. 


5 S. 100 illus. 4., Juggernauth 
Agarwallah v. Smith, (1908) 34 C, 
173. 

6 Gabarron v. Kreeft, (1875), 
L. R. 10 Ex. 274. 

7 Shepherd v. Harrison, (1871) 
L. R. 5H. L 116 S.of G. Act, 
s, 19, (2), see however § 213. 

8 Baker v. Wait, (1848), 2 Ex. 1. 
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RIGHT OF CONTROL. 


The same intention is shown primd facie where the 
seller takes mate's receipts in his own name,! for that 
generally entitles him to obtain the bills of lading.® 


The onus of rebutting such presumption is on the 
party denying it.? 

But where after taking the bills of lading in his own 
name the seller endorses them over to the buyer? and 
delivers them to him unconditionally he thereby surren- 
ders his right of disposal.4 But even where the bill of 
lading is obtained in the consignee’s name, if the seller 
retains it, there is no presumption of an intention to 
transfer the property unconditionally, and the property 
does not pass if such bill and a bill of exchange are sent 
to a bank to secure acceptance of the latter before delivery 
of the former. 

The usual method of reserving control over the goods if 
shipped is to take bills of lading in the sender's name 
or in the name of his agent. The practice is to receive 
mate's receipts for goods shipped and the party in whose 
name these are made out is usually? entitled to obtain 
bills of lading in exchange. If these mate's receipts are 
in the seller's name this shows a frimá facie intention to 
control the disposal of the goods.’ 


It is the same in the case of carriage by land, if the 
carriers' receipts are in the seller's name. 


1 Falk v. Fletcher, (1865) 34 tention; see also Campbell 2nd 


L.J. C. P. 146, see Juggernauth p. 8765. 
Agarwallah v. Smith, (1906) 34 5 Sheridan v. New Quay Co., 


C. 173. (1858), 4 C. B. N.S. 618, 38, L. J. 
2 Shepherd v. Harrison, (1871) C.P. 58. 

L. R. $6 H. L. p. 128. © But see § 485. 
3 Baker v. Wait,(1848), 2 Ex. 1. 7 Craven v. Ryder, (1816) 6, 


t Brown v. Hare, (1859), 27 Taunt. 438;Cawasjee v. Thompson. 
L.J. Ex. 372 ; but see Van Castee! (1845), 5 Moo. P. C. 165; Falk v. 
v. Booker, (1848) 2, Ex. Got, where Fletcher , (1845), 18 C. B. N.S. 403). 
it was treated as a matter of in- 


WHEN CONTROL MAY BE RESERVED. 


The seller, usually, after obtaining the bills of lading in 
his own name, either sends them to his agent at the place 
of destination to retain until payment, or to a banker 
with whom he discounts bills of exchange, the banker to 
hold the bills of lading as security and to give them up 
to the buyer on payment. If he adopts either of these 
courses it is impossible to infer that he intended the 
property to pass to the buyer, even if the seller sends the 
buyer invoices setting out the numbers and marks of the 
goods. But there are cases in which the question is a 
very nice one. 

The right can also be reserved although goods are ship- 
ped in a vessel chartered by the buyer, and bills of lad- 
ing taken making the goods deliverable to the buyer, if the 
seller retains the only stamped copy,! although he sends an 
unstamped one to the buyer. But, generally, where delivery 
is to be in the buyer’s ship and the bills of lading are 
taken in his name, there is no reservation of the right. 
Where a seller, the ship being the buyer’s, took bills of lad- 
ing to the buyer's order and retained three and gave a fourth 
of the set to the ship’s master, it was held that there had 
been no reservation of the right of control; the fact 
of retaining three of the bills was immaterial, as they 
gave the seller no authority over the delivery of the 
goods.? 

When the ship is a general one retaining an endorsed 
bill of lading and sending the buyer an unendorsed 
copy, has been held sufficient.’ 

Where the bills of lading in the buyer's favour are 
sent to the seller's agent with a bill of exchange for 


1 Moakes v. Nicholson, (1865), 
84. L. J. C. P. 278. 

2 Schofsmans v. L. & Y. Ry. 
(1867),36 L J. Ch. 361 reversed on 
another point L.R. 2 Ch. 382. If 
the seller in such a case were to 
retain all the bills of lading, this 
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it seems would effect a reservae 
tion of the right,—(this was done 
in Ex parte Golding (1880) 18 
Ch.D. 628 ) — until he gave a copy 
to the Captain. 


3 Brandt v. Bowlby (1871), B & 
Ad. 932. 
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UNSUCCESSFUL ATTEMPTS TO RESERVE CONTROL. 


acceptance, the right is reserved until acceptance.! But 
if a bill of lading in the buyer’s favour, and a bill 
of exchanye are sent direct to the buyer, the right it 
seems is not reserved.? 

In the following cases attempts to reserve the right 
were held to have failed. For although the question 
depends on intention, yet to be effective that intention 
must be expressed in accordance with mercantile usage. 

Where the seller wrongfully retained mate’s receipts 
where the property passed by the contract and the goods 
were paid for, this was held ineffective.’ 

Where bills ot lading were sent to the buyer, endorsed 
in blank, to order or assigns, although a second bill was 
sent to the seller’s agent with a bill of exchange, and he 
obtained delivery, it was held that the property had 
passed by the invoice and bill of lading.‘ 

So where the seller shipped goods in the buyer’s own 
ship in exchange for other goods, and although admitting 
that the goods despatched were the buyer’s, fraudulently 
obtained bills of lading in blank, and sent them to his 
agent to hold until bills of exchange were accepted,’ it 
was held that the property passed, although the bills of 
exchange were not accepted. 

Where the seller delivered goods on the buyer’s ship and 
took bills of lading in the buyer’s name, the mere fact that 
the seller retained three bills of lading, the fourth being 
with the master, was held immaterial as the bills gave the 
seller no authority over the goods.9 

Where a banker’sdraft was to be sent against the bill of 
lading, it was held that in the particular case, the sending 


1 Shepherd v. Harrison, (1871) 
L. RS H. L. 116 explained in 
Ex parte Banner, (1876) 2 Ch. D. 
278 C. A. 

2 See § 208. 

3 Cowasjee v. Thompson (1845), 
5 Moo. P. C., 165. 
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* Walley v. Montgomery, (1808) 
3 East. 585. 

5 Ogle v. Atkinson, (1814) 5 
Taunt, 759. 

9 Schotsmans v. L. & Y. Ry., 
(1867), 36 L.J. Ch. 361, 2 Ch. 332. 


Sec. 84.] UNSUCCESSFUL ATTEMPTS TO RESERVE CONTROL. 


of the draft was not a condition precedent, so that a failure 
to do so, did not justify the seller in retaking the goods.! 

The mere advice of the drawing of a bill of exchange 
does not cut down the effect of the bill of lading endorsed 
to the buyer and sent to him for? it is then placed beyond 
the seller's control. Nor does the property, if once passed 
in such a case, revest on the dishonour of the bills, or a 
refusal to accept them.’ It is different if the bill of lading 
is sent to the seller's agent to retain until a bill of exchange 
is accepted.* 

In a Calcutta case? the sellers in their contract stipu- 
lated for cash against mate's receipts, and that the buyers 
might have inspection of the mate's receipts, but that while 
being inspected the receipts were to be held in trust for 
the sellers and shouid be deemed to be the property of the 
sellers until payment. The sellers after obtaining mate's 
receipts in the buyer's name handed them to the buyers 
for inspection only. The buyers, without paying for the 
goods, exchanged the mate's receipts for bills of lading and 
pledged them. It was held the sellers having shipped the 
goods, the mate's receipt being in the buyer's name, and the 
goods being marked for the buyer, that as the buyers had 
assented to the appropriation, the property had passed, 
and there was no reservation of the right of control. It 
was also held that the appropriation was not intended to 
be conditional. The facts all point the other way, but the 
intention to reserve control, if it existed, was ineffectively 
expressed. 

It is to be noted that where the seller has shown an 
intention or can be presumed to have an intention of 
reserving his right of disposal, the buyer cannot, by 
fraudulently obtaining bills of lading in his own name 

1 Wilmhurst v. Bowker, (1841), L.T, 748 C.A. 


10 L. J. C. P. 161, 12 L J. Ex. 175. t Shepherd v. Harrison, (1871) 
? Ex parte Banner (1876), 2 5H.L 116. 


Ch. D. 178 C. A. 5 Juggernath Agarwallah v. 
3 Konig v. Brandt, (1901) 84 Smith, (1906) 83 C. 547, 34C. 178. 
14 
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REBUTTABLE PRESUMPTION, [Sec. 84. 


without the seller's knowledge or consent, acquire the 
property in the goods, as when the seller has previously 
taken mate's receipts in his own name.! But now in 
England under legislation subsequent to the Contract Act 
innocent third parties obtaining interests for value in the 
goods are protected ?. 


Although taking bills of lading to the seller's order is 
nearly conclusive evidence of an intention that the property 
should not pass,? yet this is a rebuttable presumption. 
For the question turns on the intention of the parties.* 
In deciding the real intention of the parties the Court may 
look at all the facts of the case and consider not only the 
bill of lading but also the invoice, and the facts as to the 
transfer of the bill of lading.® 


The following circumstances do not rebutt such pre- 
sumption. Delivery on board the buyer's own ship, even 
if the goods are described in the invoice “as freight free 
being the owner's property," or are shipped on account 
of and at the risk of the buyer, even when the contract 
is that the property passes on payment and the buyer has 
overpaid the seller, but the payment has not been appro- 
priated to the particular goods sbipped,? does not cut down 
the effect of taking bills of lading to the seller's order : 
nor does the fact that bills are taken in the buyer's name 


1 Cravan v. Ryder, (1810) 6 
Taunt. 438; Ruck v. Hatfeld, 
(1882)5 B. and Ald. 682 ; Schuster 
v. McKiller, (1867) 26 L. J. Q. B. 
28]. 

? Cahn v. Pockett, (1898) 68 
L.J.Q.B. 615; see under § 108 for 
the Indian Law. 

3 Jenkyns v. Brown, (1849) 19 
L. J. C.B. 286. 

t Juggernaulh Aggarwallah v. 
Smith, (1906) 834 C. 173. 


Es O d ie 


5 Van Casteel v. Booker, (1848) 
2 Ex. 691. 


6 Ellershaw v. Magniac, (1848) 
6 Ex. 570; Ex parte Banner, 
(1876) 2 Ch. D. 278 C.A.; Ogg v. 
Shuter, (1875) 1 C.P.D. 47 C.A. 

7 Turner v. Trustces of Liver- 
fool Docks, (1851) 6 Ex. 548. 

8 Shepherd v. Harrison, (1871) 
5 H.L. 116, 127. 

9Gabarron v. 
L. R. 10 Ex. 274. 


Kreeyt, (1875) 


Sec. 84.] PRESUMPTION NOT REBUTTED. 


prevent the preservation of the right of control if the 
seller return the only stamped copy.! 

Shipping the goods packed in the buyer’s own sacks, 
does not prevent the seller from reserving the right.? 
Even if it is the seller’s practice after taking bills of lading 
in his own name to endorse them over to the buyer, the 
taking of mate's receipts in his own name was held suffici- 
ent, as showing an intention to reserve the right at the 
time of shipment.’ 

The fact that credit is given to the buyer does not effect 
the case, the goods being originally unascertained. 

It makes no difference if the buyer has previously paid 
for part or all of goods to be sent and goods are put on 
his ship sent for the purpose,® and the seller writes to his 
own agent that he is shipping the goods and will send the 
bill of lading, for the seller can still reserve the right 
of control,’ if the price has not been paid for ear-marked 
goods.® 

The conclusion that primd facie the seller reserves the 
right of disposal when the bill of lading is to his order or 
to that of his agent, may be rebutted by proof that in so 
doing he acted as agent for the buyer and did not intend 
to retain control of the property and it is a question of 
fact to be determained on consideration of all the circum- 
stances in the case what the real intention was.’ 


1 Moakes v. Nicholson, (1865) 34 
L.J.C.P. 290; sec Van Castcel v. 
Booker, (1848) 18 L. J. Ex. 9; see 
Sheridan v. New Quay Co.. (1858) 
28 L.J. C.P. 58. 

2 Ogg v. Shuter, (1875) 1 C.P.D. 
47 C.A. | 

3 Falk v. Fletcher, (1865) 34 L. 
J.C.P. 146. ` 

t Craven v. Ryder, (1816) 6 
Taunt. 433. , 

5 Ellershaw v. Magniac, (1843) 
Ex. 570, where there was no 


appropriation to any payment, but 
see Cowasjee v. Thompson, (1845) 
5 Moo. P. C. 165, when the goods 
shipped had been paid for. 

$ Gabarron v. Kreeft, 
L.R. 10 Ex. 274. 


7 Van Casteel v. Booker, (1848) 
2 Ex. 691 ; Joyce v. Swann, (1864) 
17 C. B. N. S. 84; see Moakes v. 
Nicholson, (1803) 19 C. B. N. S. 
290, 34 L. J. C. P. 273.; Brown v. 
Hare, (1858) 29 L. J. Ex. 6 4 H. 
& N. 822, set out S 209. 
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RESERVATION OF CONTROL TO SECURE PRICE. [Sec. 84. 


In Joyce v. Swann,! the jury found in spite of the fact 
that the bill of lading was to the seller's order or assigns, 
and sent to their agents, that the intention was that 
the property should pass; for an invoice was sent with 
"particulars " of goods delivered to account of buyers 
by sellers per the Anne and Isabella. The verdict was up- 
held, as the jury were warranted in holding that the goods 
were shipped in fulfilment of the contract, In this case 
there was no desire of retaining control of the goods for 
the seller's security. They acted as the buyer's agents if 
he intended to take the goods, and if not, they wished to 
take care of the goods. 

If the reservation is only for the purpose of secur- 
ing the price, on tender of the price the property 
passes,’ secus if the goods had been withdrawn from the 
contract.’ 

This distinction between Mirabita’s case? and cases 
such as Ellershaw v. Masniac, ? Gabaron v. Kreeft * and in 
particular Wait v. Baker ? should be noticed. In each of 
these cases the sellers had dealt with the bill of lading 
for their own benefit and had entirely withdrawn the 
goods from the contract even though they thereby 
rendered themselves liable to an action for non-delivery,® 
consequently a tender of the price or acceptances by the 
buyer as in Wait v. Baker ? was inoperative, the seller not 
consenting to pass the property, whereas in Mirabita's 
case the facis showed that the seller intended to secure 
the price only, and on tender by the buyer, that condition 
was performed and the property vested on him.’ 


1 (1864) 17 C. B. N. S. 84. 6 The contracts being to deliver 

2 Mirabita v. Ottoman Bank, goods, unless the sellers appro- 
(1878) 3 Ex. D. 164 C. A: see priated them finally, no propetty 
Biddell v. Clemens, (1911) 1 K. B. could pass. 


p. 956. 7 Mirabita v. Ottoman Bank, 
3 Baker v. Wait, (1848) 2 Ex. 1. (1878) 3 Ex. D. p. 170, 177; cf. 
4 (1843) 6 Ex. 570. Biddell v. Clemens, (1911) 1 K. B, 
5 (1875) L. R. 10 Ex. 274. p. 956. 
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Sec. 84.] BILL OF EXCHANGE SENT WITH BILL OF LADING. 


When the bills of lading are in favour of the sel- 
lers’ agents, qua agents, because the payment is to be made 
to them, the sellers retain to that extent the dominion 
over the property which, if they had made the bill of 
lading without any condition, they would not have 
retained.! It makes no difference if the bill of lading so 
drawn is sent to the buyers to be retained against their 
acceptance of an enclosed bill.” 

For a bill of lading may be endorsed to the buyers, 
subject to conditions, and then until the conditions are 
fultilled no property passes in the goods.* 


Where the seller transmits either directly to the buyer 
or to his own agent to be presented to the buyer a bill 
of lading endorsed to or in favour of the buyer acconipa- 
nied by a bill of exchange for the price, at Common Law 
the question whether the property passed to the buyer 
depended primd facie on which of these two causes the 
seller adopted.’ If the bill of lading was sent direct to the 
buyer the presumed intention was that the property should 
pass? but if the documents were sent to the seller's agent 
the presumption was that the property should not pass 
until acceptance or payment :‘ and on tender of accept- 
ances or payment, it passed.? 

In Brandl v. Bowlby,? it was held that sending an un- 
endorsed bill of lading to the buyer with a bill of 
exchange, but at the same time notifying that an endorsed 
bill had been sent to agents, showed an intention that the 
property should not pass although the goods were 
shipped in a vessel chartered by the buyers. 


1 The Charlotte, (1908) P. 206, 
216 C. A. 77 L. J. P. 182; 99 L. 


T. 380, 84 T. L. R. 416; 11 Asp. 


M, C. 87. 
2 Wilmhurst v. Bowker, (1843) 


12 L. J. Ex. p. 4/5; Barrov v. 


Coles, (1811) 3 Camp. 92. 


3 Ex parte Banner, (1876) L.R. 


2 Ch. D. 278 C.A. 

* Shepherd v. Harrison, (1869), 
L.R. 4 Q.B. p. 203, 204 (1871), L. 
Ra H.L. 116; see Wilmhurst v. 
Bowker, (1841), 10 L.J.C.P. 161. 

5 Mirabita v. Imperial Ottoman 
Bank, (1878) 3 Ex. D. p. 172. 

6 (1881), B. & Ad. 932. 
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So in Shepherd v. Harrison! where the bill of lading 
was sent to the seller's agent and forwarded by him to the 
buyer with a bill of exchange, it was held that the pro- 
perty had not passed, as the seller refused to accept the 
bill of exchange. 

In Ogg v. Shuter? although a bill of lading was to the 
seller's order and sent by him to his agent who presented 
it together with a draft to the buyer, who refused to accept 
the draft, the Lower Court held that the reservation of the 
right of disposal manifested primd facie by the words 
“cost against bill of lading,” and by the fact that the 
bill of lading was taken to the seller's order, was over- 
ridden by the other terms of the contract providing for 
delivery free on board, and for part payment of the 
price, coupled with the fact of delivery into the buyer's 
own sacks. The Court of Appeal reversed the decision, 
holding that the retention by the seller in his agent's 
hands of the bill of lading in the form in which it 
was taken was effectual to reserve the right of disposal, 
and that the right so reserved was not merely a 
seller's lien but involved a right to dispose of the goods 
by sale or otherwise so long as the buver remained in 
default. 

But what is intended to be reserved is a question of 
intention, and the facts may show that the seller only 
intended to preserve his lien, i.e. to secure the price by 
controlling the possession of the goods. Where the seller 
took the bill of lading in his own name but after endors- 
ing it over to the buyers, sent it to his own agent with a 
bill ot exchange, and invoice specifying the casks sent by 
marks and numbers, the contract being F. O. B. to be paid 
for by acceptance of a bill of exchange on receipt of the 
shipping documents, the jury said that the intention was 
that the property should pass, and the Appeal Court 


1 (1871) L. R. 6 H. L. 116; cf. 2 (1875) 45 L.J.C.P. 45. 
Rew v. Payne, (1886) 53 L.T. 982. 


Ls Ó Q | C 
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refused to upset them!: all the Court had to decide was 
whether the mode of dealing with the bill of lading 
necessarily prevented the property from passing. 

In England the Sale of Goods Act provides by section 
18 (3) that " where the seller of goods draws on the buyer 
for the price and transmits the bill of exchange and bill 
of lading to the buyer together to secure acceptance or 
payment ofthe bill of exchange, the buyer is bound to 
return the bill of lading if he does not honour the bill of 
exchange and if he wrongfully retains the bill of lading 
the property in the goods does not pass to him." 

The only case on the section is Cahn v. Pockett? where 
the view was taken that the section covered the case of a 
direct transmission to the buyer of an endorsed bill of 
lading. ` 

Benjamin ? considers that this alters the Common Law 
but that the section is subject to a contrary intention being 
expressed. All the section does is to alter a somewhat 
curious Common Law presumption that the seller had in 
such circumstances no intention of preventing the property 
from passing. Further the section only says that theresult 
tollows i£ the documents are sent to secure acceptance 
or payment ; and it seems that if that intention was proved 
even at Common Law the same result followed.* 

But even under the Sale of Goods Act the transmission 
of a bill of lading and a bill of exchange to the buyer 
if not transmitted together, does not suspend the vesting 


1 Brown v. Hare, (1858), 27 son (1863) 34 L.J. C.P. 273, but 


L.J. Ex. 872, 29 LJ. Ex. 6. 
The difficulty about this deci. 
sion is that the buyer had still 
to give a bill, and generally 
speaking on a reservation to se- 
cure the price the property passes 
couditionally on such payment: 
S. of G. Act s. 19; see Biddell v. 
Clemens, (1911) I.K.B. p. 956 set 
out in 8 190; Moakes v. Nichol- 


the jury found that the intention 
was not to prevent the property 
passing but to control the posses- 
sion; only in practice this is not 
likely to recur. 

2 (1898) 2 Q.B. 61; (1899) 1 Q. 
B. 643 C.A. 

* 6th Ed. 398. 

t See Brown v. Hare, supra. 
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of the property.! Nor if the bills are presented by third 
parties? For when the seller transmits direct to the buyer 
a bill of lading making the goods deliverable to the buyer's 
order, unaccompanied by a bill of exchange whether drawn 
by the seller or not, or accompanied by a bill of exchange 
other than one drawn by the seller on the buyer, frimá 
facie the property in the goods vests unconditionally in 
the buyer and does not revest in the seller on the dis- 
honour of the bill? The same result follows when the 
buyer is in return for the bill of lading to pay cash 
or to send a banker's draft or to make a promissory 
note.* | 

None of these cases have been aftected by the Sale of 
Goods Act. Butin every instance the question depends 
on the intention, and if the contract makes payment or 
acceptance of bill a condition precedent or concurrent 
with delivery, the condition is good.* So in a sale for 
cash the property does not pass until payment although 
the goods are delivered to the buyer.? 


Whether the Indian courts will adopt the presumption 
in section 19 (3) of the Sale of Goods Act has yet to be 
decided, but semble the presumption is manifestly rea- 
sonable and will be acted upon, though it would be 
advisable to indicate clearly such intention as by endorsing 
the bill subject to that condition,’ or to proceed as the 
seller did in re Charlotte? 


1 Ex parte Banucr, (1870), 2 Ch. 172; see Juggernauth Agarwallah 


D. 278 C.A. v. Smith, (1906) 34 C. 173 C.A ; 
? König v. Brandt, (1901) 84 L. cf. Baleman v. Green, Ir. R. 2 C. 
T. 748 C.A. L. 166. 


$ InJugsernauth Agarwallah v. 


3 Ex parte Banner, (1876), 2Ch. 
Smith, (1906) 33 C. 647, 34 C. 173, 


D. 78; Key v. Cofesworth, (1852), 7 


Ex. 595 ; Konig v. Brandt, (1961), 
84 L.T. 748 C. A. 
* Wilmhurst v. Bowker, (1841), 
7 M. & G. 882, 12 L.J. C.P. 476. 
5 Weiner v. Gill, 1905) 2 K.B. 
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the mates’ reccipts were sent with 
a bill for the price. 


7 Wilmhurst v. Bowker, (1848) 
12 L.J. Ex. p. 475. 


8 Set out 8 207. 
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The obvious objection to the presumption is that the 
seller has given the buyer control of the goods, which he 
need not have done for he can endorse the bill of lading 
restrictively. But the same objection applies where the 
documents are sent through an agent, for the English rule 
does not require the agent not to post the documents to 
the buyer. 

In America the Common Law rule has not been followed, 
and where both documents are sent direct to the buyer, he 
has no right to the goods unless he accepts the bill of 
exchange.! ! 

Once there has been an effective reservation of the 
right of disposal, the buyer can only obtain the property 
in. the goods either by a subsequent appropriation 
mutually agreed to, although there is a contract to deliver a 
cargo on board a ship chartered by the seller on behalf of 
the buyer, and to assign that cargo by endorsing a bill of 
lading to the buyer,? or by the seller doing some further 
act of appropriation ? ; unless the reservation is merely to 
secure the price, when payment or tender thereof passes 
the property.* 

In the foregoing pages it has been assumed that primd 
facie the reservation of the right of control prevents the 
property from passing. This was Benjamin's view’ 
_ before the Sale of Goods Act which has enacted that the 
property does not pass until the conditions subject to 
which the right of disposal is reserved are fulfilled. At 
Common Law the property did not pass unless the reser- 
vation was merely to control the possession as security 
for the price ;’ or unless the seller acted as the buyer's 


1 Chicago v. Wright, 48 N.Y. 
1; Chicago v. Bayley, 115 Mass. 
225 ; Alderman v. E. R., 115 Mass, 
233. 


? Baker v. Wait, (1848), 17 L.J., 
Ex. 307. 


3 Van Casteel v. Booker, (1848) 
2 Ex. 691. 


* See § 206. 

5 4th Ed. Chapter on Jus dis- 
ponendi ; and sce ante § 199. 

ê S. of. G. Act, s. 19: 

7 When the property and risk 
did. Brown v. Hare (1858), 27 
L. J. Ex. 372, 29 L. J. Ex. 6; but 
scc note ] § 209. 
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agent. If the reservation was for the sole purpose of 
securing the price, the property did not pass until pay- 
ment ! or tender thereof, and the seller had not merely a 
lien on the goods buta right to dispose of them so long 
as the buyer was in default,? but not after a tender of the 
price. ! 

Blackburn? stated that there may possibly be some 
doubt as to whether the principle of those cases which 
settle that goods despatched by the seller are the 
property of the buyer, is that the seller is thereby 
determining a right of election, or that the carrier is the 
buyer's agent to receive * the goods. If the latter is the 
principle, a reservation of the right of control by making 
the carrier the seller's agent, prevents the property 
from passing : if the former, that result does not neces- 
sarily follow but depends on the intention with which 
the goods were delivered and on the terms of the 
contract. | 

But apart from any question of whether a reservation 
of the right of control is contrary to the contract, an 
election can only be exercised in accordance with the 
authority previously given by the buyer to the seller under 
the contract, and a clogged appropriation is not, except in 
very exceptional cases, authorised by the buyer, and 
therefore no property can pass thereby. 

In India the question arises in connection with the 
passing of the risk, and it seems clear that unless the 
reservation is only made to control the possession? or the 
sellers are acting as the buyer's agents,® no property passes 
and the risk is with the seller. 


1 Mirabila v. Ottoman Bank, t This is the generally accept- 
(1878) 3 Ex. D. 164. ed view, see § 199. 
? Ogg v. Schuter, (1875) 1 C.P.D. 5 Brown v. Hare, (1858) 29 L.J. 
47 C.A. Ex. 6, see note 1 p. 189 s. 209. 
3 Reproduced in the 3rd Ed., p. 6 Van Casteel v. Booker, (1848) 
148. 2 Ex. 691 ; Joyce v. Swann, (1864) 
17 C.B. N.S. 84. 
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The Indian decisions are not very satisfactory. Where an 
unascertained cargo was ordered and subsequently shipped 
on a ship chartered by the sellers, bills of lading in the 
seller's name, Markby, J.!, thought it was a matter of 
intention not governed by the Contract Act and that the 
property did not pass. Pontifex, J.!, thought the property 
passed under section 84, that is by election? The view 
taken in a recent case was that on an effective reservation 
the property would not have passed.’ 

Section 78 not being exhaustive does not cover the case. 
Ulustration (b) to section 100 seems to show that the 
property does pass,* but Markby, J.!, is doubtless correct.® 


Where an agreement is made for the sale of immoveable 
and moveable property combined, the ownership of the 
moveable property does not pass before the transfer of the 
immoveable property. 

Illustration. 

A agrees with B for the sale of a house and furniture. 

The ownership of the furniture does not pass to B 

until the house is conveyed to B. 


This section is apparently taken from Addison and the 
illustration* from Lanyon v. Toogood.6 ‘The contract is a 
combined one and no property passes until its conclusion." 
The rule does not apply to simultaneous but separate 
contracts for the sale of a house and of its furniture, but 
it makes no difterence if it is a combined contract that the 
goods are sold at a separate price.? 


1 Buchanan v. Avdall, (1876) 15 
B.L.R. p. 284. 

3 This view was taken in 
Lilladhar v. Wreford, (1892) 17 
B. 02, 75, but Farrar J. was very 
uncertain. 

3 Juggernauth Agarwallah v. 
Smilh, (1906) 34 C. 173. 

* The illustration is probably 


merely an inadvertence. 

5 Gth Ed. 182. 

€ 13 M. & W. 29. 

7 For limitation in such a case 
see Dhondiba v. Ramchandra, 
(1881) 5 B. 654. 

8 Neal v. Viney (1808) 1 Camp. 
471. 
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When goods have become the property of the buyer, he 
must bear any loss arising from their destruction or injury, 


Illustrations. 

(a) B offers, and A accepts, 100 rupees for a stack of 
firewood standing on A's premises, the firewood to 
be allowed to remain on A's premises till a certain 
day, and not to be taken away till paid tor. Betore 
payment, and while the firewood is on A's premises, 
it is accidentally destroyed by fire. B must bear 
the loss. 

(b) A bids 1,000 rupees for a picture at a sale by auction. 
After the bid it is injured by an accident. If the 
accident happens before the hammer falls, the loss 
falls on the seller, if afterwards, on A. 

Under the English Common Law the general rule is 
the same.! The matter is, however, one of intention? and 
the difficulty of determining such intention is well illus- 
trated by the diversity of judicial opinion in the case of 
the Calcutta Co. v. De Mattos.3 The parties may agree that 
the property shall vest and risk attach on shipment,’ or 
only on delivery at the destination,? or that the property 
shall vest on shipment, but that the price or part of it 
shall not be payable until arrival of the goods.5 

Being a matter subject to the intention of the parties, 
the incidence of the risk is no sure criterion of ownership.* 
It is a question depending entirely upon the terms of the 
contract,? or may be inferred from any particular mode of 
dealing between the parties, * or usage of their trade.’ 


1 Soshi Mohun Pal v. Nobo LJ. Ex. 44, 


Kristo, (1878) 4C. 801. 

2 Anderson v. Morice, (1874) 1 
A. C. p. 728 H. L ; Martineau v. 
Kitching, (1872) L. R. 7 Q. B, 
p. 453. 

3 (1864) 33 L.J. Q.B. 214, 32 
L.J. Q.B. 322. 

£ Stock v. Inglis, (1885) 10 A.C. 
263 ; Castle v. Playford (1870), 41 
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5 Shepherd v. Harrison, (1871) 
40 L.J. QB. 115 H.L.; Custie v. 
Playford supra; Martineau v. Kil- 
ching, (1872) L.R. 7 Q.B. 486. 

6 Dunlop v. Lambert, (1839) 6 
Cl. & Fin. 600 H.L. 

7 Anderson v. Morice, (1874) 1 
A. C. p. 728 H.L.; Martineau v. Kit- 
ching, (1872) L. R. 7 Q. B. p. 453, 
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But if the buyer is to be saddled with the risk -before the 
property vests in him, such inference must be clear.! 

If it is shown that the risk attached to the one party or 
the other, it is a very strong argument for showing that 
the property was meant to be in him. But thetwo things 
are not inseparable. It may very well be that the proper- 
ty shall be in the one, and the risk in the other? Cock- 
burn, C.B., thought that if a party assumes the risk by his 
contract that would show that the property was not in 
him.? This is the American view.’ 

The fact that one party is to insure is strong evidence 
as to the incidence of risk being with him In Anderson 
v. Morice > the House of Lords was divided on the point 
as to whether insurance by the buyer of the whole cargo 
covered part of a cargo, the result was that the lower 
Courts judgment was afhrmed, The question was 
whether “cargo” meant an entire cargo. It seems that 
the Privy Council really reduced this to a decision on the 
particular meaning® attached to the word cargo in that 
case. 

Where the risk is primd facie intended to pass when 
certain stages are reached as on completion of loading, 
until that is done the buyer has neither the risk nor an 
insurable interest,’ but the primd facie presumption may 
be rebutted.? 


1 Shepherd v. Harrison, (1871) 
40 L.J. Q.B. 148 H.L.; Castle v. 
Playford supra; Martineau v. Kit- 
ching, (1872) L.R. 7 Q.B. 430. 

2 Martineau v. Kitching, (1872) 
41 L.J. Q.B. 227. 


3 The Elgie Cotton Mills, (1874) 
22 Wall. 180; see Benj. 5th Ed. 
404, 
* Fragano v. Long, (1825) 4 B. 
& C. 219; Alexander v. Gardner, 
(1835) 1 Bing, N. C. 8671. 
Otherwise the insurance would 
be nugatory, sce per Kennedy, 
L. J. in Biddel v. Clemens, 
(911) 1 K. B. 934 C. A. 


A 


Vë 





Lem. f ; 


The rest of the Court considered 
that in spite of the buyer's in- 
surance, the risk was with the 
seller: reversed on other points, 
28 T.L.R 42, 

5 (1876) 1 Ap. Ca. 718 in Ex. 
Ch. L.R. 10 C.P. 609, 

$ Colonial Ins. Co. v. Adelaide, 
(1886) 12 Ap. Ca. 128, where it 
was held a buyer had an insurable 
interest in goods which he had 
an option to reject. 

7 Anderson v. Morice, (1876) 1 
Ap Ca. 718 ın Ex. Ch. L. R. 10 
C.P. 609. 

8 Stock v. Inglts, 9 Q.B.D. 708. 
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When the goods contracted for are an entire quantity 
it is a question depending on the terms of the contract 
and the circumstances of the case whether the insurance 
covers and the risk attaches to the quantity of goods 
when completed only or also to each separate instalment 
when delivered.! $2 

Brett, M. R., was of opinion that the effect of a contract 
to deliver goods free on board even when the contract is 
not tor specific goods, and the goods have not been ap- 
propriated to answer the contract, (as in the case under 
consideration,) is that the goods when put on board, are 
at the buyer's risk, and that the shipment in such circum- 
stances passes the risk though not the property in the 
goods to the purchaser.? 


In a contract C. I. F. Liverpool the goods are frimá 
facie at the risk of the buyer when shipped subject to the 
right to reject :* and if the goods are lost at sea, the 
buyer must pay the price against the bill of lading and 
the policy of insurance, such documents being in due 
order.5 [f the seller takes the bill of lading in his own 
name to secure payment oí the price, the property 
passes conditionally® and until the condition is fulfilled 
the risk is with the seller. If the bill of lading is in the 
buyer's name the property passes® unless there is an 
unfulfilled condition. 

The parties may expressly or by necessary inference, 
divide the risk between them, and where the parties have 
failed to make such an agreement for themselves the law 


Q.B.D. p. 573 ; but see Ex parte 
Golding, (1880) 13 Ch. D. 628, 


1 Colonial Ins. Co. v. Adelaide, 
(1886) 12 Ap. Ca. 129, where it 


was held a buyer had an insurable 
interest 1n goods which he had 
an option to reject. 

? Anderson v. Morice, (1876) 1 
Ap. Ca. 718 in Ex. Ch. L.R. 10 
C.P. 609. 


S Stock v. Inglis, (1882) 12 


see para. 261. 

* Tregelles v. Sewell, (1862) 7 
H SN 574; Crozier v. Auerbach, 
(1908) 2 K. B. 161 C.A. 

5 Biddell v. Clemens, (1911) 1 
K.B. 934,p. 950,959 C.A.,reversed 
on other points, 28 T.L.R. 42. 
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may imply an agreement from the circumstances in order 
to do justice between the parties. Such a case may arise 
when the parties are at a distance from one another, and 
the goods are of a nature liable to be effected by transit. 
The risk of loss or accident will by this section primd facie 
attached to the ownership. But suppose the seller has 
besides contracting to despatch the goods contracted to 
supply goods fit for some purpose of the buyers or to send 
merchantable goods. That the goods should be fit or 
merchantable when they are sent off is to the knowledge 
of both not enough ; they must be fit or merchantable on 
arrival. Here the seller is presumed to have agreed that 
the goods shall be fit or merchantable on arrival and so to 
have taken the risk of their not arriving ina fit state in 
the ordinary course of transit and the buyer has assumed 
the other risks of ownership, such as loss or accident.? 
Similar principles according to Benjamin? apply when 
the seller agrees to deliver by a particular time ; it being 
part of his contract that the goods shall arrive by that 
time, he takes that risk, but there is no necessity to imply 
that he takes any other risk ; so if the seller engages to 
deliver at their destination merchantable goods, the buyer 
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would take the risk of any deterioration in transit which ` 


was to the knowledge of both parties inevitable, but the 
seller as owner takes all other risks.‘ 

If specific goods agreed to be sold perish without any 
fault on the part of the seller or buyer, before the risk 
passes to the buyer the contract is avoided.’ 

The corresponding provisions of the Sale of Goods Act 
are in sections 20, 82 and 33, and the law in England 
besides paying regard to the intention of the parties, 


1 Calcutla Co. v. De Mattos, Robinson, (1854) 10 Ex. 842. 
(1864) 38 L. J. Q. B. 214; 32L. J. * See Bull v. Robinson, (1854) 


Q. B. 322, 10 Ex. 342. 
? See Beer v. Walker, (1877) 5 S. of G. Act s. 7. Contract 
46 L. J. C. P. 677 (rabbits). Act 364 and sec ‘ Failure of Con- 


5 6th Ed. 414, see Bull v. sideration’ § 114. 
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provides that where delivery has been delayed through 
the íault of the seller or buyer, the risk as regards any 
loss which might not have occurred but for such default 
is with the party in default. The only authority at Com- 
mon Law on the point is a dictum of Blackburn, J., that 
the party causing a delay in the transfer of the property 
must take the risk.! The Sale of Goods Act? has extended 
this to delay in delivery, but instead of imposing the 
whole risk on the party in default only makes him liable 
for loss which might not have occurred, and this seems to 
throw on the party in default the onus of showing that the 
loss would have occurred independently of his default.’ 

There is no provision on the point in the Contract Act 
and no decision deals with this question. The original 
draft of the Sale of Goods Act was "loss which 
would not have occurred.” Under the Civil law* 
which has been adopted by the French Civil Code? a 
seller delaying delivery was responsible for loss which 
would not have occurred but for his default. 

It has been said that a seller in possession after the 
property has passed is a ba!lee:9 if so he is not liable for 
any loss unless it be through his default But even if 
the buyer refuse to accept the seller cannot indefinitely 
saddle him with the risk of rejected goods.? 

A buyer may also be a bailee if he is in possession under 
a hire purchase agreement or under a contract for sale or 


5 Arts. 1302, 1803. 
6 Chalmers 6th Ed. 55, so held 


1 Martineau v. Kitching, (1872) 
L. R. 7 Q. B. 436. 


2 See s. 20. 

3 Benj. 5th Ed. 415, where 
it is said that in America a party 
delaying is only liable for loss 
which is the necessary con- 
sequence of his default, McConche 
v. N. Y. §& Lake Co., (1859) 20 
N. Y. 495. 

* Chalmers 6th Ed. 55. 


in America, Koon v. Binkcroff 
(1886), 39 Hun. 130; Story on 
‘Sales ' ss. 300a, 8006, 393; cf. the 
case of a carrier, Cairns v. Robins 
(1841) 8 M. & W. 258 ; and a ven- 
dor of land, Clarke v. Ramus, 
(1891) 2 Q. B. 456. 

T Contract Act 161, 152. 

5 Pray Narain v. Mulchund, 
(1897) 19 A. 535. 
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return, or is in possession of rightly rejected goods. 
Whether the seller or buyer isa bailee his liability is 
governed by section 1^1 of the Contract Act, and it seems 
that if either wrongfully refuse to deliver or redeliver goods 
or by his default delay the delivery or redelivery section 161 
applies and he is an insurer, and conversely if by the defauit 
of the other party the delivery or redelivery is delayed the 
bailee can charge for necessary expenses for safe custody.! 
If the buyer delays the passing of the property it seems 
the risk is with him, * and of course if the seller delays it 
the risk remains with him. 

Under section 32 (2) of the Sale of Goods Act the seller 
unless otherwise authorised by the buyer,? must make 
such a contract with a carrier to whom the goods are 
delivered, on behalfof the buyer as may be reasonable. 
Section 91 of the Contract Act‘ deals with the Indian law, 
and makes it imperative that the contract with the carrier 
or wharfinger shall enable the buyer to hold him respon- 
sible for the safe custody or delivery of the goods, other- 
wise the buyer is not responsible for the price, if the 
goods do not reach him. 

Section 33 of the Sale of Goods Act? provides that the 
buyer when the seller agrees to deliver at his own risk 
must bear the loss due to deterioration necessarily incident 
to the course of transit. This it seems would also be the 
‘rule in India. 

A necessary corollary is that any accretion or benefit to 
the goods also attaches where the risk attaches.° 

Where the buyer assumes the risk of delivery, the price 
must be paid even if the property has not passed, if the 

3 Clarke v. Hutchins, (1811) 
14 East. 475. 

* Sec note to that section. 

5 Sweeting v. Turner, (1872) 


L. R. 7 Q. B. 810 ; cf. The Vondo- 
bala, (1887) 18 P. D. p. 47. 


1 Cf. G.N.R. v. Swaffield, (1874) 
L. R.9 Ex.182 (a carrier by land); 
Cargo Ex Argos, (1872) L. R. 
5P.C.184 (master of ship); see 
§ 267. 

3 Martineau v. Kitching, (1872) 
L. R 7 Q. B. 436. 

16 
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§ 221. 


Effect of 
delay in 
delivery. 


Delay in 
passing 
property. 


§ 222. 
Seller's 
duty when 
goods sent 
to carrier. 


§ 223. 
Deteriora- 
tion in 
transit. 


§ 224. 
Accretions. 


§ 225. 
Where 
buyer 
asumes 
risk of 
delivery. 
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§ 225. 


§ 226. 
Risk with 
buyer 
where 
seller has 
his lien. 


§ 227. 
Where 
buyer may 
return 
goods. 


§ 228. 
While the 
buyer has 


INCIDENCE OF RISK. [Sec. 86. 


goods are destroyed before delivery.) But as the pre- 
sumption is that the risk and property go together, the 
intention of the purchaser must either be expressed in 
the written contract or clearly to be inferred from the 
circumstances. 

Although the risk is with the purchaser the contract 
may provide that there shall be no delivery until payment 
of the price, even though the payment be deferred by the 
contract.? 

I1 a buyer has an option to return goods, the risk while 
the option lasts is with the seller ; ? and even if return of 
the goods is the buyer's only remedy, the risk until the 
time for returning expires, is with the seller.* 

While the buyer has the right to reject goods although 
the seller has purported to exercise a right of elec- 


the right to tion, the risk remains with the seller, for unless the 


reject 
goods. 


8 229. 
While in 
transit. 


appropriation is in accordance with the contract the 
property can only pass by subsequent assent. 


But if after goods are shipped appropriated to the con- 
tract, they are lost, it has been held? in a C. I. F. contract 
that the buyer must pay for them on tender of proper 
documents and the risk is with him although he might 
have rightly rejected the goods on arrival. 

Where goods are in the course of transit? the risk is 
with the buyer until stoppage, for the property is with 
him? After stoppage, the risk is still with the buyer 


1 Castle v. Playford, (1870) L.R. 
5 Ex. 165, 7 Ex. 98; Martineau v, 
Kitchiug (1872), L.R. 7 Q.B. 436 

2 Tarling v. Baxter, (1827) 6 B. 
& C. 360 ; Walker v. Clydc, (1861) 
10 C.B.N,S. 881 ; Moakes v. Nichol- 
son, 19 C. B. N.S. 290 (1865). 

3 Head v. Tattersall, (1871) L. 
R. 7 Ex. 7. 

* Chapman v. Withers, (1888), 
20 Q. B. D. 824; cf. Elphick v. 
Bar ncs, (1880) 5 C. P. D. 321. 
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5 Perkins v. Bell, (1893), 62 L. 
J. Q. B. 91, (1893) 1 Q. B. 198 
C. A. 

9 Biddcil v. Clemens, (1911) 1 
K. B. 984 C. À,; reversed on 
other points 28 T.L.R. 42. 

7 But not if the seller under- 
takes to deliver at a particular 
place, see § 158. 

5 The seller has no insurable 
interest, Clay v. Harrison (1829) 
10 B. & C. 99. 


Secs. 86, 87.] PROPERTY IN FUTURE GOODS. 


unless the seller unduly delays in exercising his right of 


resale. 


Probably the principle of section 20 of the Sale 


of Goods Act applies in such a case.! 

Where there is a contract for the sale of goods not yet in 
existence, the ownership of the goods may be transferred by 
acts done, after the goods are produced in pursuance of the 
contract, by the seller, or by the buyer with the seller's 


assent. 


Illustration. 


(a) A contracts to sell to B for astated price, all the 


indigo which shall be produced at A's factory 
during the ensuing year. A when the indigo 
has been manufactured, gives B an acknow- 
ledgment that he holds the indigo at his disposal. 
The ownership of the indigo vests in B from the 
date of the acknowledgment. 


(b) A for a stated price, contracts that B may take 


(c) A 


and sell any crops that shall be grown on A’s land 
in succession to the crops standing at the time of 
the contract. The ownership of the crops, when 
taken possession of, vests in B. 

for a stated price, contracts that B may take 
and sell any crops that shall be grown on his 
land in succession to the crops then standing. 
Under this contract, B applies to A for possession 
of some crops grqwn in succession to the crops 
which were standing at the time of the con- 
tract. A refuses to give possession. The owner- 
ship of the crops has not passed to B though A 
may commit a breach of contract in refusing to 
give possession. 





Pollock considers that this section is covered by section 
83 and Cunningham and Shepherd suggest that under 
sections 83 and 84 there must be assent of the buyer to 


1 See under '* Resale." 
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§ 229. 
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§ 230. 


Section 88. 
Contract to 
sell and 
deliver, at a 
future day, 
goods not 
in seller's 
possession 
at date of 
contract. 


8 231. 
When 
goods not in 
seller's 
possession. 


SALE OF FUTURE GOODS, [Secs. 87, 68. 


any act of the seller. Butit is clear that the buyer has 
by implication of law, given a previous consent! In 
English law similar rules apply to cases of present sales 
of future property.? 

As has already been pointed out '' acts" probably mean 
that the Common Law rule of election applies. 


If as the first illustration suggests this section includes 
goods to be manufactured, and the expression goods not 
yet in existence is certainly wide enough, this is a new 
provision though in many such cases the contract at 
Common Law gave an election to the seller, e.g. if the 
goods had to be despatched by him, though generally 
the appropriation of goods when made had to receive the 
buyer's assent? 


A contract for the sale of goods to be delivered ata 
fature day is binding, though the goods are not in the 
seller's possession at time of contract, and though, at that 
time, he has no reasonable expectation of acquiring them 
otherwise than by purchase. 

Illustration. 

A contracts, on Ist January, to sell B 50 shares in the 
East Indian Railway Company, to be delivered and 
paid for on 1st March of the same year. A at the 
time of making the contract, is not in possession 
of any shares. ‘The contract is valid. 


This section does not seem very necessary; Cunningham 
and Shepherd‘ suggest it was inserted to prevent any 
question of such a sale being a gambling transaction. 
But this seems far fetched. 

The illustration is founded on Hibblewhite v. McMorine.® 


1 See under “ Election." 5 (1839) 5 M. & W. 462.,2 Ry. & 
2 Discussed in § 161. Canal C. 51, confirmed in Mortimer 
8 See § 174 as to property v. McCallan, (1840) 6 M. & W. 58, 

in goods to be manufactured. 65 R. R. 508; Misri Lal v. Mozhar, 
# 10th Ed. 292. 18 C. 262. 
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Secs. 88, 89] — WHERE PRICE IS NOT FIXED. 


The English rules say there may be a contract for the 
sale of goods, the acquisition of which by the seller 
depends upon a contingency which may or may not 
happen. 

There may be a purchase of a chance, in which case the 
buyer must abide the consequences.? But the point is 
treated as doubtful by Chalmers? Though Martin, B. 
said “no doubt a man may buy a chance of obtaining 
goods" * and Benjamin says the rule is correct in 
principle.’ 

There was one case in which it was supposed at 
Common Law that future goods could be assigned. It was 
said a man could sell future goods that had a potential 
existence, and that then the legal property in them would 
pass to the buyer as soon as they came into existence. 
Goods were supposed to have a potential existence if 
they would naturally grow out of anything already owned 
by the seller, as wool that would grow on sheep. 9 
Chalmers considers the last cited case was overruled by 
Langton v. Higgins. Benjamin? however considers that 
such potential goods can be assigned. 

From the illustrations to section 87 it seems that in 
India a contract to sell such goods as future crops, is only 
an agreement to sell, and requires subsequent appropria- 
tion to pass the property.? 

Where the price of goods. sold is not fixed by the con- 


tract of sale, the buyer is bound to pay the seller such a 
price as the Court considers reasonable. 


1 S, of G. Act s. 5 (2). Hobert Reports 132; Benj. 4th Ed. 


2 Hitchcock v. Giddings, (1817) 
4 Price 185, 18 R. R. 725. 

3 5th Ed. 19. 

t Buddle v. Green, (1857) 27 
L. J. Ex. p.84. 

5 4th Ed. 87, citing Hanks v. 
Palling, (1856) 25 L. J. Q. B. 376. 

6 Grantham v. Hawley, (1603) 
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82. 
7 (1859) 28 L.J. Ex.252(Contract 
to buy next crop of peppermint). 
8 4th Ed. 82, 83, citingRobinson 
v. Macdonell, (1816) 5 M. & S. 228. 
® As to present sales of future 
goods, see § 101. 
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§ 231. 
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8 233. 


8 234. 
Price not 
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Contracts. 


Property 
passes. 


PRICE NOT FIXED.BY CONTRACT. [Sec. 89. 


Illustration, 


B living at Patna, orders of A a coachbuilder at 
Calcutta, a carriage of a particular description. 
Nothing is said by either as to the price. The order 
having been executed, and the price being in dispute 
between buyer and seller, the Court must decide 
what price it considers reasonable. 


The principle is that if the parties have not arranged 
the price, the inference is that they are content to abide 
by the ordinary rates and to submit to the adjustment 
of them by the ordinary tribunals.! The intention of the 
parties must be deduced from their conduct. This is the 
English law. The general rule is that the market price 
must be taken to be the agreed price, but this depends on 
circumstances. The English law is the same both as 
regards executed contract and executory contracts, i.e. 
whether the action is for the price of goods sold and 
delivered or for non-acceptance of goods agreed to be 
purchased. 

Presumably the rule will apply in India to agreements 
for sale or executory contracts ; though the words of the 
section only apply in terms to sales, i.e. executed con- 
tracts, but the Code is not exhaustive, and the English 
Common Law will hold good. 

The words of the section imply that the property 
passes prior to the determination of the price. 

When part only of the goods are accepted and the rest 
either property rejected or not tendered there is a substi- 
tuted contract to pay the value of the goods, not to pay 
at the contract rate.? 


1 Davies v. D., (1887) 86 Ch. D. t Hoadly v. McLaine, (1884) 


369. 10 Bing. 482. 

2 S. of G. Act 8, Jovcc v. Swan, 5 Valpy v. Gibson, (1847) 4 C. 
(1864) 17 C. B. N. S. 84. B. 837, 864. 

3 Acebal v. Levy, (1834) 10 $ Macfarlane v, Carr, 8 B.L.R. 
Bing. 376. 499, 17 W.R. 241. 
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CHAPTER X. 


Sec. 90.] DUTIES OF THE SELLER. 


The duties of the seller under a contract of sale will 
next be considered. A man is bound to be ready and 
willing! to carry out his contract from the very earliest 
moment at which fulfilment can be demanded.? 

Under the English Common Law? after the contract 
of sale is complete, the chief and immediate duty of the 
seller in the absence of contrary stipulations is to deliver * 
the goods to the buyer as soon as the latter has complied 
with the conditions precedent, if any, incumbent on him. 

The Sale of Goods Act enacts? that “it is the duty of 
the seller to deliver the goods and of the buyer to accept 
and pay for them in accordance with the terms of the 
contract.” The question as to what the seller is bound 
to tender is considered later.$ 

' Delivery ' means, unless the contract or subject matter 
otherwise requires, a voluntary transfer of possession from 
one person to another.’ 

Under the Contract Act the position is different, for by 
section 93, it is enacted that in the absence of any special 
promise, the seller of goods is not bound to deliver them 
until the buyer applies for delivery. 

Apart from this and the rules as to time and place of 
delivery there seems to be no difference between the 
principles which govern this subject in England and 
those which apply in India. Hence the ruling? that 
questions of delivery must be decided with reference to 
the Contract Act and not to the English law, does not 


1The meaning of the term is * As to the meaning see § 236 


defined in Cort v. Ambergale Ry., 
(1861) 17 Q.B. 127; 20 LJ. Q.B. 
460; set out § 553. 

2 Pandurang v. Dadablioy, 
(1902) 4 Bom. L.R. 453. 

3 Benj, 4th Ed. 676. 


Google 


and how made § 272. 
5 Section 27, 
6 See § 285, 
T See s. 62 Sale of Goods Act. 


8 Buldeo Doss v. Howe, (1880) 
6 C. 64 A. C. 


231 


§ 235. 
Delivery. 


Delivery. 


Meaning of 
delivery. 


Demand for 
delivery. 


§ 236. 
Meaning of 
the term 
delivery. 


. § 237. 
Meaning of 
possession, 


DELIVERY IN PERFORMANCE. [Sec. 90. 


mean much; the more so as the Indian Law before the 
Act was as far as commercial matters are concerned 
substantially the English Common Law. 


A certain amount of confusion arises about the meaning 
of the term delivery, because delivery which is effectual 
for one purpose is ineffectual for another. The word 
may be used to signify the transfer of title or of posses- 
sion. When it is used to denote transfer of possession 
it is employed in two distinct classes of cases, one with 
reference to the formation of the contract, more especially 
in England with reference to the question of actual 
receipt under section 4 of the Code, and in India also 
under section 79 ; the other with reference to the per- 
formance of the contract, (e where the point is if the 
seller has performed his completed bargain by delivery 
of the bulk to the buyer. 

In the latter case too, tliere is a fresh source of con- 
fusion in the different meanings attached to possession. 
For ina contract of sale for credit, the buyer is techni- 
cally in possession, but on his insolvency before actual 


: delivery the seller is said to have retained his possession. 


238. 
Delivery in 


contract. 


Again if the goods are delivered to a carrier, the seller 
loses his lien, butif he stops the goods in transit the 
goods are said to be in the constructive and not in the 
actual possession of the buyer, Delivery in the sense of 
a transfer of title has already been discussed. Delivery 
into the buyer's possession, sufficient to destroy the 
vendor's lien, or his rightto stop in transit will be 
discussed infra. 


This lecture is confined to a consideration of the 
vendor's duty to deliver goods in performance of his con- 
tract so as to enable him to defend an action by the buyer 
for non-delivery. 

Section 90 defines what is meant by delivery. 


1 Chalmers 2nd Ed. p. 109, ? Benj., 5th Ed. p. 677. 
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Sec. 9@.] DELIVERY IN PERFORMANCE. 
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Delivery of goods sold may be made by doing anything Section 99. 


the buyer, or of any person authorised to hold them on 

his behalf. 

Illustrations. 

(a) A sells to Ba horse, and causes or permits it to be 
removed from A's stables to B's, The removal to 
B's stable is a delivery. 

(5) Bin England, orders 100 bales of cotton from 4,a 
merchant of Bombay, and sends his own ship to 
Bombay for the cotton. The putting the cotton on 
board the ship is a delivery. 

(c) A sells to B certain specific goods which are locked 
up ina godown. A gives B the key of the godown 
in order that he may get the goods. This is a 
delivery. 

(d) A sells to B 5 specific casks of oil. The oil is in the 
warehouse of A. B sells the 5 casks to C. A re. 
ceives warehouse rent for them from C. This 
amounts to a delivery of the oil to C, as it shows an 
assent on the part of 4 to hold the goods as ware- 
houseman of C. 

(c) A sells to B 50 maunds of rice in possession of C, a 
warehouseman. 4 gives B an order to C to trans- 
fer the rice to B, C assents to such order and trans- 
fers the rice in his books to B. This is a delivery. 

(f) A agrees to sell B 5 tons of oil at Rs, 1,000 per ton, 
to be paid for on delivery. A gives toC, a whar- 
finger, at whose wharf he has 20 tons of oil, an 
order to transfer 5 of them to B. C makes the 
transfer in his books and gives A's clerk a notice of 
the transfer for B. A’s clerk takes the transfer to 
B and offers to give it him on payment of the price 
ofthe oil. B refuses to pay. There has been no 
delivery to B, as B never assented to C his agent ta 
hold the 5 tons selected by A. 


Delivery 


which has the effect of putting them in the possession of mg 
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DELIVERY IN PERFORMANCE. [Sec. 90. 


There must be a voluntary transfer of possession! and 
delivery by mistake may be inoperative and delivery may 
be conditioral.? 

Generally the seller after a complete sale must on the 
buyers demand deliver the goods. But there may be 
conditions precedent stipulated for in the contract. If 
nothing is said about payment it is presumed that delivery 
and payment are concurrent conditions.’ 

If credit is given, the effect is an actual transfer of the 
right to possession by the bargain, and the buyer is 
considered for all purposes, save that of the vendor's 
lien for the price or right to stop to be in possession: 
for the property of personal chattels draws to it the 
possession.‘ But though the buyer has a right to posses- 
sion, the vendor may refuse to part with the goods and 
exercise his lien to secure payment if no credit is given, or 
if credit is given if the buyer's acceptances are dishonored* 
or if he becomes insolvent before obtaining actual posses- 
sion,® or if after the time of credit has expired, possession 
is still with the seller. 

The effect ot insolvency is not to rescind the contract, 
but it puts an end to any credit given, and the insol- 
vent, if the seller is in possession or has stopped the 
goods, can only obtain the goods on tendering the price, 
but if he can obtain possession while the goods are in 
transit before they are stopped, he has the right to 
do so. 


. 1 8. of G. Act, s. 62; Godts v. man, (1888) 49 L. T. N. S. 473. 
Rose, (1854) 17. C. B. 229; Pol- *2 Wms. Saund, 47 n. 1., Ben- 
lock on 'Possession' p. 100-114. jamin 4th Ed p. 079. But this is 
2 See G. I. P. v. Hanmandas, not possession under s. 108 ex 3 
(1889) 14 B. 67. or l. 
3 Benjamin 5th Ed. p. 678, S.cf 5 Kuttayan v. Palaniappa, (1903) 
G. Act, s. 28. Foracase where 27 M. 540. 
the course pursued under the con- ê Bloxam v. Sanders, (1825) 4 
tract showed that a sale on credit B. & C. 941, and see sections 95, 
was intended, see King v. Re¢d- 96, 97, Contract Act. 
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Although the buyer's insolvency does not per se put an 
end to the contract, yet if there is long delay after notice 
of an intention from the other party to end the contract it 
will be considered as abandoned !; and if the buyer gives 
the seller such a notice of his insolvency as amounts toa 
declaration of his inability or unwillingness to pay for the 
goods the seller is justified in treating the notice as a re- 
pudiation of the contract,? and after the lapse of a reason- 
able time to allow the buyer's trustee ? and also, it seems, 
a sub-buyer * from the insolvent to elect to complete 
the contract by paying the price in cash, may without 
tendering the goods to the trustee consider the contract 
broken and prove against the insolvent’s estate for 
damages.® 

The trustee cannot adopt an instalment contract and 
claim further deliveries under it without paying for 
previous deliveries? even if under the contract credit 
was given the time of which had not expired? for in- 
solvency ends all forms of credit. 

Ina contract for goods sold by description which are 
not specific, the seller is at liberty to supply goods corre- 
sponding to the description; in order to fulfil their contract 
they are bound to give or tender to the buyer the pro- 
perty in and the possession, actual or constructive, of 
goods specified and identified.’ 

In some cases there is no need of actual delivery as 
where the goods are ponderous and incapable of being 


1 Bloomer v. Bernstein, (1874) 
48 L. | C. P. 876. 


2 Re Phoenix, (1878) 4 Ch. D. 
108 C. A.; Morgan v. Bain, (1875) 
L. R. 10 C. P. 16, mere notice is 
not sufficient; Mess v. Duffers, 
(1901) 6 Com, Cas. 165. 

3 Jaffer Meher Ali v. Budge 
Budge Jute Mills, (1907) 34 C. 289. 

* Per Cur. in Ex parte Stapleton, 


(1879) 10 Ch. D. 886 C. A. 

5 Ex parte Chalmers, (1878) 8 
Ch. 239, 294; Ex parte Stapleton, 
(1879) 10 Ch. D. 586 C. A.; Mor- 
gan v. Bain, (1874) L. R. 10 C. 
P. 16, 25. 

6 Ex parte Chalmers, (1873) 8 
Ch. 289. 

7 J. C Shaw v. Bill, (1884) 8 
M. 38 O. C. 
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DELIVERY IN PERFORMANCE. [Sec. 99. 


handed over from one to another. Then delivery may be 
effected by that which is tantamount to giving possession 
as by symbolical delivery, and this divests the seller's lien. 

Delivery is said to be symbolic when it is effected by 
delivery of the key of the place where the goods are or by 
the delivery of other indicia of property.! Merely telling 
a buyer that the key is at his disposal is a mere license and 
does not effect delivery unless the authority is acted on.? 
And the delivery of the key to be effective must give com- 
plete access to the goods.? 

Delivery by a transfer of a bill of lading is an instance 
of symbolic delivery. For delivery of goods at sea may 
be quite a different thing from delivery of goods on shore.* 
For in the case of a bill of lading the property passes 
on its transfer and no consent of the carrier in possession 
is required? This exception is based on the reason 
that the goods being as a rule at sea, the bailee's consent 
cannot be obtained, and accordingly it was the custom 
of merchants to treat the assignment ot a bill of lading 
as a transfer of the property in and possession of the 
goods.$ 

The endorsement and transfer of a proper bill ot 
lading to tbe buyer, while the goods are at sea, amounts to 
delivery in performance so as to defeat an action for non- 
delivery.’ And in the absence of a contractual obligation 
to the opposite effect a buyer is bound to accept a bill 
of lading as delivery, though the general rule is inspected 


1 Ward v. Turner, (1751) 2 L. J.C. P. 277. 
Ves. Sr. 481 ; Chaplin v. 4 Clemens v. Biddell, (1911) 28 
Rogers, (1861) 1 East. p. 195;  T.L.R. 42H. L. 
Ellis v. Hunt, (1789) 3 T. R. 404. 5 Act IX oí 1856. 


Contract Act, s. 90 illus. (c); $ See Sanders v. Maclean, 

Gough v. Everard, (1868) 2 H. & — (1888) 11 Q. B. D. p. 841. 

C. 1 (key of a wharf). 7 Salter v. Woollams,(1841) 2 M. 
2 Pollock Indian Contract Act EG 650; Wood v. Manley, (1840) 

2nd Ed. 378. UL A. & E. 84; Sanders v. 


3 Milgate v. Kebble, (1841) 3 Maclean, (1883) 11 Q. B. D. 827. 
Man. & Gr. 100, 60 R. R. 475, 10 


Sec. 90.] DELIVERY BY TRANSFER OF BILL OF LADING. 


delivery against inspected payment,! and a tender there- 
of is good before the goods are landed and examined by 
the buyer and before the ship has arrived.! But a tender 
of a bill of lading relating to goods subject to charges or 
liens would be insufficient? unless the seller has used all 
reasonable despatch,® for a seller makes a good tender of 
delivery by the transfer of a bill of lading where the 
bargain is for such symbolic delivery if he forward it to 
the buyer as soon as he reasonably can after shipment ;* 
there is no condition that it must be delivered before the 
ship arrives or charges are incurred? The bill of lading 
must be duly endorsed and effectual5 to pass the pro- 
perty in the goods, and must not only purport to,® but 
actually" represent goods in accordance with the con- 
tract. Even if the contract is for payment against 
shipping documents, a tender of the goods is valid even if 
the bill of lading is not then forthcoming.? 

Delivery of two copies of a bill of lading, the third 
being outstanding and unaccounted for, but not having 
been dealt with, is a good tender,® for that is the practice 
of merchants. The buyer is bound to accept one duly 


1 Biddell v. Clemens, (1911) 28 
T.L.R. 42 reserving (1911) 2 K.B. 
984 C.A. 

2 Molichund wv Sreekissen, 
(1900) 4 C. W.N. 813 C A. and sec 
§ 277 where the seller agrees 
to pay frieght and does not do so, 
such payment is a condition 
precedent and a tender of the 
bill of lading until that is paid 
is invalid : Benj. 5th Ed. 471. 

3 Sanders v. Maclean, (1883) 11 
Q.B.D. 327. 

* Without reference to thetime 
of unloading, Barber v. Taylor, 
(1839) 5 M. & W. 527. 

5 A bill of lading usually re- 
presents the goods after being 


A 


Vë 





Lem. f ; 


landed at the London wharves 
until replaced by a wharfinger's 
warrant, Barber v. Meyerstein, 
(1870) L. R. 4 H. L. 317, 39 L. J. 
C.P. 187, but see § 422. 

5 Re Keighley, (1894) 70 L.T. 
155 C.A.; Re Salomon, (1899) 81 
L.T. 325 (altered documents —per- 
fect documents) Tanvaco v. Lucas, 
(1859) 28 L. J. Q. B. 160. 

7 Tanvaco v. Lucas, (1859) 28 
L. J. Q. B. 801. 

8 Borrowman v. Free, (1879) 
4 Q.B.D. 500. 

9? Sanders v. Maclean, (1888) 52 
L. J. Q. B. 481 C.A. 

10 Glyn v. E. & W. India Dock, 
(1882) 7 Ap. Ca. 691. 
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endorsed bill ; if another has been dealt with previously, 
the tender is bad, but the buyer refusing to accept a bill 
does so at his own risk.! If another bill is subsequently 
dealt with, that does not affect the passing of the 
property under the first bill? but the holder of the first bill 
can only sue any person in possession of the goods, and 
not the captain or other bailee who has innocently deli- 
vered the goods under a subsequently endorsed bill? for 
a bill ot lading is the receipt given by the captain for the 
goods and he is entitled to act according to it ; but if he 
has notice or knowledge of rival claims he delivers at his 
peril? Where the contract is for a sale of a specific 
cargo as per bill of lading there is it seems no represen- 
tation that the cargo was shipped at the date of the bill 
of lading.5 | 

Delivery is constructive when it is effected without any 
change in the actual possession as in the case of delivery 
by attornment or symbolic delivery. 

Delivery by attornment may take place in three classes 
of cases. First, the seller may be in possession of the 
goods, but after sale he may attorn to the buyer, and 
continue to hold the goods as his bailee. Secondly, the 
goods may be in the possession of the buyer before sale, 
but after sale he may hold them on his own account. 
Thirdly, the goods may be in possession of a third per- 
son as bailee for a seller. After sale such a third person 
may attorn to the buyer and continue to hold the goods as 
his bailee. But the presumption is against there being 
constructive delivery as it deprives the seller of his lien.® 

In the first case the seller may agree? to change the 
character of his possession and to continue to hold as a 


1 Sanders v. Maclean, (1883) Q.B.D. p. 480, 57 L.J.Q.B. p. 381. 


52 L. J. Q. B. 481 C. A. 5 Gattorno v. Adams, (186%) 12 
2 Barber v. Meyerstein, (1870) C. B. N.S. 600. 

L.R. 4 H.L. 317. 6 Dole v. Stimpson, 21 Pick. 
3 Glyn, v. E. & W. Indian Doek, 384 (American). 

(1882) 7 Ap. Ca. 591. 7 Cusack v. Robinson, (1861) 80 


* Leduc v. Ward, (1888) 20 L.J.Q.B. 261. 
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bailee for reward,* or as a gratuitous borrower. The 
seller's assent must be proved, it will not be presumed. 


The question is very thoroughly discussed in Castle v. 
Sworder,s where goods were sold at six months credit, 
and transterred to the buyer's name in the seller's bonded 
warehouse, and an invoice sent to the buyer stated the 
goods were warehoused for 6 months. It was held that 
by keeping the invoice the buyer assented to the seller 
being his agent or bailee or at any rate by a request to the 
seller to resell for him. Naturally there can be no deli- 
very actual or constructive without the buyer's assent. 


Assent by the unpaid seller to become the buyer's 
bailee is not probable as the seller thereby loses his lien,’ 
and strong evidence is required. Where the seller sent 
goods to be engraved with buyer's arms, paying the 
engraver himself and instructing him to return the goods 
to himself and where cigars sold were packed in the 
buyer's own boxes, it was held there was no delivery. 
But where there is a sub-buyer an agreement on the part 
of the seller to be the sub-buyer's bailee may be proved by 
comparatively slight evidence. If the seller allows the 
sub-purchaser to take away part of the goods, there is 
delivery to the purchaser? But there is a distinction 
between cases where the goods are ascertained and where 
they are not.!° 


1 Elmore v. Stone, (1809) 1 
Taunt. 458 ; Beaumont v. Brengeri 
(1847) 5. C.B. 801. 

? Marvin v. Wallis, (1856) 
6 E. & B. 726, 25 L.J.Q.B. 369. 

3 Re Roberts, (1887) 86 Ch. D. 
196. 

* (1861) 29 L.J. Ex. 285, 5 H. A 
N. 281. In appeal 80 L.J. Ex. 
310, 6 H. & N. 828. (A case of 
acceptance under the Statute of 
Frauds.) 

5 See § 849. 
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© Owenson v. Morse, (1796) 7 
T. R. 64. 

7 Boulter v. Arnott, (1828) 1 Cr. 
& Mee. 388 and for other cases 
sce under * Loss of Lien.’ 

8 Stoveld v. Hughes, (1811) 14 
East. 308. 

9? Chaplin v. Rogers, (1801) 1 
East. 192, approved in Marshall v. 
Green, (1876) 1.C.P.D. p. 41. 

10 Mordaunt v. British Oil Co., 
(1910) 2 K.B. 502, set out § 354. 
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The payment of warehouse rent to the seller by the 
buyer does not amount to a constructive delivery, though 
it might do so if the warehouseman was a third person,! 
or if a sub-buyer pays the seller rent.? 


Most of the English cases are decisions on what is actual 
receipt under the Statute of Frauds, but apart from the fact 
that the actual removal by the buyer of part however small 
of the things sold if taken as part of the bulk and by 
virtue of his purchase, is sufficient receipt under the 
statute ; the same principles determine what amounts to 
assent sufficient to constitute the seller in possession the 
buyer's bailee and thus deprive him of his lien and consti- 
tute delivery in performance of the contract. For receipt 
under the Statute of Frauds implies delivery. One test as 
to whether there has been delivery although the seller 
remains in possession is to enquire whether he has lost 
his lien for the price * at Common Law.5 As long as the 
seller has not assented to change his character, and can 
refuse delivery unless payment is made, the fact that he 
allows the buyer temporary use of the thing sold? or 
arranges for its keep under the buyer's directions, does 
not constitute a loss of lien or delivery. The question of 
a seller's lien when he holds as bailee for the buyer is dis- 
cussed under lien. 


The second case is simple, and it would require strong 
evidence to show that the buyer's possession was not on 
his own account after sale. For asa rule the fact of the 
sale operates as a delivery of possession in such cases?; 


(2) and see § 330 as to Lien by 
Contract, 

6 Tempest v. Fitzgerald, (1820) 
8 B. &. Ald. 680. 

7 Carter v. Toussaint, (1822) 6 
B. & Ald. 855. 


1 Miles v. Gorlon, (1884) 2 C. & 
M. 504; Grice v. Richardson, 
(1877) 3 A. C. 319 P.C. 

2 Section 90, illustration (d). 

3 Saunders v. Topf, (1849) 4 Ex. 


890 
8 There is no need of any 
t Baldey v. Parker, (1828) 2 evidence as under the Statute 
B. & C. 37, 44. of Frauds: see Liliywhile v. 


5 See now S. of G. Act. s. Al Devereux, (1840) 15 M. & W. 285. 
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the parties may however agree otherwise.! Pollock 
however considers that unambiguous evidence must be 
given, but cites the case of an agent buying his principal’s 
goods? where evidence was required under the Statute of 
Frauds. 

The third case is the most frequent. All three parties 
must concur. This was clearly established at Common 
Law and is provided for by the Sale of Goods Act.‘ 

If the agent or depository is not in actual possession 
there can be no constructive possession through him. 
Even if he attorns to the buyer and is estopped as against 
him from denying possession, that will not amount to 
delivery by the seller to the buyer. 5 Where the seller 
gives the buyer a document of title it must be noted that 
unless there are goods on which the document of title 
can operate it has no effect either to pass the property or 
the constructive possession. And apart from questions of 
estoppel the goods referred to must be ascertained.’ An 
actual receipt of the goods takes place when the seller, 
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the buyer and the bailee agree that the bailee shall hold ™¥St48ree- 


the goods for the buyer. The goods were in the posses- 
sion of an agent for the seller and therefore in contem- 
plation of the law in possession of the seller himself and 
they become in the possession of an agent of the buyer, 
and therefore in that of the buyer himself.2 But all the 
parties must join in the agreement, for the agent of the 
seller cannot be converted into the agent for the buyer 
without his knowledge and consent? Even if the seller 


1 Benjamin, 4th Ed. 812, 5th ê Bryans v. Nix, (1826) 4M. & 
Ed. 839. W. 775; J.C. Shaw v. Bill, (1884) 


? Edan v. Dudfeld, (1841) 1 Q. BuU ; 

B. 302. 55 R.R. 258 7 Anglo-India Jute Mills v. 
aaa donde Omademull, (1911) 83 C. 127 C.A, 
* Section 90, (Illustration) b. 8 Benj. 5th. Ed. 216; Blackburn 
* Section 29 (3). 28 2nd Ed. 25. 


5 McEwan v. Smith, (1849) 2 "i H jc Bill E 
. ’ 7 9 


H. L. C. 309; J.C. Shaw v. Bill, (1841) 9 M. & W. 36; Woodley v. 
(1884) 8 M. 38 O. C. Coventry, (1863) 32 L. J. Ex. 186. 
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informs the bailee of a sub-sale, there must be attornment 
by him.! So at Common Law apart from the Factors 
Acts if the goods are in the possession of a warehouse- 
man, a wharfinger, a carrier or any other bailee, the 
seller's order given to the buyer directing the bailee to 
deliver the goods or to hold them for the buyer, will not 
effect a change of possession unless the bailee accepts the 
order or recognises it or consents to act in accordance 
with it.? Until then, the bailee remains the seller's agent 
and bailee. The transfer of a warrant to the buyer, issued 
by the bailee himself, is of the same effect;? even if the 
bailee is a dock company bound by law to transfer goods 
from the seller to the buyer when required to do so, his 
consent is necessary to constitute delivery.* 


It was held in Eagleton v. E. I. R5 that where the 
plaintiff had accepted bills on the security of a railway 
receipt in which it was stated the goods would be deli- 
vered to the person or his order, he became, on the 
Railway Company promising to deliver to him, entitled to 
demand possession from them, and that the authority to 
receive given to him could not be revoked by the 
consignor. 

But although an order on a third person who might or 
might not think fit to execute it does not of itself consti- 
tute delivery? yet it may amount to delivery in performance 
if the buyer unnecessarily delays in presenting it and a 
former seller is in consequence enabled to stop the goods 
in transit,’ or if the buyer refuses to present it? 


! Poulton v. Anglo-American B. & C. 428. 
Oil Co., (1911) 27 T.L.R. 216 C.A. 5 (1872) 8 B. L. R. 581. 
2 See Coofer v. Bill, (1865) 84 e J.C. Shaw v. Bill, (1884) 8 M. 
L. J. Ex. 161. 38. 
3 Farena v. Home, (1846) 16 7 Buddle v. Green, (1857) 27 
M. & W. 119; see Lecture on L. J. Ex. 83. 
Documents of Title.” 8 Bartlett v. Holmes, (1853) 18 
4 Bentall v. Burn, (1824) 3 C. B. 630. 
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But even if the contract provides that the buyers shall 
take an unaccepted delivery order, there is an implied 
term that the order when duly presented will be 
accepted and acted upon by the person to whom it is 


addressed.! 
The position in India as regards documents of title 


other than a bill of lading,? is not clear. Illustration (5) to 
section 90 shows that an order on a warehouseman given to 
a buyer requires the bailee's assent before there is delivery. 
Sargent, C. Lä held that the Contract Act " gives no larger 
effect, except by section 108, to a delivery order than it 
had by English Common Law. Section 90 illustration (e) 
read with sections 95 and 98 shows that the giving of a 
delivery order does not of itself give the vendee such a 
possession as to defeat the vendor’s lien." The learned 
Judge proceeded to hold that a purchaser is not within 
section 108.4 Whether section 108, exception 1, includes 
the case of a buyer in possession of documents of title, 
or not, it does not affect the question of whether the 
mere giving of a delivery order or other document of 
title, not being a bill of lading, to a buyer deprives the 
seller of his lien or constitutes delivery to the buyer, for 
that section only gives a person in possession the power 
to give a good title to a bona fide purchaser, and does 
not give such a person a good title in himself which is 
essential to constitute delivery. [And sections 102 and 
103 show that the fact of the buyer being in possession of 
documents showing title to goods does not of itself 
affect the seller's right to stop.] It seems clear then that 
at least until the buyer transfers the document of title, 
there must be attornment to constitute delivery.’ As 


1 Ramdeo v. Cassim Mamoojee, (1888) 8 M. 38. 


(1898) 21 C. 173. t As to this point see § 477, 
3 For effect of the transfer of 5 See Eaglelon v. E.I.R., (1872) 
bills of lading see § 243. 8 B. L. R. 581; Le Geyt v. Harvey, 


3 LeGeyt v. Harvey, (1584) 8 B. (1884) 8 B. 50]. 
501 C. A., see J. C. Shaw v. Bill, 
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regards the case of a transfer of such documents to a 
sub-buyer see under section 108. 

All such documents must be delivered up* before the 
goods need be delivered, otherwise the bailee might 
render himself liable if an accepted delivery order or the 
like were subsequently ? or previously ® transferred to a 
bona fide holder for value. It seems clear that any demand 
for delivery under a document of title can be disregarded 
unless the document is produced and given up, and if it is 
alleged to be lost the possessor of the goods may generally 
demand an indemnity before delivery; for though no 
document of title relating to goods is negotiable so as to 
confer a good title on a bona fide holder for value, the 
possessor is entitled to be satished that he will not render 
himself liable to third parties to whom the documents may 
have been or may be assigned by the true owner or one 
holding them with his consent. 

The cases * which establish that there is no delivery 
when the goods are in the possession of a third party 
unless that third party assent to attorn to the buyer and 
become his bailee must be distinguished from cases where 
a third party has agreed previously to the sale to become 
bailee ; for any purchaser such assent is irrevocable aíter 
sale and the giving of delivery order on him is delivery.5 
But the editors of Benjamin? consider this distinction 
unsound, for it cannot be reconciled with the principle 
that the necessity of an attornment by the bailee is not 
taken away by the fact that he issued a warrant for the 
goods, though it may be in terms transferable ;7 and they 
add that if there be prior attornment in the case of a 


1 [f required, Hathesing v. 
Laing, 17 Eq. 92. 

2 Bristol and West of Eng. Bk. 
v. M. Ry., (1891) 2 Q. R. 653. 

3 London and County Bk. v. 
Fulford, (1886) 2 T. L. R. 708. 

t Bentall v. Burn, (1824) 3 
B.& C.423; Benj.4th Ed. p. 161. 


5 Salter v. Woollams, (1841) 2 
M. & G. 650; Wood v. Manley, 
(1810) 11 A. & E. 34. 

9 Sth Ed. p. 693, 


7 Farena v. Home, (1846)16 M. 
& W. 119 ; Thol v. Hinton, (1855) 
4 W. R. (Eng.) 26. 
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license, why not in a transferable warrant? They accord- 
ingly submit that Salter v. Woollams} is no authority, that 
ordinarily the seller performs his duty by previously 
obtaining a prospective attornment by the bailee to the 
buyer, and that in that case there was a special agree- 
ment to that effect. 


When a person accepts a delivery order he is prevented 
from denying as against the holder of the order, that he 
has possession of the goods either as being estopped or 
by having attorned.? This is so in the case of a holder of 
goods or other person in possession of them and also of a 
person who has no possession at all? But even if such 
attornment discharges * the person estopped as regards the 
drawer of the delivery order, it does not, without a con- 
tract to that effect, release the seller from his liability to 
supply the goods to the buyer on the third party’s default.’ 
There must be to effect that an agreement amounting to 
novation.? 

When the buyer acts on a representation of the seller 
that the third party has the goods which is incorrect, the 
seller cannot say that he is discharged first because 
the representation was the basis of the contract in the 


1 (1841) 2 M. & G. 660. 

2 See § 857. 

3 J. C.Shaw v. Bill, (1884) 8 M. 
38; Knights v. Wiffin, (1870) L.R. 6 
Q.B. 660; see also under Lien, 
and for cases in which a bailee 
may set up a jus tertit, Biddle v. 
Bond, (1865) 6 B. & S. 225; Rogers 
v. Lambert, (1891) 1 Q.B. 318, but 
this only applies as against his 
bailor, not against a third party 
to whom he has attorned. 

* Benjamin, 5th Edition, 864, 
favours the view that bailees 
making themselves responsible to 
buyers or sub-buyers by attorn- 
ient do not relieve themselves 


of liability towards the unpaid 
seller. But if the responsibility 
is incurred by accepting the un- 
paid seller's delivery order, or by 
otherwise acting at his request, it 
seems that the bailee could re- 
cover from the seller auy loss 
thereby incurred by him, as being 
his agent or acting at his request. 
Of course if a bailee attorns to a 
buyer or sub-buyer without the 
unpaid seller's authority, he does 
so at his own risk. 

5 For such a contract see 
Salter v. Williams, (1841) 10 L.J. 
C. P. 146, cf. Smith v. Chance, 
(1819) 2 B. & Ald. 758. 
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delivery order, though made under a mistake by the 
seller, secondly because there was a mutual mistake and 
the contract is voidable.! 


When the question is, has the bailee assented? to become 
the bailee of the buyer so as to constitute delivery and to 
end the seller’s right to revoke the authority given to the 
buyer to receive the goods, whether that authority is in 
writing or not, there is a difference between an absolute 
authority to take possession, and one that is conditional. 
When the authority is absolute nothing further is requisite 
to give the buyer possession than the assent of the bailee 
to hold them on his account, and such assent need not be 
evidenced by any formal act. It is generally shown bya 
formal transfer on the bailee's books? but it is as effectual 
if expressed verbally or perhaps if implied by silence in 
circumstances indicative of assent.4 But if the bailee is 
an unpaid seller of the goods his assent to hold for the 
buyer is more readily to be inferred if the goods are specific 
than if they are unascertained. Such a bailee may 
acknowledge the right of the sale purchaser to have the 
goods subject to his own right to be paid for them, i.c., 
subject to his own lien.5 The view taken in a recent 
case was that assent to hold for the buyer is a question of 
fact, and an entry in his books of the buyer’s name is not 
conclusive even in the case of specific goods.) The bailee 
may merely note the assignment in his books. Apparently 
aslong asthe bailee retains his lien there has been no 
delivery, for it is not a performance of a contract unless so 
agreed to tender goods subject to charges. 


1 Shaw v. Bill, (1884) 8 M. 38, 
citing Behn v. Burness, (1863) 8 


L.J. Q. B. 248. 
* Blackburn 2nd Ed. 844, 8rd 


B. & S. 751. 

2 See further para. 354 as to a 
seller's assent to a sub-sale; the 
same principles apply to all 
attornments. 

3 Pearson v. Dawson, (1858) 27 
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Ed. 872 ; Harman v. Anderson, 
(1809) 2 Camp. 243 ; Lucas v. 
Dorrien, (1817) 7 Taunt. 278. 

5 Mordaunt v. Bristol Oil Co., 
(1910) 2 K. B. 502 set out infra. 
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But if the bailee is a carrier, the fact that he retains his 
lien for carriage is not conclusive of the question whether 
there has been delivery. The point is discussed under 
"T Stoppage in transit." 

The payment of rent is evidence to show on whose 
account the goods are held! and when the bailee has notice 
of the seller's order, it is pretty clear that mere silence is 
evidence of acquiescence, and even an express refusal, if 
wrongful, might not preserve the seller's rights; but pro- 
bably it would.? 


If the authority to give possession is conditional the 
position is somewhat different. The bailee has no autho- 
rity to deliver or the buyer to receive until the condition 
is fulfilled* and the seller is still entitled, if other circum- 
stance permit, to revoke the authority to deliver,* and 
Blackburn considered that even actual delivery by the 
bailee before the condition was fulfilled would not 
affect the seller.’ 


But the condition according to Blackburn must be 
authorised by the contract, for the seller cannot clog an 
absolute authority to receive given by the contract by 
any condition on a delivery order or otherwise.® 


1 Harman v. Anderson, (1809) Schneider, 3 Esp. 58 (giving secu- 


2 Camp. 243. 

2 Blackburn 2nd. Ed. 346; 3rd, 
373 ; see Lackington v. Atherton, 
(1844) 13 L.J.C.P. 140, where the 
refusal was not wrongful; Tanner 
v. Scovill, (1845) 14 L. J. Ex. 321. 

3 S. of G. Act s. 19 (1). 

* Hanson v. Meyer, (1805) 6 
East 614; Wallace v. Brecds,(1811) 
13 East. 522; Busk v. Davis, (1814) 
2 M. & S. 397; Shipley v. Davis, 5 
Taunt. 617; Goodall v. Skeilto:, 
(1794) 2 H. B. 316; Loeschman v. 
Williams, (1815) 4 Camp. 181 
(payment in cash); Bothlink v. 


i 


K 





C COMO 


rity); Hanson v. Meyer, (1805) , 
East. 614, 8 R. R. 572 (weighing) 
Winks v. Hassall, (1829) 9 B. & C. 
372 (condition to pay duty,) buta 
delivery order addressed to excise 
authorities asking them to receive 
duty does not render the order 
conditional on payment of duty, 
Haig v. Wallace, 2 Ir. L. R. N. S. 
LL For a condition held not 
binding see Swanwick v. Sothern, 
(1839) 9 A. & E. 895. 

5 Blackburn, 2nd Ed., 348; 8rd 
Ed. 875 ; Godls v. Rose, (1854) 25 
L. J. C. P. 61; see Sof G. Act, s. 19. 
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To establish this point Blackburn contrasts Hanson v. 
Meyer, and cases following it, where the necessity for 
weighing the goods was by the contract a condition 
precedent to delivery, and the bailees had no authority 
to deliver nor had the buyer been authorised to take the 
goods until that was done, with Swanwick v. Sothern? 
where the order to deliver was, according to Blackburn, 
conditional on the goods being weighed, but the contract 
was for a bin of oats, and the weighing was no part of 
the contract: and the condition in the order was not 
binding on the buyer, and he chose to waive it. Godts v. 
Rose? is explained on the ground that by the contract the 
seller could demand payment before delivery. The pro- 
position is supported by Spartali v. Benecke,* where the 
sellers having given credit were held not to be entitled to 
demand payment before delivery. 


Under section 19 of the Sale of Goods Act the seller 
may, whether the goods are specific or not, make the 
appropriation conditional, though it seems that in that 
section the words ‘contract’ and ‘appropriation’ should 
be read as referring to specific goods and ‘ subsequently 
appropriated” respectively. The reason seems to be that 
once the property has passed, the seller cannot clog the 
buyer's right to possession by any condition save as pro- 
vided by the contract. 


In cases where the seller has given the buyer authority 
to obtain delivery from the bailee of goods sold, the 
authority may be transferred by the buyer, and so long as 
there continues to be a consideration to the seller for 
granting the authority, it cannot be revoked by the 


1 Wallace v. Breeds, (1811) 13 3 (1855) 25 L. J. C. P. 61. 
East. 522; Busk v. Davis, (1814) 2 * (1850) 10 C. B. 212,19 L. J. 
M. & S. 397 ; Shipley v. Davis, $ ©, p.293; see under reservation 
Taunt, 617. of jus disponendi. 

* (1839) 9 A. & E. 895. 
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seller) But if after giving the authority, the seller 
becomes entitled to refuse delivery, that is, if the consi- 
deration fails, he may revoke the authority if it has not 
been executed, but not if it has,? that is to say, if the bailee 
has not delivered the goods to, or attorned to the buyer 
or sub-buyer, the seller may, on the insolvency of the 
buyer, or on the expiration of any credit given to him, 
countermand the authority. A sub-sale to a bond fide 
buyer who has paid for the goods, made no difference at 
Common Law,’ unless the authority was executed, or the 
seller has assented the sub-sale.* 

If the goods are in the possession of a third party who 
Is not the seller's bailee, as timber lying at the disposal 
of the seller on the land of the person from whom he 
bought it, or lying at his disposal at a free wharf, delivery 
may be effected by the seller putting the goods at the 
disposal of the buyer and suffering him to take actual 
control of them.5 


There are special Acts in England as to delivery at 
Legal Quays in London or at sufferance wharves.? 


Delivery may also be made by giving actual possession 
of the goods to a carrier or wharfinger. 


1 Coryton v. Lethebye, 2 Will. 3 But for effect under the 
Saund. 365 ;asto the irrevocable Code of Transfers of Documents 
nature of a license see Wood v. of Title see s. 108. 

Manley, (1840) 11 A. & E. 34; * Dixon v. Yales, (1888) 5 B. & 
Wood v. Leadbitter, (1845) 18 M. Ad. 3138. 
& W. S38; Taplin v. Florence, 


5 Tansley v. Turner, (1885) 2 
(1851) 10 C. B. 744 ; for the right 


Get Bing. N. C. 161; Coofer v. Bell, 

of action if revoked see Kerrison (1865) 34 L. J. Ex. 161; see 

v. Smith, (1897) 2 Q. B. 445. Marshall v. Green, (1875) 1 C.P.D. 
2 Eagleton v. E. I. R., (1872) 8 3b. 

B. L. R. 581; Hawes v.Watson, 26 6 See Benj. 5th Ed. pp. 848, 852, 


R. R. 448; the same rule applies and as to the Bombay Docks see 


to a delivery order obtained by Lilladhar v. Wreford, (1892) 17 
fraud: Babcock v. Lawson, 49L.J. pe 


Q. B. 408 C. A. 
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DELIVERY TO CARRIER. [Sec. 91. 


A delivery to wharfinger of carrier of the goods sold has 
the same effect as a delivery to the buyer, but does not 
render tho buyer liable for the price of goods which do not 
reach him, unless the delivery is so made as to enable him 
to hold the wharfinger or carrier responsible for the safe 
custody or delivery of the goods. 

Illustration. 

B, at Agra, orders of A, at Calcutta, three casks of 
oil to be sent him by railway. ' A takes three casks 
of oil directed to B, to the railway, and leaves 
them there without conforming to the rules which 
must be complied with in order to render the 
railway company responsible for their safety. The 
goods do not reach B. There has not been a sufh- 
cient delivery to charge B in a suit for the price. 

This section must clearly be read as subject toa con- 
trary intention. When the seller delivers to a carrier but 
reserves his jus disponendi, there has at most been but a 
conditional appropriation of the goods tothe contract ; 
and clearly such delivery has not the same effect as 
delivery to the buyer, 

It is also subject to sections 99 and 100 as regards the 
right to stop in transit. The English rule! is that where 
in pursuance of a contract of sale the seller is authorised 
or required to send the goods to the buyer, delivery of the 
goods to a carrier, whether named by the buyer or not, 
for the purpose of transmission to the buyer is frimá 
facie deemed to be delivery of the goods to the buyer. 

At Common Law such delivery was delivery to the buyer, 
but the presumption could be rebutted ; thus the seller 
may reserve the right ot disposal, as by taking a bill of 
lading in his own or in another person's name, in which 
case the delivery is not to the buyer, but to the person 
indicated on the bill of iading ? 


* S. of G. Act s. 82. L. R. 10 Ex. 274; Waite v. Baker, 
* Gabarron v. Kreeft, (1875) (1848) 2 Ex. 1., sce 8199. 


Es O d ie 


Sec. 91.] DELIVERY TO CARRIER. 


The proviso must obviously be read subject to the 
agreement of the parties. The English rule is an instance 
of how such a section should be drafted. Section 32 (2) 
reads "unless otherwise authorised by the buyer, the 
seller must make such a contract with the carrier on behalf 
of the buyer as may be reasonable,! having regard to the 
nature of the goods and the other circumstances of the 
case. Ifthe seller omits to do so and the goods are lost 
or damaged in the course oí transit the buyer may 
decline to treat the delivery to the carrier as delivery to 
himself, or may hold the seller responsible for damages. 
Unless otherwise agreed when goods are sent by the 
seller to the buyer by a route involving sea transit, under 
circumstances on which it is usualto insure, the seller 
must give such notice to the buyer as may enable him to 
ensure them during that sea transit, and if the seller fails 
to do so the goods shall be deemed to be at his risk 
during such sea transit. 

The Indian provision is absurd ; for, according to mer- 
cantile practice it is generally impossible to make a sea 
carrier responsible for anything under a bill of lading. 
The section makes the seller ensure the goods with the 
carrier, who may or may not be willing to do so. Doubt- 
less the courts will be ready to hold that any usual method 
of protecting the buyer's interests is impliedly authoris- 
ed by the contract to the exclusion of the rule in the 
section. 

The liabilities of carriers have been limited, unless the 
requirements of Act IX of 1890, sections 72, 73, are complied 
with in the case of railway companies, and of Act III of 
1895, section 3, in the case of common carriers ; anda 
failure to comply with these will render the seller liable for 
goods that do not reach the buyer? 


1 Buckman v. Levi, (1818; 3 14 East. 475, 18 R. R, 288 (failure 


Camp. 414. to give notice of valuc), Cithay 
? See Clarke v. Hutchins,(i811) v. Tate, 8 Camp. 129. 
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§ 261. 
F. 0. B. 


DELIVERY TO CARRIER. [Sec. 91. 


The vendor’s duty to deliver the goods to a carrier (if 
this is necessary) in a merchantable condition, is complied 
with if the goods are in proper condition, i.e, such as to 
remain merchantable until the buyer has a reasonable 
opportunity of dealing with them in the ordinary course 
of business when delivered to the carrier, provided the 
injury received during the transit does not exceed that 
which must necessarily result from the transit.? 


If deterioration results from exceptional or accidental 


causes during transit, such as jettison, the loss falls on 
the owner.? 


A contract may expressly be provided for deliveries by 
instalments,‘ or it may be so inferred from the fact that 
some of the goods are in existence and some are still to be 
manufactured.’ Even if there is no such inference, if the 
buyer accepts a portion of the goods he waives any objec- 
tion as to the necessity for a complete single delivery.’ 
The contract may give the seller an option to deliver by 
instalments® in which case he must elect in due time, and 
if he elects one way or the other he is bound thereby.’ 
If the amount of the instalment is not expressed the 
presumption is that they are to be of equal quantities, and 
even if this is shown not to be the case the instalments 
must be reasonable.’ 


A contract to deliver free on board, means that the 
seller is to put the goods on board at his own expense 
on account of the buyer, and the goods are at the 


1 Beer v. Walker, (1877) 46 L. 5 Tarling v. O'Riordan, (1878) 2 
J. C. P. 677. L. R. Ir. 82, approved in Jackson 

2 Section 33, S. of G. Act, Bull V. Rotax, (1910) 2 K. B. 937 O.A. 
v. Robinson, (1854) 10 Ex. 342, 24 6 Brandt v. Lawrence,(1876) 46 
L. J. Ex. 165 (iron rusting). L. J. Q. B. 237. 

3 See fer Brett, L.J. in Reuter 7 Reuter v. Sala, (1879) 4 C. P. 
v. Sala, (1879) 4 C. P. D., p.252. D 239. 

* As to what justifies a re 8 Calaminus v. Dowlais, (1878) 
pudiation of such a contract, see 47 L. J. Q. B. 575. 
§ 533. 
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risk! of the buyer from the time when they are so put 
on board.? And this is so whether the goods are 
specific or not.? 

Whether the property passes and therefore delivery is 
given, depends on the form of the bill of lading. For in 
such contracts the seller may reserve a right of control ; if 
this is done to prevent tne property passing, there is no 
delivery ;* if it is done merely to control the possession 
the property passes and the goods are at the buyer's risk.5 
If the seller demands 9 or takes’ mate’s receipts in his own 
name he preserves his lien. But this may be varied by 
usage.? The seller may stop goods so shipped in transit.’ 

The terms ' cost insurance freight,’ have been considered 


above so far as the seller's duty to deliver at the port of GL 


destination or port of despatch is concerned. Where the 
terms are C. I. F., cash against documents, the seller is 
bound to ship goods of the contractual description!! on a 
ship bound to the contractual destination,!? and to tender to 
the buyer a proper?? bill of lading anda policy ofinsurance 
and must be ready and able to endorse the bill and transfer 
the policy on receiving payment of tbe price.* If the 
seller fails to ship goods according to contract or to ship 


1 But see Ex parte Golding, 
(1880) 13 Ch. D. 628, where it 
was said F. O. B. merely deter- 
mined that the cost of shipment 
fell on the seller. 


2 Brown v. Hare, (1858) 27 
L. J. Ex. 372, 29 L. J. Ex. 0. 

3 Stock v. Inglis, (1884) 12 Q. 
B. D. p. 573. 


5 Moo. P. C. 165. 


9 Ex parte Golding, (1880) 18 
Ch. D. 678. 


10 See § 158, and as to the pass- 
ing of the property and risk see 
§ 218. 


11 Harland & Wolf v. Burstall, 
(1901) 6 Com. Cas, 113. 


12 Lecky v. Ogilvie, (1897) 3 


* Ogg v. Shuter, (1875) 1 C.P. 
D. 47 C. A. (the right of disposal 
is with the seller as long as the 
buyer is in default ) 

5 Brown v. Hare, (1858) 29 L. 
J. Ex. 6. 

ê Ruck v. Hatfield, (1822) 6 B. 
& Ald. 682. 

7 Craven v. 
Taunt. 438. 


8 Cowasjee v. Thompson, (1845) 


Ryder, (1816) 6 


Com. Cas. 29; see Acme Wood Co. 
v, Sutherland, (1904) 9 Com. Cas. 
170 (C I.F. to the buyer's wharf- 
seller to pay charges incurred by 
delivery elsewhere), 

13 See § 243. 


14 Abdul Hamed v. Toral Alt, 
(1905) 5 L. B. R. 114; Ireland 
v. Livingstone, (1872) 5 H. L. 395, 
408. 


253 


§ 261. 


204 
8 262. 


C. I. F. 


Insurance 
money. 


8 263. 

ere 
buyer and 
carrier 
change 
destination, 


DELIVERY TO CARRIER. [Sec. 91. 


at all the breach occurs then and there! It is not 
sufficient to tender a bill of lading without a policy of 
insurance,? nor it seems to tender a policy upon a larger 
parcel of goods even if it is warranted free of particular 
average,? and semble the policy must be obtained from a 
reasonably safe company. The policy need not cover the 
buyer's interest or freight, but should be for such an 
amount as an ordinary shipper would effect to protect his 
interest at the port of despatch.? Generally a policy in 
the usual form covering deviation is enough, but where it 
was to be against all risks, a policy free of detention, 
though usual, was held insufficient. But the form of the 
policy is waived if it is accepted. It is not decided 
whether the protection must be entirely under the policy 
or may be under that and the bill of lading.’ 

The buyer on a loss is entitled as between himself and 
the seller to the full amount payable under the policy 
although it may exceed the amount of his loss and he is 
not the trustee to the extent of the excess for the seller,? 
but a seller is entitled under a C. I. F. contract to the 
money payable under an independent honour policy.® As 
against the insurers he can only recover the amount of his 
actual interest on the goods.!? 


The buyer may enter into an agreement with the carrier 
to deliver elsewhere than the place to which the seller 
has consigned the goods. Such delivery discharges the 


(cargo of cattle). 
ê Dupont v. British S. African 


1 Biddell v. Clemens, (1911) 2, 
K. B. 984 C. A. (reversed on 


other points, (7911) 28 T.L.R. 42 
H.L.) 

2 Hickox v. Adams, (1876) 84 
L. T. 404. 

3 Tamvaco v. Lucas, (1861) 31 
L. J. Q. B. 296. 

* Burstall v. Grimsdale, (1906) 
11 Com. Cas. 280. 

5 Yuill v. Scott Robson, (1908) 
l. K. B. 270 C. A. 24 T. L, R. 180 
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Co., (1901) 18 T. L. B. 24. 

7 Vincentelli v. Rowlett, (1911) 
16 Com. Cas, 310. 

8 Landauer v. Asser, (1905) 2 
K. B. 184. 

® Ralli v. Universal Marine 
Insurance Co., (1911) 2 K. B. 


759. 
10 Ireland v. Livingstone, (1872) 


L. R. 6 H. L. 396. 
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contract between the carrier and consignor.! But the 
buyer cannot force the carrier to enter into such an 
agreement,? nor it seems can he himself enter into such 
an agreement if he is bound by his contract not to.° 
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8 203. 


À delivery of part of goods, in progress of the delivery of Section 92. 


the whole, has the samo effect, for the purpose of passing tho 

property in such goods as a delivery of the whole; but a 

delivery of part of the goods, with an intention of severing 

it from the whole, does not operate as a delivery of tho 
remainder. 
Illustrations. 

(a) A ship arrives in a harbour laden with a cargo 
consigned to 4, the buyer of the cargo. 'l'he 
captain begins to discharge it, and delivers over 
part of the goods to A, in progress of the delivery 
of the whole. This is a delivery of the cargo to 
A for the purpose of passing the property in the 
cargo. 

(5) A sells to B a stock of firewood, to be paid for by 
B on delivery. Aíter the sale, B applies for and 
obtains from 4 leave to take away some of the 
firewood. This has not the legal effect of the 
delivery of the whole. 

(c) A sells 50 maunds of rice to B. The rice remains 
in A's warehouse. After the sale, B sells to C 
10 maunds of rice, and A at B's desire sends the 
10 maunds to C. This has not the legal effect of 
the delivery of the whole. 


It is a question of intention whether a delivery of part is 
in progress or the delivery of the whole. "The fact that 
each one of several bales, subject of the contract, is to be 
paid for separately, on delivery, is an indication that 


! L. & N. W. Railway v. Bart- ? Malkarjun v. S. M. Railway 
lett, (1861) 7 H. & N, 400; see Co., (1902) 4 Bom. L. R. 890. 
8 411. 3 Ex parte Watson, (1877) 46 
L. J. Bk. 97 ; sec § 412. 


Effect of 
part 
delivery. 


delivery. 


§ 264. 


§ 265. 
Onus. 


Section 93 
Seller not 
bound to 
deliver 
until buyer 
applies for 
delivery. 

266 


Demand by 
buyer. 


PART DELIVERY. [Sec. 92. 


delivery of one bale is not intended to pass the property 
in all.! 

In England there is no case where the delivery of part 
has been held to constitute a delivery of the remainder 
when kept in the seller’s own custody; but there are cases 
where, by delivery of part, the seller's agent? or bailee ? 
have been held to have attorned to the buyer and become 
the buyer's bailee. 


It is to be noted that the section only refers to the 
question of the passing of the property. 


Generally delivery of part of the goods sold is not 
equivalent to a delivery of the whole so as to destroy the 
vendor'slien. Inthe absence of evidence to the contrary, 
it is to be assumed that delivery of part is not intended to 
operate as delivery of the whole.* But it is a question of 
intention. The party affirming the intention must 
prove it.® 

Of course if there remains anything to be done to the 
remainder or the provisions of the foregoing sections 
have not been complied with, i. e. the remainder is not 
ascertained, the property cannot pass. 


In the absence of any special promise, the seller of goods 
is not bound to deliver thom until the buyer applies for 
delivery. 

This is a departure from the English Law and the pre- 
vious law in India? and imports into all contracts apart 
from special agreement, a condition precedent to the 


1 Mitchell Reid & Co. v. Buldeo, * Benjamin, 4th Ed. 818; Dixon 
15 C. I. v.Yates; 5 BE Ad, 313, 341; Tanner 
2 Slubey v. Heyward, (1795) 2 v. Scovell, 14 M. & W. 28. 
H. Bl. 504, 3 R. R. 486, where it 5 Ex parte Cooper, 11 Ch. D. 
was held to defeat the right to 68, 74 C. A. 


stop in transit. 6 Kemp v. Falk, (1882) 7 Ap. 
3 Hammond v. Anderson, (1804) Ca. p. 586. 
1 B.& P. N. R. 69,8 R. R. 763; T Mansuk Das v. Rangayya, 


see Miles v. Gorí(on, (1834) 3 L. J. | (18603) 1 M. 162. 
Ex. 155, 2 C. & M. 504. 
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buyer's right to claim delivery.! This condition will, it 
seems, be treated on the same footing as a similar express 
condition in England, where such a request, if provided 
for by the contract must be made either personally or by 
letter;? and it seems that the necessity for such demand 
may be waived by the seller and is waived impliedly if he 
incapacitates himself from complying with the demand by 
consuming or reselling or otherwise so disposing of the 
goods as to render a demand idle and useless.? 


The rule in the section has been followed in several 
cases. The demand must be made on the buyer's 
account. Where the buyer assigned his contract 
fictitiously, and aíterwards obtained a reassignment, he 
was held not entitled to rely on a demand for delivery 
made by his nominal assignee.? Such a demand must be 
made at a proper place and within the usual hours 
of business, and it seems a premature demand is 
nugatory.’ 

If the buyer makes an unreasonable delay before 
requiring delivery, the seller cannot, in the absence of 
special stipulations, treat the contract as rescinded.? 
The seller must offer delivery or enquire whether the 
buyer intends to take the goods ; on a refusal to takethem, 
section 120 of the Contract Act applies. And it seems 
that it isan implied condition that the buyer must take 
the goods in a reasonable time. If the buyer remain in 


1Cf. Armitage v. Insole, (1850) B. 1; Juggernath Khan v, 


14 Q. B. 728, 80 R. R. 888. 

2 Radford v. Smith, (1838) 8 
M. & W. 254. 

3 Bowdell v. Parsons, (1808) 10 
East. 359; Amory v. Brodrick, 
(1822) 6 B & Ald. 712; see 
as to waiver of conditions implied 
by law §.588. 

4 Kanooram v. Gopal Chand, 
(1875) 24 W. R. 178; Mulji 
Govindji v. Nathubhai, (1890) 15 

17 


Maclachlan, (1881) 6. C. 681; see 
Motichand v. Sreekissen, (1900) 4 
C. W. N. 318 A. C. 

5 Mulji Govindji v. Nathu- 
bhai, (1890) 15 B. 1. 

e Contract Act s, 48. 

7 See Johnstone v. Cox, (1880) 
16 Ch. D. 571 (premature notice 
of assignment). 

8 Jones v. Gibbons, (1868) 8 
Ex. 920, 22 L. J. Ex. 347. 
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DEMAND FOR DELIVERY. [Sec. 93. 


default he is liable! for a reasonable charge for the care 
and custody of the goods, and to an action for damages if 
the seller is prejudiced by the delay.’ It was recently 
held that such expenses and damages must be proved as 
special damages,’ but this is not the English rule.’ 


There appears to be no reported case as to whether a 
demand for delivery is good as to what ought to be deli- 
vered if the buyer demands more than he is entitled to. 
The question arose in a case of deliveries by instalments. 
Neither party had kept to the terms of the contract which 
was to deliver 36,000 tons of coals by monthly instalments 
of 3,000 tons on seven days’ notice. In the last month 15,201 
tons remained undelivered ; the buyers demanded delivery 
of 15,201 tons * and it was held that such a demand was no 
valid demand for the 3,000 tons deliverable in that month.’ 


This view is in accordance with general principles ; if a 
buyer makes an erroneous demand, he cannot be said to 
have made a demand under the contract. Like all other 
conditions precedent this must be strictly performed, and 
to sustain a suit for non-delivery the buyer must show that 
he made a demand as authorised by the contract; if he 
demands more than he is entitled, there is no rule by 
which the promisor is bound to supplement or correct the 
promisee’s performance of a condition precedent. 

Ifa demand is made for less than the quantity due 
under the contract, it seems that this too would be bad, 
as the buyer is not entitled any more than the seller to 
deliveries by instalments uniess the contract so provides ; 
and if such demand were intended to include the whole 


2 See § 221. reported. 
2 S. of G. Act s. 87; Greaves * Cf. Tyers v. Rosedale, (1875) 
v. Ashlin, (1813) 3 Camp. 426; 44 L. J. Ex. 130. 
Bloxam v. Saunders, (1825) 4 B. & 6 Abdullabhoy v. Mookundo 
C. 94); Bartholomew v. Freeman, Lall Laik, No. 1089 of 1908 O. C, 
(1878) 8 C. P. D. 316. S. of the Calcutta High Court, 5th 
3 Per Harrington J. in Mar- July 1909, Harrington, J. 
Shall v, Laik, (1911) Calcutta un- 
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contract, the buyer cannot compel the seller to alter the 
contract even if the seller in fact could have delivered only 
the amount demanded. 

If delivery is to take place upon the doing of certain 
acts by the purchaser, the vendor is not in default for 
non-delivery until notice from the purchaser of the per- 
formance of such acts. Thus if delivery is to be on 
board the purchaser’s ship as soon as it is ready to 
receive the goods, the purchaser must name the ship 
and give notice of readiness to receive the goods.! 
Conversely, if the seller is to give delivery ex quay or 
warehouse, he must give notice of the place.? 


The general rule, however, is that if delivery is to be 
on the happening of a particular event, the promisor is 
bound fo take notice at his peril? 


In absence of any special promise as to delivery, goods 
sold are to be delivered at the place at which they are at 
the time of the sale; and goods contracted to be sold are to 
be delivered at the place at which they are at the time 
of the contract of sale, or, if not then in existence, at the 
place at which they are produced. 

The English rule as provided for in section 29,4 is that 
in absence of special agreement, the place for delivery 
is the seller's place of business, if he have one, and if 
not, his residence. The Common Law was as the Code 
provides. The section which is peculiar to sales 5 has 
been applied in various Indian cases.$ 


1 Armitage v. Insole, (1850) 14 
Q.B. 728; Sutherland v. Allhusen, 
(1866) 14 L.T.N.S. 666; Stanton 
v. Austin, (1872) L.R. 7 C. P. 651, 

3 Davies v. McLean, (1878) 21 
W. R. 264, 28 L. T. N. S. 113. 

3 See para. 583, Benj. 6th Ed. 
580. i 

* S. of G. Act. 
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5 The genera! rule is laid down 
in s. 49 of the Code which ex. 
cludes the Common Law. 


8 See Puttapa v. Virabhadrappa, 
(1905) 7 Bom. L.R. 993 fer Jen- 
kins, C.J.; Grenon v. Luchmina- 
rain, (1896) 28 I. A. 119; Dada- 
bhai v. Saleman, (1868) 5 Bom. 
H.C. (A.C.) 126, 128; 16 B. 1, 1 
M.H.C. 142. 
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PLACE FOR DELIVERY. [Sec. 94. 


A contract to deliver at any place in Bengal to be 
mentioned hereafter does not come under this section 
but rather under section 49, the buyer baving the right 
to name the place.! 


In the absence of a contrary agreement,? the seller at 
Common Law was no& bound to send or carry the goods 
to the vendee. He did all that he was bound to 
do by leaving or placing the goods at the buyer's 
disposal, so that the latter might remove them without 
lawful obstruction? But under section 90 it seems that 
at any rate he must put the goods into the possession 
of the buyer; this apparently includes constructive 
possession, as by attornment. 

In England where the plaintiff bought hops and was 
told that they were at a warehouse and separated and 
weighed them and took away part, but the rest were 
removed wrongfully by the seller's creditors: it was held, 
no action lay for non-delivery as the seller had done all 
he was bound to do.* 


The time for delivery is usually of the essence of a 
mercantile contract,5 but not the time for payment unless 
it is expressly made so, but it is a question of intention 
in each case. Where time is not of the essence, it 
has been held that it cannot be made so by the voli- 
tion of one of the parties unless the other has done 
something which gives him a right to make it so. There 
must be conduct to justify rescission sub modo, i.e., if a 
reasonable notice to perform has not been complied 


ful obstruction," citing Thol. v. 
Hinton, (1855) 4 W.R. 26 ; Buddle 


1 Grenon v. Luchminarain, 
(1896) 24 C. 8. P.C. 23 I. A. 119. 


2 Asto agreement to deliver at 
a particular place, see § 158. 

3 Salter v.Woolams, 2 M.&G. 650; 
Wood v. Manley, 11 Ad. & E. 84; 
Campbell, p. 277; Benj. 4th Ed. 
682, but in the 5th Ed. p. 682 the 
editor doubts this * without law- 
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v. Green, (1857) 27 L.J. Ex. 33. 

* Wood v. Tassell, (1844) 6 Q.B. 
284. 

5 Bowes v. Shand, (1877) 2 Ap. 
Ca. 455, Contract Act s. 55. 

e Cf. S. of G. Act s. 10 (1). 

7 C. A. s. 65 
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with; ! this notice can only be given when the other party 
has unreasonably delayed performance.? All the cases on 
this point relate to contracts for the sale of land ; and it 
seems the rule has no application to instalment contracts 
for goods. It seems that in a mercantile contract de- 
lay sufficient to justify a notice, that unless the contract 
is performed it will be considered as repudiated, would 
amount to repudiation in itself, though giving notice is a 
safer course to adopt.* 

If no time is fixed by the contract and the seller must 
deliver without any application from the buyer, he must 
deliver in a reasonable time which is in each particular 
case a question of fact and evidence of the facts and 
circumstances may be given even ifthe contract is in 
writing.® 

Reasonable time is difficult to define." It depends on 
the actual circumstance at the particular time.® 

It does not mean enough to allow of a physical possi- 
bility of doing the act, but a business possibility.® 

Even if a promise is to pay immediately on demand, 


the debtor must have an opportunity to get his money 
which he may have in a bank or near at hand.® 


Ex. 920 ; 


1 Per Fry, L.]., Green v. Sevin, 
(1879) 13 Ch. D. 589; Crawford v. 
Toogood. (1879) 18 Ch. D. 158 ; 
Moulvie Mahomed v. Wilkie, 
41907) 11 C.W.N. 946 P.C. 

2 Parker v. Thorold, (1852) 16 
Beav. 59 & Taylor v. Broun,(1839) 
2 Beav. 180. 

3 See § 67. 

* As to the risk where the 
delivery is delayed see § 221. 

5 S. of G. Act s. 46; Hick v. 
Raymond, (1893) A. C. 22 H. L. 

$5 Ellis v. Thompson, (1838) 3 
M. & W. 445; Jones v. Gibbons, 8 


Sansom vw. Rhodes, 8 
Scott. 544. See § 532. 

T Brighty v. Norton,(1862) 82 L. 
]. Q. B. 38. 

5 Bengal Coal Company v. 
Homee Wadia, (1899) 24 B. 97, 
104; Cf. Contract Act ss. 46, 48 and 
105 of the Negotiable Instru- 
ment Act; see Dorasinga v.Aruina- 
chalan, (1899) 28 M. 441, and see, 
for method of ascertaining what is 
reasonable, § 532. 

? Toms v. Wilson, (1862) 32 L.J. 
Q. B. 33, 382. 
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If the vendor agrees to send the goods, where no time is 
fixed, he must send in a reasonable time, and though the 
contract is in writing, facts and circumstances may be 
proved to show what is a reasonable time:! 

Delivery on a Sunday is not unlawful in India and it 
does not excuse a European from performing his contract 
because Sunday is the only available day,? provided it 
seems there are usual business hours, within the meaning 
of section 47, on a Sunday. 

The following terms have been construed in England. 

“ Directly " was said to mean a less protracted delay 
than a reasonable time.® 

“ As soon as possible " was construed to mean as soon 
as the vendors could consistently with other orders in 
band a But in a later case this was not followed: the 
words were said to mean in a reasonable time with an 
undertaking to do it in the shortest practicable time. 
Cotton, L. J., said it means ‘as quickly as it could be made 
in the largest establishment with the best appliances.''5 

“ Forthwith " if the price is to be paid within 14 days, 
means within 14 days 9 July-August shipment, means 
completed shipment in August.’ 

“ Not later than due allowance being made for delays ” 
was construed in Re Lochie to except ordinary delays.? 

Clearance before a particular date means compliance 
before that date with Customs Regulations so that the 
vessel is authorised to sail.? 


1 Ellis v. Thompson, (1888) 8 
M. & W.445 ; Jones v Gibbons, 8 
Ex. 920; Sansom v. Rhodes, 8 
Scott. 544. 

2 Lalchand v. Kersten, (1890) 
15 B. 838. 

3 Duncan v. Topham, (1849) 8 
C. B. 225. 

4 Attwood v. Emery, (1856) 26 
L.J.C.P. 73. 

5 Hydraulic E. Co. v. McHaffe, 


(1878) 4 Q. B. D. 670 C. A. 

€ Staunton v. Wood, (1851) 16 
Q.B. 688 ; Roberts v. Brett, (1865) 
1i H.L.C. 837, 84 L.J.C.P. 241. 

7 Nusservangi v. Volkart, (1888) 
18 B. 15. 

9 Rc Lochie & Craggs, (1901) 
7 Com. Cas. 7, 86 L.T. 888. 

9 Thalmann v. Texas, (1900) 82 
L. T. 888 C.A. 
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Delivery may be postponed at the request of the buyer 
or seller. In India such an agreement has been held to 
be binding without consideration.! Such postponement 
in England, unless amounting to a contract, is a mere 
forbearance, and either party is at liberty at any time to 
insist upon his rights under the original contract.? If 
the request comes from the vendee and the vendor 
having agreed to delay, tenders in the prolonged period 
he can recover. If the request comes from the vendor he 
must rely on the assent of the vendee which is a new con- 
tract? Such postponement does not altogether waive any 
condition as to time but only substitutes the new period 
which may still be a condition precedent.* 


In the case of instalment contracts for delivery in 
certain quantities, if there has been a shortage beyond 
what is reasonable, the contract is broken and the seller 
cannot afterwards make up a deficiency by thrusting the 
balance on the buyer.5 This is clearly so if each delivery 
is to be treated as a separate contract. So too if the con- 
tract is to be performed within a fixed time by monthly 
deliveries? any shortage cannot be demanded after that 
time has expired.? 

But if the parties have agreed to postpone monthly 
deliveries even when they are to be treated as separate 
contracts,? the buyer may, if that was the agreement, in the 
last month demand delivery of the whole residue,’ though 


1 Davis v. Candasami, (1896) 
19 M. 398 ; but sce § 106. 

2 Ogle v. Earl Vane, (1868) L.R. 
8 Q. B. 272; Huchman v. Haynes, 
(1875) L. R. 10 C.P. 508; Tyers 
v. The Rosedale Iron Co., (1875) 
L. R. 10 Ex. 195. 

3 Plevius v. Downing, (1876) 1 
C. P. D. 220. 

* Barclay v Messenger, (1874) 
43 L. J. Ch. 419. 
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5 Barningham v. Smith, (1874) 
31 L. T. 549. 

6 Higgins vw. 
(1898) 20 Ret. 532. 

7 See Nederlandsche v. Chalten, 
(1898) 14 T. L. R. 322. 

8 Stephens v. G. W. Colliery, 
(1899) 15 T. L. R. 432. 

9 See Benj. 5th Ed. 721. 

10 Tyers v, Rosedale Iron Co., 
(1875) L. R. 10 Ex. 196. 


Pumpherslone, 
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apparently the seller has a reasonable time in which to 
deliver it.! 

Damages will be calculated as at the date of the post- 
poned performance? and not at the original due date as 
in cases where there is no agreement to extend the term.? 


If without some arrangement being come to within the 
contract time either party has made default in delivery or 
acceptance, he cannot sue on the original contract because 
he was not ready and willing to perform it. But appar- 
ently a subsequent agreement to allow him to complete 
is binding in India, but it seems only if made before a 
breach of the contract. For it has been held that an 
agreement extending the time for performance of a con- 
tract falls under section 63 and requires no consideration 
to support it. Thé Indian Law does not follow the Com- 
mon Law in this respect? 

The Sale of Goods Act ® provides that the seller unless 
otherwise agreed, must bear the expenses of, and incidental 
to, putting the goods into a deliverable state. This is so in 
India, otherwise he cannot plead he was ready and willing 
to deliver. This was the Common Law 7; for payment of 
charges which must be paid before the seller can give 
delivery is part of the seller's duty to deliver.’ 

So in America on a sale of wool in bulk the seller was 
not allowed the cost of putting the part sold into the 
buyer's sacks." 

Delivery of less or more than the contract quantity is no 
tender in England, subject to trade usage, agreement, or 
course of dealing.” 


1 Benj 5th Ed. 690 4th Ed. 695. 


2 Ogle v Vane, (1868) L.R. 2 
Q. B. 275. 

3 Barningham v. Smith, (1874) 
81 L. T. 540. 

t Plevins v. Downing, (1876) 1 
C. P. D. 220. 

5 Daiis v. Candasami, (1896) 
19 M. 398, but see ante 8 106. 


5 Section 29 (5). 

7 Playford v. Mercer. (1870) 22 
L.T. 41; deme Wood Flooring Co. 
v. Sutherland. (1904) 9 Com. Cas. 
170 (C. I. F. to buver s wharf). 


8 Cole v. Kew, (1848) 20 Vt. 21, 
cited in Benjamin 6th Ed. p. 696, 


* S. of G. Act s. 30 (1), (2), (3), 
30 (4). 
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As a general rule the buyer is not bound to accept a 
quantity of goods less than he bargained for, and may 
reject them, but if he accepts them he must pay their 
value.? 

In entire contracts for delivery by instalments of a 
specified amount of goods if no part of the price is payable 
until complete delivery, the buyer may reject any instal- 
ments received if the seller fails to deliver the entire 
quantity ; tor the seller does not perform his contract 
unless he delivers the entire quantity. But the buyer 
must pay the value of any part which he retains * after the 
time for delivery is past, and cannot retain the portions 
delivered and resist payment until the rest is delivered.? 
The seller cannot sue in such a case for any part of the 
price until the expiration of the whole period for deli- 
veries, as the buyer may, if the whole quantity is not 
delivered, elect to reject the part received.? And it has 
been said that in such a case the buyer, if he accepts any 
instalment and at any rate if he puts it out of his power 
to return it, cannot thereafter reject a further instalment 
for breach of conditions. But this seems doubtful, for part 
acceptance only has this effect where the contract is not 
severable,’ and semble all contracts whereunder deliveries 
are to be or are made by instalments, are severable for 
this purpose though otherwise entire. 


But if the instalments are to be paid for separately the 
buyer must accept and pay for each instalment on delivery 
unless it then appears that the seller cannot complete the 


1 Bowes v. Shand, (1877) 2A. P.C. 
C. 455; Contract Act s. 39; S. of G. £ Shipton v. Casson, (1826) 5 B. 
Acts. 80. But see § 618. & C. p. 888. 


3 Contract Act s. 66, Illus. (b); 
Macfarlane v. Carr, (1872) 8 B.L. 
R. 459. 

3 Oxendale v. Wetherell, (1829) 
9 B. & C. 386; Colonial Ins. Co. v. 
Adelaide, (1886) 12 A. C. 128 
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5 Waddington v. Oliver, (1805) 
2 B. & P. N. R. 61,9 R. R. 614. 

9 Jackson v. Rotax, (1910) 2 
K. B. 937 C. A. 

7 See S. of G. Act s. 11 (c); see 
under “ Part Acceptance " 8 560. 
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whole quantity.! But even where each instalment is to be 
paid for on delivery, if a failure to deliver the whole 
quantity would go to the root of the contract, as in the 
case of a book published in parts, it seems the buyer could 
reject the parts received if the seller failed to deliver the 
rest and could recover the price paid.? Whether a failure 
goes to the root of the contract is to be determined from 
the circumstances of each case.’ 


If the buyer has paid for a certain quantity of goods, 
and only part is delivered, he may accept the goods 
delivered and, if his conduct has not shown that he took 
them as a due execution of his order, may recover the 
difference in price as on a failure of consideration,* unless 
by the contract he has taken the risk of the quantity paid 
for being more or less.5 

If the seller only delivers part of the goods, this amounts 
to an offer of a new and substituted ê contract, and if the 
buyer elects to take the goods whether the price has been 
settled for such goods or not, he is only bound to pay the 
market rate, Lë, a reasonable price under section 89, and 
not the contract rate.’ 

It is stated in Benjamin® that as the delivery of a less 
quantity of goods than was ordered under an entire con- 
tract amounts to an offer by the seller of a new contract ® 


1 Brandt v. Lawrence, (1876)1 E. & B. 886. 
Q. B. D. 344. € Wallis v. Pratt, (1910) 2 K.B. 
1008 C. A. 


? Benjamin 6th Ed. 697, but 


his view that the buyer must, 


return the goods, delivered con- 
flicts with the S. of G. Act s. 36 
and Grimoldby v. Wells, (1876) 44 
L. J. C. P. 203, 

3 S. of G. Act s. 31 (2). 

* Devaux v. Connolly, (1849) 19 
L. J. C. P. 71; Bigsersta? v. 
Rowalt's Wharf, (1896) 2 Ch. 93 
C. A. 

5 Covas v. Bingham, (1853) 2 


7 Macfarlane v. Carr, (1872) 8 
B. L. R. 469 C. A. 17 W. R. 244 
see notes under s. 119. 


5 Benjamin 5th Ed. p. 698: 
Champion v. Short, (1807) 1 
Camp. $3. But see Tarling v. 
O'Riordan, (1878) 2 L. R. Ir. 82. 


9 Strictly speaking it is an 
offer of a substituted contract, 
Wallis v. Pratt, (1910) 2 K. B. 
1003 C. A. 
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confined to that quantity, the buyer cannot divide his 
acceptance, unless the seller agrees thereto. The buyer 
must accept or reject all. 


The last proposition is*:doubtless correct. But the one 
authority ! cited which is in point, is against the view that 
there is a fresh contract, but decided that acceptance of 
any portion showed that the contract was divisible. 
In that case the order was for plums, raw sugar, and 
white sugar. The seller delivered the plums and the 
raw sugar. The buyer accepted the plums and rejected 
the sugar. The proposition stated by Benjamin was 
never even argued. Lord Ellenborough held, that where 
several articles are ordered at the same time, it does not 
follow, although there be a separate price fixed for each, 
that they do not form one gross contract. If the buyer in 
this case had refused both the plums and the raw sugar 
no action would have lain: but he completely rebutted the 
presumption of a joint contract including all the articles 
ordered, by accepting the plums. Therefore if the raw 
sugar was of the quality agreed on, and was delivered in 
reasonable time, he is liable for the price, and the other 
case cited, Tarling v. O'Riordan? merely holds that if 
the goods are deliverable by instalments, acceptance of the 
first, does not affect the right to refuse a second for want 
of conformity with the contract. 


The quantity to be delivered is sometimes stated in the 
contract with the addition of words such as " about" or 
"more or less" which show that the quantity is not 
restricted to the exact number or amount specified, but 
that the vendor is to be allowed a certain moderate and 
reasonable latitude in performance. Thus in Cross v.Elglin,® 
where the expression used was "about 300 quarters (more 
or less) of rye also about 50 quarters of wheat ;" on the 


1 Champion v. Short, (1807) 1 2 (1878) 2 L. R. Ir. 82. 
Camp. 82. 3 (1831) 2 B. & Ad. 106, 
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sellers sending 345 quarters of rye and about 50 quarters 
of wheat, the buyers gave bills for 300 and 50 only. The 
sellers made no dispute as to the wheat, but insisted on 
the buyers taking the 345 quarters of rye. It was held 
that this was excessive ; two Judges being doubtful as to 
it being in every case excessive, but holding the onus was 
on the seller to show that it was not. The question of the 
admissibility of proof of a custom on the point was not 
decided, but it seems it would be admissible. 

Where buyers had taken delivery of 127 tons of coal on 
a contract to deliver 100 ‘“‘ more or less" and make no 
offer to return the excess, the Court refused to listen to 
their objection to paying for the 127 tons.! 

It is not a valid tender to send goods sold mixed with 
other goods. This last case is provided for by section 119 
of the Contract Act ; and that section probably is intended 
to cover a case where more goods than ordered are sent.? 

If the parties intend to sell by estimation only, it is open 
to them to state that fact. The word “say” may bea 
word of some ambiguity : it is however open to the seller 
to state that he sold the entire stock of about "* 700 or 
800 tons or “by estimate” or “approximately " of that 
quantity, but if he sell "entire stock at a warehouse of 
700/800 tons, say 7- or 800 tons, he contracts to seil 700 or 
800 tons.* 

But the expression "say about so many" has been 
held to emphatically mark the vendor's purpose to guard 
himself against being supposed to have made any absolute 
promise as to quantity.* 


1 Cockercll v. Aucompte, (1857), 
6 L. J.C. P. 194, 2 C.B.N.S. 440. 


3 See notes to § 119. 

3 Moore v. Campbell, (1854) 10 
Exch. 328; McLay v. Perry. (1881) 
44 L. T. 152; Harland v Burstall, 
(1901) 6 Com. Cas. 113 ; Société 
Anonyme v Scholefield, (1902) 7 
Com. Cas. 114 (custom as to 5 
per cent. margin). 
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* Woodroffe, J. in Kallyanjee 
Shamyee v. T. C. Shorrock, (1910) 
87 C. 334; see § 68. 


5 See Benjamin 4th Ed. 701: 
McConnell v. Murphy, (1873) L. R. 
6 P.C. 203; but in a charter party 
the same words were held to be 
wotds of contract and not of 
estimate: Morris v. Levison, 1 C.P. 
D. 1655. 
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The expression "say from" 1,000 to 1,200 gallons per 
month, was held to be an estimate only.! 

“Say not less than" was construed in Leeming v. 
Snaith.? 

The question was discussed in America and the follow- 
ing rules laid down? :— 

I. Where goods are identified by reference to inde- 
pendent circumstances, e. g., all the goods deposited in a 
certain warehouse, or all that may be manufactured by 
the vendor in a certain establishment, or to be shipped in 
certain vessels, and the quantity is named with the quali- 
fication of "about," or more or less, or words of like 
import, the contract applies to specific goods and the 
naming of the quantity is not regarded as in the nature of 
a warranty, but only as an estimate of the probable 
amount, in reference to which good faith is all that is 
required of the party making it. 

2. Where no such independent circumstances are 
referred to and the engagement is to furnish goods to a 
certain amount, the quantity specified is material, and 
governs the contract. The adopuon of qualifying words 
in such cases only provides against accidental variations 
arising from slight and unimportant excesses or differences 
in number, manner or weight. 

3. But the qualifying words may be supplemented by 
other stipulations or conditions, e.g., "as much as the 
seller shall manufacture or the buyer shall require" and 
this will then govern the contract. 

The first rule does not seem to have been cited to the 
Court in Calcutta Appeal Case.* 

As to the buyer’s right of inspection see para. 618. Where 
a "cargo" is sold, that. word is susceptible of various 


1 Gieillim v. Daniell, (1885) 2,C. — (1877) 96 U.S (8 Otto.) 168, cited 
MER 41; Morris v. Levison, with approval in Benjamin 4th 
(1874) 1 C. P. D. p. 159. Ed. p.701. : 


2 (1861) 16 Q. B. 276. t Kallyanjee Shamjee v. Skor- 
3 Browley v. The United States, roch, (1910) 37 C. 384. 
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§ 280. meanings and must be interpreted with reference to the 
particular contract. Generally if, in addition to the word 
" cargo," a specific quantity of goods is mentioned, the 
governing word is primd facie ‘‘ cargo" and the statement of 
quantity will be treated as only an estimate? and unless 
something plainly shows the contrary to be intended, the 
buyer is bound to take the cargo whatever its quantity 
may be. 

The term may mean a full and complete cargo as in 
Anderson v. Morice! and on a sale of a “cargo” the 
seller is not entitled, even if the quantity is approximately 
fixed, to tender a part of a cargo, although it may be of 
the right quantity? But the term will not be so strictly 
interpreted as between a commission agent and his buyer.* 

$ 281. Delivery may be made at any time or in any manner 
pd ili which the buyer prescribes or sanctions.’ 
sanctioned. If the delivery is to be in a particular manner, as to a 
certain carrier or at a certain place, the delivery according 
to the order, completes the contract without further 
communication, and the buyer must pay though he never 
receives the goods.? 

But unless excused under section 50 or 63 the delivery 
must be as contracted for, subject to any usage or 
custom. 

Customary The adoption of a customary method of sea carriage by 
method. sellers is not inconsistent with the contract to deliver.’ 

If it is customary to give delivery orders for ** about" so 
much, this is a sufficient compliance with a contract to 
deliver a specific amount, even if the vendor on being 


1 Anderson v. Morice, (1876) 1 * Ireland v. Livingstone, (1893) 
Ap. Ca. 718 ; Colonial Ins. Co. v. 5 H. L. 395. 


Adelaide, (1836) 12 Ap. Ca. 128. 5 Contract Act, s. 50. 
2 Levi v. Berk, (1886) 2 T. L. ê Brogden v. Metropolitan R9., 
R. 898 C. A. (1877) 2 A. C. 666. 


3 Borrowman v. Drayton, (1876) 7 Burstall v. Grimsdale, (1906) 
2 Ex. D. 15 C. A. ; Kreuger v. 11 Com, Cas. 280. 
Blanck, (1869) L. R. 5 Ex. 179. 
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asked to guarantee that the contract quantity is in the 
warehouse, refuses to do so.! 


Where the contract is for instalments, the seller 
cannot call on the buyer to take a delivery order for the 
whole at once.? 

Refusal to accept a kutcha order, that is, an unaccepted 
delivery order, although that complied with the contract 
does not entitle the seller to rescind,? but in such case 
there is an implied undertaking that the order will be 
accepted by the bailee when duly presented.? 

In this connection it must be noted that under section 38 
the seller’s duty to deliver is discharged if he tenders the 
goods. 

If a proper tender has been made and refused, the 
buyers cannot demand a second? The question as to when 
tender is excused is discussed under conditions precedent. 

A tender of delivery entitling the vendor to payment of 
the price must, in absence of a contractual stipulation to 
the contrary, be a tender of possession * as well as an offer 
to transfer the property.* 

A tender to be valid must comply with the terms of the 
contract. When the contract was to give railway receipts 
free from charges, a tender of receipts subject to charges, 
without an offer to allow a deduction from the price for 
such charges, was held invalid.? 


And of course goods tendered must be of the kind 


contracted for.’ 


1 Moore v. Campbell, (1854) 10 
Ex. 328, 23 L. J. Ex. 310. 

3 Ramdeo v. Cassim Mamoojee, 
(1898) 21 C. 178 A. C. 

3 See Heilgers v. Jadub Lall, 
(1889) 16 C. 417. 

* Biddell v. Clemens, (1911) 1 
K. B. p. 956 C. A., but a bill of 
lading is sufficient if the goods 
are at sea: (bid 28 T, L. R. 42 


Ls Ó Q | C 


The subject is further discussed infra.§ 


reversing the O. A. 

5 Calcutta | Co. v. DeMattos, 
(1868) 82 L. J. Q.B. 322, (1864) 83 
L. J. Q. B. 214. 

€ Molichand | v. Sreekissen, 
(1900) 4 C. W. N. 818 A. C. and 
see § 243 as to bills of lading. 

" Bombay United Merchants 
Co. v. Doolubram, (1887) 12 B. 60. 

8 Sec 88 28s, 516. 
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A contract for cash against a delivery order on bailees, 


was held not to bind the seller to tender an order accepted 


on the face of it by the bailees, but there was an implied 
undertaking that the bailees should accept the delivery 
order and deliver the goods in terms thereof when pre- 
sented.! 


The buyer has a Common Law right to have inspected 
goods against payment and this cannot be taken away 
from him without some contract express or implied.? This 
is provided by section 38 of the Contract Act. 


A reasonable opportunity to survey under section 38 
does not necessitate a joint survey; 24 hours is a reasonable 
time. There must be some limit to the right to inspect.’ 

It is not enough to offer to let the buyer take away 
closed packages alleged to contain the correct goods.* 
For without an opportunity to inspect a tender in absence 
of a contract to the contrary is no tender.* 


It must be remembered that the buyer may waive the 
right to inspect as far as the right to reject upon such 
inspection and yet not waive the right to claim compensa- 
tion if on a subsequent inspection the goods prove not to 
be according to contract, for by acceptance itself the 
only waiver is of condition precedent as such and not of 
the right to claim compensation if the buyer gives notice 
of his claim under section 118.5 


The buyer to whom a tender is made is under no duty 
whatever to point out that the tender is defective, or to 
give the seller an opportunity to supplement it. His 
duty arises under the contract when a sufficient offer of 
performance is made to him and not till then. If at the 


1 Ramdco v. Cassim, (1898) 21 
C. 173. 

3 Biddell v. Clemens, (1911) 1 
K.B. p. 950 C.A. rev. 28 T.L.R. 42. 

3 Ruttonsey v. Jamandas, 
(1882) 6 B. 692. 


* Isherwood v. Whitmore, 
(1843) 11 M. & W. 847, and see 
§ 663. 

5 Biddell v. Clemens, (1911) 1 
K.B. p. 949 C.A. rev. 28 T.L.R. 42. 

® See under “ Waiver ” E 508, 
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Sec. 94.] TENDER OF DELIVERY. 


time of tender he rejects goods on one ground only which 
is found insufücient, he is not thereby disentitled from 
relying upon other grounds which his rights under the 
contract entitle him to rely upon.! 


This decision is in agreement with the English cases 
where it has been held that the fact that one party at the 
time of the tender insists on two conditions, only one of 
which he is entitled to exact, does not vary his right in 
respect of the other.” 

But Brett, L. J.?, said that if on a tender of 25 tons of 
which the buyer was only bound to take 20, the buyer 
refused it on the ground that they were only bound to 
take 20, so that he left it open to be said that if 20 tons 
had been offered he might have accepted. then the tender 
would have been bad. But the buyer did not take that 
point, the refusal in terms amounted to saying that he 
would not take 25 or 20 tons. This refusal absolved the 
seller from tendering 20 tons. Waiver of any objec- 
` tion has been inferred from delay,* and in cases of tender 
of the price waiver of the form of tender is readily inferred 
from the fact that no objection is taken. 

For cases in which a seller may make a second tender 
on rejection of the first, see para. 184. 

If it is the seller who sues for non-acceptance he has 
not launched his case until he has shown that he ten- 
dered the goods contracted for, or was excused from ten- 
dering : for whoever sets up a valid tender must prove 
that the goods offered were of the description contracted 
for, subject only to the rule de minimis® 


1 Motichand v. Fulchand,(1898) (1879) 4S L. J. C. P. 492. 
26 C. p. 167 O.C., citing Cowan v. t Cockerell v. Aucompte, (1857) 
Milburn, (1867) L.R. 2 Exch. 280; 26 L. J. C. P. 194. 
Molhoormohun Roy. v. Bank of 5 Bowes v. Shand, (1877) 2 Ap. 
Bengal, (1878) 3 C. 892. Ca. 455 H. L.; Molichand v. 
3 John Bond v. Nurse, (1847) 10 Fulchand, (1898) 26 C.p. 158 O.C. 
Q. B. 244 (10 Ad. & E. Q.B.N.S.). 6 Jackson v. Rotax Co., (1910) 
3 Dissenting in Reuter v. Sala, 2 K. B. 939, 945 C.A. See § 618. 
18 
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In a suit for damages the plaintiff must prove the 
inferiority... Such inferiority can be proved by a 
survey,? if the method of examining a portion only is the 
established custom.! As a general rule the person suing 
for a breach of warranty must show how he has dealt with 
the goods ?* and what damage he has suffered. But where 
the custom of the trade fixes a definite scale for calculating 
damages for interiority, no such proof is necessary.! 
But it seems that the other party might show that there 
was no damage. 


When the Calcutta High Court inferred the quality of 
11,000 bags of cutch from their own view of a sample the 
size of which did not distinctly appear, the Privy Council 
said they were wholly unable to acquiesce on the inference 
drawn in the absence of any evidence to support that 
finding.* 

The seller's obligation to deliver is fulfilled if he tenders 
goods answering to the contract) The tender must be 
made wherever the goods are deliverable,$ and as long 
as the seller gives due notice? that he is ready and willing 
to give the buyer every facility for taking delivery at the 
proper place, he is discharged from his liability and can 
sue for non-acceptance. Unless the contract so provides 
there is no duty on the seller to take the goods to the buyer.® 


The duty of giving notice was held to be discharged 
where the seller did his best to inform tlie buyer, by going 
to his place of business, that he was ready and willing to 


1 Boisogomoff v.  Nahafiet, 
(1902) 29 C. 323, 6 C. W. N. 495 
A. C. 

2 As to the effect of a joint 
survey see Rut tousey v.Jamandas, 


p. 65. 

5 Contrac! Act s. 88 ; Startup v. 
Macdonald, (1813) 8 Man. & G. 
593, 610, 64 R.R 810, 824. 

6 Contract Act s. 38 illus, 


(1882) B. 692. 7 Doogood v. Rose, (1850) 9 
3 C. Buchananv. Avdall,(1875) C. B. 132. 

15 B. L. R. 276 A. C., as to seller's 8 Simson v. Gorachand, (1888) 

dealings with rejected goods. 9 C. 473, 


4 Gun Kim Swee v. Ralli, 18 LA, 
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deliver, although the buyer was not found there and no 


further steps were taken,! 


As long as the goods are under the control of the seller 
so that they are able to deliver them at the correct time,? 
it is immaterial when their legal title was completed, 
and a tender of a third party's goods is valid provided the 
seller could secure the buyer a valid title thereto.? 


1 Juggernauth Sew Bux v. 
Ram Dyall, (1883) 9 C. 791. 

? Borrowman v. Free, (1878) 
48 L.J.Q.B. p. 70, although not so 
when documentis ot title had to 
be tendered. 

3 Ruttonsey v, Jamandas, 
(1882) 6 B. 692 ; Jivraj Megji v. 


Poulton, (1868) 2 B.H.C. 258, 256; 
Maganbhai v. Manchabhai, 
(1866) 3 B.H. C. 79. See Cohen 
v. Cassim, 1 C. 264, where the 
seller could only deliver under a 
collateral contract, and could not 
Pay for the goods unless 
buyer paid him. 


his 
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CHAPTER XI. 


Payment. 
8 291. The chief duty of the buyer in a contract of sale is to 
Payment. yay the price in the manner agreed on. 

The terms of the sale may require— 

(1) an absolute payment in cash, and this is always 
implied if nothing is said. 

(2) a conditional payment in promissory notes or 
acceptances. 

(3) it may be agreed that credit is given for a 
stipulated time, without payment absolute or 
conditional. 

In the first two cases the buyer is bound to pay or 
otherwise comply with the conditions as to payment if the 
vendor is ready to deliver the goods, as soon as the con- 
tract is made ; but in the last he has a right to demand 
possession of the goods without payment. In calculating 
the time given for credit the day on which the contract is 
made is to be excluded.? A contract for 14 days’ credit 
was construed to mean cash on delivery which might be 
taken within 14 days.’ 

$ 292. A tender of delivery entitling the vendor to payment of 
Right of the price must in the absence of a contractual stipulation 
inspection : l 
previous to to the contrary be a tender of possession.* The duty to 
payment. ` pay depends on the sufficiency of the tender of delivery, and 
Where right 25 stated above unless the buyer has an opportunity to 
of election no inspect or has contracted himself out of that right, a tender 
duty to pay 
before without such opportunity is no tender. Consequently 
eer even where the seller has a right of election, still as he 
may not select goods according to contract, the buyer's 
duty to accept and pay is not frimá facie at the time of the 


1 Se section 50 Contract Act. £ Biddell v. Clemens, (1911) 1 
2 Webb v. Fairnianer, 7 L. J. K.B.p. 966 C. A., except where 
Ex. 140, 3 M. & W. 473. the goods are at sea, bid 28 T, 
3 Godts v. Rose , (1854) 25 L.J. L. R. 42, reversing the C. A. 
C. P. 61 ^ Ibid. p. 949. 
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exercise of the election, as for instance on shipment of 
goods intended for the contract and unconditionally appro- 
priated thereto, but only after inspection of the goods 
when tendered.! 


Whatever the contract may provide, the buyer may 
pay in any manner or at any time that the seller prescribes 
or sanctions?; and the plea of payment may be based on 
facts which in the absence of the seller's consent would 
not support it.? 

So long as the buyer paysin accordance with the seller's 
request, it is a valid payment even if the money never 
reach the seller, e.g. if it be transmitted by post in com- 
pliance with the seller's directions, and is lost or stolen ; 
but in such case it must be posted in the ordinary way.‘ 


In the case of the Great N. Ry. v. Thairlwall * it was 
held that the creditor and debtor can agree to payment in 
some other form than cash, and when the creditor asks the 
debtor to send by post, then the risk of loss in transit falls 
on the creditor and the posting is equivalent to payment. 
In Norman v. Ricketts, the cheque sent had been paid 
to third parties, but that did not affect the principle. 
The only obligation in such cases is to post, and by doing 
so the debtor is discharged. "The facts were a dividend 
warrant was sent by registered post by a Company in 
which the plaintiff was a shareholder to the plaintiff and 
lost in the post; the Company asked for an indemnity 
before paying the dividend. The plaintiff refused to 


1 Ibid. p. 949, citing Parker v. 
Schuller, 17 T. L. R. 299 C. A: 
Crozier v. Auerbach, (1908) 2 
K. B. 161. 

2 Contract Acts. 50, see Page v. 
Meek, (1862) 3 B. & S. 259 (money 
deposited with a stakeholder). 

3 Eyles v. Ellis, (1827) 4 Bing, 
112 (payment into bank which 
failed); Contract Act s. 50, Illustra- 
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tion (a); Edmunston v. Longton, 
(1902) 19 T. L. R. 15 (putting 
money into slot of gas meter). 

t Contract Act s. 60, Illus. (d); 
Warwick v. Noakes, Peake 68, 98 ; 
Hawkins v. Rutt, Peake 186, 248. 

5 Div. Ct. 18th June 1910, cited 
in 14 C. W. N. cclxxiii. 

9 3 T. L. R. 182. 
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give such indemnity and sued for payment. The suit 
was dismissed, the plaintiff had assented to the warrants 
being posted to him and the risk of loss was with him. 

It seems that the seller’s direction or assent must be 
clearly proved. In Pennington v. Crossley,! the Court of 
Appeal declined to infer a request to send by post from a 
course of twenty years dealing in that way without objec- 
tion, holding it was merely a convenient way of doing 
business. Two judges based their view partly on the form 
of receipt sent with the cheque “in settlement of account.” 

But of course although the seller has requested the 
buyer to send acheque or other negotiable instrument 
instead of current coin, the rule applies that such is only 
payment conditional on the instrument being honoured 
when and if duly presented? If a cheque is stopped by 
the drawer, the original remedy in respect of the debt 
is revived.? 


If the buyer adopts a method of payment without any 
sanction from the seller, he must at any rate send it ina 
proper form * But the seller may by his conduct waive 
any irregular method of payment.’ If the creditor accepts 
a sum payable on a certain day, after that day and ina 
form? not authorised by the agreement, he waives any 
objection on those grounds to the tender.’ 

The terms of payment may be cash less discount at a 
fixed date with option of bill, oz vice gerad, or ‘ bill, with 


option of cash less discount." In the former case, the 
seller can sue for the price of goods sold and delivered 


1 (1897) 77 L. T. 43 A. C. 5 Caine v. Coulson, (1868) 32 
2 See Kedarmal v. Surajmal, L.J. Ex. 97; Hardman v. Belhouse: 
(1907) 9 Bor. L. R. 908, 911. 9 M. &. W. 596. 


3 Yarlagadda v. Gorantte, 29 $ Caine v. Coulson, (1863) 32 
M.111 ; Currie v. Misa, L. R. 10 L. J. Ex. 97. 
Ex. 153, 1 Ap. Ca. 554. 7 Shipton v. Casson, (1826) 5 B. 
t Gordon v. Strange, (1847) 1 & C. 878, 4 L. J. K. B. 199; see 
Ex. 477 (Post Ottice order payable Contract Act s. 56. 
to wrong name). 
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immediately on the buyer’s refusal to accept at the date 
fixed. In the latter the seller cannot sue for the price 
until the due date of the bill drawn by him, even although 
the buyer has refused to accept, but he may bring a 
Special action for non-acceptance of the bill! If the 
terms are cash at discount or credit a buyer paying 
part in cash is deemed to have elected to pay all in 
cash.* Cash against bill of lading means that the pur- 
chaser must pay when a duly indorsed bill of lading 
effectual to pass the property in the goods, is tendered 
to him, * though it has been drawn in triplicate and all 
three bills of the set are not then tendered or account- 
ed for. Andina contract C.I.F.5 to London, terms net 
cash, the buyers are bound to pay on tender of the 
shipping documents. 

If the goods are lost at sea, the buyer would have to pay 
against delivery of the bill of lading and policy of 
insurance.5 

In a contract F.O.B. cash on delivery, payment may be 
required upon delivery of the goods at the time and place 
mentioned for delivery in the contract.? 

There is no need for a demand unless the contract so 
provides °; if the price is payable immediately the buyer 
must pay or he is liable to an action. The buyer, how- 
ever, has a reasonable time in which to pay, even if the 


1 See Anderson v. The Carlisle 5 Biddell v. Clemens, (1911) 


Horse Co., 21 L.T.N.S. 760, Benja- 
min, 4th Ed. 715. 


3 Schneider v. E (1857) 2 
Exch. 4,2H&N 4 


3 Ireland v. Livingstone, (1872) 
L. R. 5. H. L. 395; Crozier v. 
Aurbach, (1998) 2 K. B. 161, cited 
in persa v. Clemens, (1911) 1 K. 
B. 934 C. A 

* Sanders v. Maclean, (1883) 
11 Q. B. D. 827 C. A. ; but see 
Biddell v. Clemens, (1911) 2 
K. B. 984, C. A. 
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28 T. L. R. 42 H. L. overruling 
(1911) 1 K.B. 984 C.A. 

6 Ibid. per C. A. 

7 Heilgers v. Jadubiall, 16 C. 
417. 

S any v. Norton, (1842) 32 
L. J. Q. B. 88. 

? Benjamin, 4th Ed. p. 716; but 
it was held that tender before the 
writ of suit was issued, 
although the writ had been 
applied for, was not too late. 
Briggs v. Calverley, 8 T. R. 629, 
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promise is to pay immediately on demand.! Where demand 
is made by the creditor's agent, the debtor must have 
a reasonable opportunity of inquiring into the agent's 
authority. If the seller does not attend at the place 
and time appointed, the buyer will not be in default.’ 


When there is no agreement as to the place of payment 
it is determined by section 49, the English Common Law 
rule, that a debtor must seek out his creditor does not 
apply to India. In an earlier case® it was held to be 
where the payee resides, but this seems to be overruled. 


In England? payment by a stranger to the contract is 
not sufficient to discharge the debtor, upless it is made by 
the third party as agent for and on account of the debtor 
and with his prior authority or subsequent ratification." 
But in India under section 41 of the Contract Act? such 
payment accepted in performance of the debtor's contract 
would be a discharge. 


It has been held that before ratification the stranger 
and the third party can agree to annul an unauthorised 
payment,® but this depends on whether such payment is 
satisfaction without ratification! Under section 41 it 
seems the creditor, if he refunds, cannot sue the debtor. 
Pollock, however, takes the view that if the creditor did not 


1 Toms v. Wilson, (1802) 32 
L. J. Q. B. 382; Massey v. 
Sladen, (1868) L. R. 4 Ex. 18, 88 
L. J. Ex. 84. 

2 Moore v. Shelley, (1888) 8 
A. C. 285 P. C. 

5 Thorn v. City Rice Mills, 
(1889) 40 Ch. D. 857. 

t Pullappa v. Virabhadrappa, 
(1905) 7 Bom. L. R. 993 C. A. 

5 Motilal v. Surajmul, (1904) 
89 B. 107 O. C. cites Robey v. 
Snaefell, (1878) 20 Q. B. D. 162. 

6 The same rule is well estab- 
lished in America, Neis v. Jones, 


Ls Ó Q | C 


(1880) 16 West. Virg. 625. 

T Simpson v. Egginglon, (1855) 
10 Ex. 845, 24 L. J. Ex. 312, but 
see a contrary decision in Crook v. 
Lister, (1868) 18 C. B. N.S., p. 
694, approved by Leake, 5th Ed., 
647, Pollock 470, 32 L. J. C. P., p 
126. Ratification may be aíter 
suit filed, Walter v. James, (1871) 
L. R. 6 Ex. 124. 

8 Cf. Neg. Ins. Act., 1881, s. 
113. 

? Waller v. James, (1871) L. R. 
6 Ex. 124. 

19 See Benj. 5th Ed., p. 766. 
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know that the payment was unauthorised, he can annul 
itand sue his debtor, unless he is estopped by acquiescence 
after knowledge or originally accepted knowing the pay- 
ment was unauthorised.! 

Of course an authorised agent can receive payment and 
discharge the debt. Soa factor? presumably has authority 
to receive payment, but not a broker, for he is not entrusted 
with the goods.3 Stockbrokers seem to be excepted from 
this rule in England,* and probably in India. So, too, 
persons with apparentauthority, as shopmen, but only in 
the shop,? or a person sitting in the creditors counting 
house,® or an agent, for instance, an assistant in a shop, 
having authority to sell goods, may be presumed to have 
authority to receive the price of those goods.’ 

An agent with authority to sell has apparent authority to 
receive payment in cash,? but he must, generally speaking, 
take cash and not a bill®; and if the debtor writes off 
a debt due by the agent to him, that is not payment 
against the principal!? It makes no difference if the agent 
is selling upon a del credere commission." The mere 


printing on statements of 


1 Indian C.A., 2nd Ed., 640, 
citing Walter v. James. 

2 Hornby v. Lacy, (1817) 6 
M. & S. 166; Fish v. Kempton, 
(1849) 7 C. B. 687. 

3 Baring v. Corrie, (1818) 2 
B. & Ald. 137. 

* Ex parte Cook, (1876) 4 Ch. 
D. 123 ; Benjamin 4th Ed. 740. 

5 Kaye v. Brett, (185) 5 Ex. 
269 ; Jackson v. Jacob, 5 Scott. 79. 

5 Barrett v. Deere, (1828) Moo. 
& Mal. 200; Willmott v. Smith, 
(1828)M, & M. 238. 8 C. & P. 433. 

7 Narasimhulu Chetty v. Sundra 
Chariar, (1910) 8 M. L. T. 7, 
citing Chapel v. Thornton, 83 
R. R. 678; Howard v. Chapman, 
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accounts "cheques to be 


84 R. R. 814. 

8 International Sponge Im- 
porters v. Andrew Watt, (1911) 
A. C. 279 H. of L.; Cuiterall v. 
Hindle, 35 L. J. C. P. 161. revers- 
ed on another point L. R. 2 C. P. 
808. 

? Williams v. Evans, (1866) 85 
L. J. Q.B. 111 (auctioneer) as to 
taking a cheque, see Thorold v. 
Smith, 11 Mod. 87, Bridges v. 
Garrett, L. R. 4C. P. 580 L. R. 6 
C. R. 451, as to cases in which 
an agent may receive a bill in 
payment, see Hogarth v. Wherley, 
L. R. 10 C. P. 680. 

10 Benjamin, 4th Edn, p. 748. 

11 Story on ‘ Agency,’ § 98. 
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crossed on account payees” is not sufficient notice 
that travellers of a wholesale frm cannot take cash 
payment.! 

Where for four years cash payments and cheques in 
favour of a firm's traveller had been unchallenged, it was 
said the firm could not afterwards, on discovering defalca- 
tions on the part of their traveller, claim a second 
payment.! 

So a tender to a clerk in the office of the solicitor to 
whom the debt was due, was held valid, though he re- 
fused to take it on the ground that he had no instructions 
as that was held not to amount to a disclaimer of his 
authority to receive.? 


As to auctioneers see para. 1049. A wife has no general 
authority to receive payment on behalf of her husband. 
She can receive payment on her own account. 

Payment cannot be made to the principal so as to defeat 
the agent's lien—as a solicitor's? a broker’s, or an auc- 
tioneer’s: such payment is no defence to an action by such 
agent for the price unless it be shown that his lien has 
been satisfied.* 

The contract may show that although the property has 
passed, payment of the price or part of it is conditional 
on delivery. For the parties may make what contract 
they please ; the presumption is that if the property has 
passed, the buyer must pay whether he actually receives 
the goods or not, and he is in the same position if he has 
consented to take the risk of delivery.® 


1 International Sionge Impor- 
fers v. Walt, (1911) A. C. 279. 

2 Finch v, Boning, (1879) A 
C. P. D. 148; Bingham v. Allport, 
(1833) 1 N. & M. 898. 

3 Cf. compremises to defeat 
lien for costs or with notice of 
lien. 25 C. 887, 30 B. 27,7 Bom. 
L. R. 647. 


* Robinson v. Rutter, (1855) 24 
L. J. Q. B. 260; Grice v. Kendrick, 
(1870) L. R. 5 Q. B. 840. 

5 Dupont v. British South 
Africa,(1902) 18 T. L. R. 24 O. C. 
see § 158; Calcutta Co. v. De 
Mattos, (1868) 32 L. J. Q. B. 822. 

6 Stock v. Inglis, (1882) 10 App. 
Cas, 268. 


PAYMENT BY NEGOTIABLE INSTRUMENT. 


Where a bill of exchange or promissory note is received 
in payment it operates immediately as payment, but 
it is generally only conditional payment,? and the seller's 
right to the price revives on the non.payment? of the 
security. But it may be given and accepted in complete 
satisfaction and discharge of the price, and the effect of 
the transaction is a question of fact depending on the 
actual agreement between the parties.* 


The onus of showing that it was taken in satisfaction of 
the debt lies on the party asserting it. This must be 
clearly shown and will not be inferred from ambiguous 
words, such as that a bill was taken in payment? or 
in discharge? or in settlement. A request to send not 
legal currency, but a cheque or other negotiable instrument 
does not imply that it is to be anything but conditional 


pay ment.1o 


The taking of a negotiable instruments amounts to pay- 
ment in the following cases :— 


L Where there isan agreementexpress or to be in- 


ferred to that effect. 


1 Currie v. Misa, L. R. 10 C. P. 
p. 168; Ex parte Matthew, (1884) 
12 Q. B. D. 506. 

2 Cullianji v. Raghouw ji, (1904) 
80 B., p. 85. 

5 Kutlayan v. Palaniappa, 
(1908) 27 M. 540, but only if it is 
in his hands or has not been 
negotiated;  Dargavarapu v. 
Ramfralapu | 25 — M. 680; 
Banarsi v. Fazal, 28 A. 298; § 307. 

* A cheque crossed not nego- 
tiable is, it seeins, within this rule: 
Benj. 5th Ed. 781 n 5. 

5 Sayer v. Wagstaff, (1842) 5 
Beav. 415 ; Sibree v. Tripp, (1849) 
15; M. & W. 28; Burliner v. 


Royle, (1880) 6 C. P. D. 3854; Day 
v. McLea, (1886) 56 L. J. Q. B. 
298. 


* Re Romer, (1898) 2 Q. B. 286 
C.A ; Jambu v. Palaniappa, (1902) 
20 M. 626; Yarlagudda v. 
Gorantie, (1905) 29 M. 111. 


7 Robinson v. Read, (1829) 7 
L. J. K. B. 236 ; Gunn v. Bolckow, 
(1875) L. R. 10 Ch. 491, 44 L. J. 
Ch. 732. 


5 Maillard v. Duke of Argyle, 
(1843) 6 M. & G. 40. 

° Kem v. Watt, (1846) 15 M. & 
W. 672. 

10 Kedarmal v. Surajmal, (1907) 
9 Bom. L. R. p. 911. 
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2. When the seller has negotiated the bill or note 
without recourse.! | 
3. Where the buyer has given a bill or note in pay- 
ment to which he is not a party and the seller 
cannot show that he used due diligence in taking 
all necessary steps to obtain payment, and to 
preserve the rights of the buyer against all parties 
thereto who were liable for its payment to the 
buyer when he passed it to the seller.? 
Similarly, where a cheque is given, the seller must pre- 
sent it within a reasonable time, otherwise it will operate 
as absolute payment.? 
If the buyer offer to pay in cash and the seller takes 
a negotiable security in preference, the security is deemed 
to be taken as an absolute, and not a conditional payment.t 
So when a seller elected to take a bill at 6 months in 
preference to cash less discount, the Privy Council held 
this to be payment in substance, naking it the duty 
ofthe seller to give up the ship's receipts for the goods 
and thus depriving him of his right to stop in transit.5 
But this does noi apply to a case where the seller prefers 
a cheque.® 
If the buyer has endorsed to the seller on account of 
the price a bill or note accepted or made by third parties, 
the seller may make the bill or note, i.c. render it equivalent 


ments Act s. 64; see para. 303. 
* Anderson v. Hilliss, (1862) 21 


1 Negotiable Instruments Act s. 
35, 52, Benj. 5th Ed. p. 829, see 


Read v. Hutchinson, (1813) 8 
Camp. 352, where it was said that 
payment by a bill without re- 
course amounted to barter. 

2 Camidge v. Allenby, (1827) 6 
B. & C. 373 (country bank notes) ; 
see Benj. 5th Ed. 785, for 
numerous other cases, see para. 
802. 

3 Hopkins v. Ware, (1869) L. R. 
4 Ex. 268 ; see Negotiable Instru- 


L. J. C. P. 150; Guardians of 
Lichfield v. Green, (1857) 26 L. J. 
Ex. 140. 

5 Cowasjee v. Thompson, (1845) 
5 Moo. P. C. 166. 

€ Everett v. Collins, (1810) 3 
Camp. 516; Smith v. Ferrard, 
(1827) 7 B. & C. p. 24; Caine v. 
Coulson, (1868) 82 L. J. Ex. 97; cf. 
Cohen v. Hale, (1878) 3 Q. B. D. 
371. 
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to payment by his own laches, as by allowing the drawee 


more than twenty-four hours in which to accept,’ or by 
omitting to make due presentation thereof for payment, 
or to give due notice of dishonour,’ or by altering the 
instrument in a materia] point so as to destroy the buyer's 
rights against antecedent parties.‘ This last does not 
apply where the buyer is primarily liable.5 

In India under the Negotiable Instruments Act? when 
the holder of a cheque failed to present it for payment 
within a reasonable time? and the drawer thereof sustained 
loss or damage from such failure he was discharged from 
liability to the holder. This was the rule at Common 
Law ? and the holder lost his remedy on the cheque even 
if the drawer obtained a dividend from the banker's 
trustee in bankruptcy. Ifthe drawer suffered no damage 
he was not discharged from his liability until the claim 
on the cheque was barred.!^ In England a new rule has 
been enacted by the Bills of Exchange Act, section 74 
(1) and (3), and the drawer is discharged to the extent 
of his actual loss and the holder has a claim against 
the banker to the extent of the drawer's discharge. 
The Indian rule was amended accordingly by Act VI of 
1897, section 3. 

It is impossible according to Benjamin to lay down 
definite rules as to when a buyer who has made conditional 
payment by a negotiable instrument to which he is not 


1 Neg. Ins. Act, s. 83. 
3 Ibid, s. 84; as to what 


5 Atkinson v. Hawdon,2 A. & E. 
028. 


amounts to presenting a foreign 
cheque, see Heywood v. Pickering, 
L.R. 9 Q. B. 428. 

3 Ibid., Oh VIII and IX; Smith 
v. Mercer, (1807) 37 L. J. Ex. 
24; Peacock v. Russell, (1862) 32 
L. J. C. P. 206; Camidge v. 
Allenby, (1827) 6 B. & C. 378. 

* Ibid., s, 87 ; Alderson v. Lang- 
dale, 3 B. & Ad. 660. 


O d ie 


9 Section 84 of Act XXVI of 
1881. 

7 Section 106. 

8 Hopkins v. Ware, (1869) L. R. 
4 Ex. 208. 

9 Alexander v. Burchfield, 
(1842) 7 M. & G., 1061; Baily v. 
Bodenham, (1864) 33 L. J.C. P. 
262. 


19 Laws v. Rand, (1867) 27 L. J. 
C. P. 76. 
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PAYMENT BY BILL OR NOTE. 


a party, and of which he is not the holder, will be dis- 
charged from liability for the price unless he receives 
due notice of dishonour.! 

Where the payment is to be by negotiable instrument 
payment takes effect from the delivery of the instrument ? 
if it is duly paid? but is defeated by the happening of the 
condition, Le, non-payment at maturity.' 

If a cheque is given which the buyer has no reasonable 
ground to believe will be paid, it is fraud and no property 
passes; P but a payment by bill known to be worthless will 
not render a contract void unless it was given for the 
express purpose of getting possession of the goods ?: and 
if such bill is without recourse no action lies for the price 
but only for trover or deceit.’ 

Whenever it can be shown that it was the intention 
of the parties that a bill or note should’operate as absolute 
payment, then the buyer will no longer be indebted for 
the price of the goods, although he may be responsible on 
the security.® 

When payment is to be made by bill or note or 
partly in cash and partly by bill, and the buyer refuses 
to give either, an immediate action for the price will not 
lie, for the buyer is entitled to credit? But if the giving 


5 Noble v. Adams, 
Taunt, 59,17 R. R. 


1 5th Ed. p. 787; sec Byles on (1810) 7 


' Bills’ 16th Ed. 242, 243 ; and for 


Indian Law Neg. Inst. Act, Ch. 
8, ss. 01-08; see Kuttayan V. 
Palaniappa, (1903) 27 M. 540; 
Dargavarapu v. Rampratapu, 
(1901) 25 M. p. 583. 

2 Currie v. Misa, (1875) L. R. 
10 Ex. P. 163; Felix v. Hadley, 
(1898) 2 Ch. 680. 

3 Felix v. Hadley, (1898) 2 Ch. 
680. 

4 Belshaw v. Bush, (1861) 11 
C.B. 191, 22 L. J.C. P. 24; 
Turney v. Dodicell, (1854) 23 L. J. 

. B. 187; Ex parte Matthew, 
(1684) 12 Q. B. D. 506 C. A. 

5 Hawsev Crowe, (1826) R. A 
M. 414; Loughton v. Barry, Ir. R. 
6 C. L. 457. 





7 Read v. Hutchinson, (1813) 8 
Camp, 352. 

8 Lichreld Union v. Green, 
(1857) 26 L.J. Ex.140; Sibree v. 
Tripp, (1816) 15 M. & W. 23. 

9 Rabe v. Otto, (1904) 20 T.L.R. 
27 ; Hoskins v. Duperoy, (1808) 9 
East. 498. In England the seller 
may make a special claim before 
the due date of the bill or note. 
Rabe v. Otto, (1904) 89 L. T. 562 ; 
Paul v. Dod, (1846) 2 C. B. 800 
15 L. J. C. P. 177; Mussen v. 
Price, (1808) 4 East. 147, but see 
Bartholomew v. Markatck, (1863) 
83 L. J. C. P. 146, where the con- 
ttact was repudiated. 
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of a bill or note be the condition to credit being allowed 
at all,’ as, e.g. where goods are sold cash with option of 
bill,? if it is not given the seller may sue at once for the 
price. Or of course he may wait until the credit expires 
and then sue for the price. 

On the non-fulfilment of the condition, that is the non- 
payment or dishonour of the instrument, the seller's origi- 
nal remedy revives, but if the seller has negotiated it he 
cannot, without accounting for it, bring his action for the 
price, as his debtor having by the endorsement been 
rendered liable to a third person, cannot be sued by the 
original creditor? For where a bill or note has been 
given and the seller sues for the price and alleges that 
the note or bill has not been paid he must account for the 
security, ctherwise the buyer might have to pay twice.‘ 
This rule has been so strictly applied that where a seller 
sued for the price of goods paid for by a bill, and the bill 
was at the time of commencing the action in the hands of 
a third party, although at the hearing it was in the seller's 
possession, he was non-suited.5 But Benjamin? doubts 
this case? : for there is direct authority to the contrary; 
and it has been held that where a bill was in the hands 
of the buyer, the seller might without producing the bill, 
recover on the original consideration. Neither of these 
cases were cited in Davis v. Reilly. But the rule seems to 
be that if a bill, negotiable in form, is negotiated no 


1 Nickson v. Jepson, (1817) 2 28 A. 298. 


Stark. 227. 

2 Rugs v. Weir, (1864) 16 
C. B. N. S. 471; see also Dutton 
v. Solomonson, (1803) 8 B. & P., 
582, 7 R. R. 888; Helps v. Win- 
terbottom, (1831) 2 B. & Ad. 431; 
Wayne v. Morewood, (1877) 46 
L. J. Q. B. 746. 

3 Dargavarau v. Rampratapu, 
(1901) 25 M.580; Banarsi v. Fazal, 
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* Price v. Price, (1847) 16 M. & 
W. 232. 

5 Davis v. Reilly, 
Q. D. 1. 

$ 6th Ed. p. 784. 

7 Burden v. Halton, (1828) 4 
Bing. 454. 

8 Widders v Gorton, (1857) 1 
C. B. N. S. 676. 
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PAYMENT OF NEW DUTIES, 


suit on the original contract lies until it is obtained back ! ; 
but it is otherwise if it is not negotiable.? 

Where the buyer is primarily liable of course the seller 
must show that the bill or note was dishonoured, except in 
the case of the buyer's insolvency ; and where the buyer is 
not primarily liable on the bill or note, he must show dis- 
honour and, where necessary, notice thereof to the buyer.? 

Sending half a bank note with the intention of sending 
the other half is an inchoate act, and does not amount to 
payment.’ 

As to the position where there is a running account 
between the parties, see para. 372; and as to the 
effect of taking security, see paras. 347, 373. 

A set-off in an account stated is payment,’ but this does 
not apply to ordinary current accounts with no agreement 
to set off the items." A debtor when paying may set off 
any liquidated claim that he has against his creditor 
although not arising out of the same transaction, and by 
exercising such a right a tender is not rendered invalid® 

In India the highly technical English and American 
rule? that payment of a less sum on the due date cannot be 
satisfaction for a larger sum, finds no place.? 

The buyer is not only bound to pay the price, but also 
any duty imposed after the contract and before delivery. 

The Law in India as to a duty imposed on goods subse- 
quently to a contract to deliver, is provided for by Act VIII 


1 In re a debtor, (1908) 1 K. B. 
844, 350 C. A. where it was held 
the right to sue was suspended 
until a negotiated bill was obtain- 
ed back ; sec p. 288, n. 3. But the 
onus of accounting for the note is 
on the plaintiff, not on the defen- 
dent as held in Dargavarafu v. 
Rampatapu, (1901) 25 M. p. 583; 
Ramuz v. Crowe, (1847) 1 Ex. 167. 

2 Price v. Price, (1847) 16 M. & 
W. 232. 


3 Smith v. Mundy, (1860) 3 E. 
& E. 22; Kote v. The Oficial 
Assignee, 33 M. 196. 

t Contract Act s. 50 Illus. (b); 
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Livingston v. Whiting, (1850) 19 
L. J. Q. B. 528; McKellar v. 
Wallace, (1858) 8 Moo. P. C. 378. 


? Cottam v. Partridge, (1842) 
4 M. & G. 271. 


° Shipton v. Casson, (1826) 4 L. 
J. K. B. 199; see § 31s. 


* Foakes v. Beer, (1884) 9 A. C. 
605, Lords Blackburn, Selbourne 
and Fitzgerald disapproving. 

$ Contract Ac s. 63; Manohur 
Koyal v. Thakur Das, (1885) 15 C. 
919, 826; Davis v. Candasami, 
(1896) 19 M. 398, 40?; Nuorojs v. 
Kazi Sidick, (1896) 20 B. 636, 
644. 
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of 1894, section XI. The seller is entitled to add the 
duty payable to the price. It seems that the seller is 
entitled to exercise his rights of lien or stoppage in 
respect of sums payable as duty. "There is a similar law 
in England, and it has been held that the seller can add 
new duties to the price, although an action relating to 
the price of the goods was pending at the time when 
the Act imposing the duties was passed. But the rule 
under the Finance Act of 1900 only applies to sales 
mutually binding before the Act was passed.? It was 
held in England under the special terms of section 3 
of the Finance Act of 1901, imposing a duty on coal, 
that where a buyer purchased before the Act F.O.B. 
for a specific price, but did not apply for delivery until 
after the Act, that the seller was liable, in the first instance 
under a F.O.B. contract, to pay the duty, but in absence of 
an agreement to the contrary could recover the amount so 
paid from the purchaser. In England by the Customs 
Laws Consolidation Act 1876, when any increase, 
decrease or repeal takes place after the making of a 
contract of sale or delivery of goods duty paid, the seller 
may add such to the cost or the buyer may deduct it. 
The duty is chargeable on the date of actual removal from 
a warehouse.? When the buyer hasto pay duties, discount 
is only to be deducted from the amount payable to the 
seller.’ 

As to the debtor’s right to appropriate payments, see 
Contract Act ss. 59, 60 and 61. 

1 Thikamlal v. Kalidas, (1896) L. T. 463. 
21 B. 628. (Wherea new duty * Insole v. Guerct, (1906) 22 T. 


imposed on yarn and actually L. R. 344, affirmed 23 T. L, R. 
paid on it was added to the price 294C. A ; but see contra, Bowhill 


of dhotars made therefrom.) v. Tobias 5 F. 282. 
2 See Conway v. Mulhern, 5 38 & 39 Vict. (3), 20. 
(1901) 17 T. L. R. 730. 9 63 Vict. C. 7 s. 9. 


3 Newbridge Rhondda Co. v. T Smith v. Blandy, (1825) R. & 
Evans, (1902) 18 T. L. R. 396,86 M. 260. 
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TENDER OF PAYMENT. 


A valid tender of payment is equivalent to actual 
payment and defeats the seller's rights qua unpaid 
seller.! 

The English rules of tender are exceedingly rigid and the 
framers of the Indian Contract Act appear to have thought 
that less rigid rules would suffice in India. Section 38! 
seems substantially to require that there should be a genu- 
ine and unconditional offer in the case of payment, to pay 
unconditionally at a proper place, and made by a person 
in a position to pay.) An offer of big currency notes was 
held sufficient. The view taken in a Bombay case was 
that the English and Indian law were the same, but the 
point under discussion was the right of inspection.? 

The general rule is inspected payment against inspected 
goods.* 

It seems sufficiently clear from the terms of section 38 
and the case of Kanye Lall v Khettermoney* that the English 
rules® as to the necessity in every case of actually producing 
the money before the eyes of the creditor unless that is 
expressly waived, do not apply in India, but a bona fide 
offer of payment will suffice. The creditor, however, must 
have reasonable opportunity of examining and counting 
the money? if he so desires, but an offer to pay if refused 
is not bad because the money was not displayed before 
the creditor, but the buyer must show that it wasa genuine 
offer and capable of performance.’ 

Where the plaintiff tendered money for bills of lading 
to a party having a special property in them owing to his 
lien thereon, and was met with a request for a day’s 


1 Contract Act s. 88. 

2 Per Wilson J., Kanye Lall v. 
Kheltermoney, 5 C. L. R. 105 ; see 
reference by Board of Revenue 
8 A. p. 798, set out $ 120. 

3 Ruftonsey v. | Jamandas, 
(1882) 6 B. 692. 

4 Biddell v. Clemens, (1911) 1 


(50 gle 


K. B. p. 949 C. A. rev. 28 L.T. 42. 

5 Benjamin 4th Ed. p. 720. 

5 Section 38 (2); see Isherwood 
v. Whitmore, (1848) 11 M. & W. 
347 ; Biddell v. Clemens, (1911) 
J K. B. p. 949 C. A. 

7 Shriram v. Madangopal, 
(1903) 80 C. 865 P. C. 
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delay before accepting it, owing to the accidental mislaying 
of the documents, this was held not to amount to a tender 
and refusal of payment, and did not discharge the plaintiff 
from his duty to pay the bills before his right to the 
possession of the cargo attached.’ The fact was that 
the plantiff after the tender did not and could not pay 
the money due. Further he had agreed to pay on the 
next day. 

It seems clear that if the first tender of the price is 
rejected as defective, the buyer can make a second tender 
ifhe complies with the terms express or implied of the 
contract. The principle is the same as where the seller 
makes a second tender of goods? 

A mere offer by letter to pay is not a tender.’ 

Nor need the seller accept a cheque in payment * 
though waiver of any right to object thereto is readily 
inferred.‘ 

A tender must be made in the current coin of the 
country 5 unless otherwise agreed. But the Courts will 
readily infer a waiver of objection to the kind of money 
offered if the debtor offers current money of any sort,’ 
as an offer of currency.notes of a distant circle,’ or 
where a payment is made in rupees for goods priced in 
sterling.® 

A tender must be of the whole price due," subject. to 
any available set off!? A tender of part is ineffective, 


1 Jenkyns v. Brown, (1849) 19 
L. J. Q. B. 286. 

2 See § 172. 

3 Kamaya Naik vw. 
(1896) 22 B. 440. 


Act XX of 1822 s. 16 amended 
by Act VI of 1908 s. 2. 

6 Benjamin 4th Ed. p. 728. 

7 Cf. Polyglass v. Oliver, (1881) 
2 Cr. & J. 15 (offer of county 


Devapa, 


t Bolye Chund Singh v. Moulard, 
(1878) 4 C. 572. 

5 [ndian Coinage Act XXXIII 
of 1870 amended by Act VIII of 
1893, and Act III of 1906 and Act 
XXII of 1899 ss. 12-14 and as to 
currency notes : Paper Currency 


bank notes). 

8 Lilladhar v. Wreford, (1892) 
17 B. 62. 

? Unless the contract allows 
otherwise see under “ Instalment 
Contracts." 

10 See § 318. 
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unless it is made for and appropriated to separate severable 
items! when it will be a bar to an action quoad its. 
amount, and not merely a bar to damages But other- 
wise a tender of part will not stop interest running 
on the amount tendered.? 

A tender of too much money has been held good in 
England,‘ but it was held in the earlier cases not if change 
is demanded,’ an opposite view was taken in 1824 and 
this view was taken in India also." . 

In tendering the buyer is entitled to deduct any sum 
due on a set-off but if the amount due is reduced to the 
sum tendered by a set-off subsequently accruing due, that 
will not make the tender a good one.? 

Where a thing is to be done anywhere, a tender during 
the usual business hours is necessary.? When the thing is 
to be done at a particular place and where the law implies. 
a duty on the party to whom a thing is to be done to 
attend, that attendance is to be during the usual business 


bourse A 


1 Hardingam v. Allen, (1848) 5 
C.B. 798; Dixon v. Clarke, (1848) 
5 C.B. 365. 

2 James v. Vane, (1860) 29 L.J. 
Q.B. 169; Bullen & Leake, 3rd 
Ed. 694; but to be effective it 
must be paid into Court, sec 8 325; 
Chapman v. Hicks, (1834) 2Cr. 
& Mee. 633. 

3 Watson v. Dhonendra Chun- 
der Mookerjee, (1877) 3 C. 6,16; 
Chunder Caunt Mookerjee v. Jodoo- 
nath Khan, (1878) 3 C. 468; 
Behari Lal v. Ram Ghulam, (1902) 
24 A. 461; Haji Abdul Rahman 
v. Haji Noor Mahomed, (1891) 16 
B. 141, 147-149, is unsound ; see 
Dixon vw. Clarke supra; Searles 
v. Sadgrave, (1855) 56 E. & B. 
689. 
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4 Bevans v. Recs, (1889) 5 M. 
& W. 306. 

5 Benjamin 4th Ed. p. 724. 

6 Tadman v. Lubbock, (1824) 1 
C. & P. 366 n. 

7 Kanye Lali v. Khetlermoney,. 
(1879) 6 C.L.R. 105. 

8 Searles v. Sadgrave, (1855) 25. 
L.J. Q.B. 15 (if a suit is brought 
the balance should be paid into. 
Court and a set-off pleaded.) 

® Colton v. Goodwin, (1840) 7 
M. & W. 147. 

19 See Contract Act ss. 88, 
46. The old rules laid down in 
England have been abrogatde. 
see Slartup v. McDonald, (1844) 
6 M. & G, 693, followed in India: 
before the Act in Karticknath v. 
Government, (1869) 11 W. R. 58. 
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It is no excuse for a European that the only available day 
was a Sunday,! provided there are usual business hours 
within section 47. 

A tender before the due date is invalid.? 

If the promisee has the right to fix the place for 
delivery on payment under the contract, section 49 and not 
section 94 applies, and the right must be reasonably 
exercised.? 

In the absence of agreement the place for tendering 
goods is fixed by section 94, and for tendering money by 
section 49,* which excludes the Common Law rule that the 
debtor must seek out his creditor. Section 49 does not 
apply if payment is to be made on demand P In Bombay 
pakky adal contracts have special rules.’ 

One of the conditions of a tender is that it must be made 
to the principal whose business it is to consider it, or to 
his authorised agent, and a tender made to a person who 
disclaims authority to recover it is made at the tenderer's 
peril.§ | 

It was held there where there is no person entitled 
to recover the money due, an offer to deposit the 
amount due with third parties is sufficient tender to stop 
interest.®. 

A tender must be unconditional, or at ali events free 
from any condition to which the creditor may rightfully 


object. The debtor cannot 


1 Lalchand v. Kerston, (1890) 
15 B. 338. 

3 Eshahuq Molla v. Abdul Bari, 
(1904) 31 C. 183. 

3 Grenon v. Lachmi, (1890) 24 
C. 8 P. C. 

* The illustration to s. 49 is in 
conflict with s. 94 ; another 
instance of slipshod drafting. 

5 Pattappa v. Verabhadrappa, 
(1905) 7 Bom. L. R. 998, the 
decision in Motilal v, Surajmall, 
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demand an admission that 


(1906) 30 B. p. 171 seems to 
have overlooked s. 49. 

8 Raman Cheitiyar v. Gopala- 
chari, (1908) 81 M. 223, 228. 

7 Kedar mal v. Surajmal, (1908) 
10 Bom. L. R. 1230. 

8 Per Jenkins C.J., Bai Ruftonbai 
v. Fraser Ice Factory, (1907) 10 
Bom. L. R. 203 A. C. 32 B. 621. 

9 Pandurang v. Dadabhoy, 
(1902) 4 Bom. L. R. 468. 
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TENDER OF PAYMENT WHEN AVAILABLE. 


no more is due, but the mere fact that the debtor 
contends that the amount tendered is all that is due 
does not make the tender bad? for that is what every 
tender tacitly implies, nor is a tender under protest 
defective.? 

Whether a debtor could demand a receipt at Common 
Law was doubtful, but apparently he could;* in 
India he is entitled to do so.5 

The defence of the tender consists in the defend- 
ant having been always ready and willing to pay the 
debt and having tendered it before action to the plaintiff 
who refused it.6 It must be made at a proper time and 
place.’ For in strictness the plea of tender is applicable 
only to cases where the party pleading it has never been 
guilty of any breach of his contract? It certainly cannot 
be made after the time fixed in the contract, if that is of 
the essence of the bargain,® so as to defeat any rights that 
have accrued. But as a general rule tender before action 
is good,? as a party cannot sue when the other party 
has offered all that he is entitled to. It will not avail 
after an action is brought, nor after a creditor has 
brought and discontinued another action for the same 
money.? . 

A plea of tender will fail if the plaintiff can show 
that at any time before or after tender, a proper demand 
for payment or performance was made by him and was 


1 Mitchell v. King, (1833) 6 
C. & P. 237; Bowen v. Owen, 
(1847) 11 Q. B. 130; French v. 
Miller, (1848) 5 C. B. 428. 

3 Henwood v. Oliver, (1841) 1 
Q. B. 409 ; Bull v. Parker, (1842) 
12 L. J. Q. B. 98, Jones v. 
Bridgeman, (1878) 39 L. T. 600. 

3 Greenwood v. Sutcliffe, (1892) 
1Ch.1C.A. 

* Richardson v. Jackson, (1841) 
8 M. & W. 298. 
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5 Indian Stamp Act II of 1899 
s. 30. 

6 Bullen & Leake Plead, 3rd 
Ed. 698. 

7 Section 38. 

8 Hume v. Peploe, (1807) 8 East. 
168. 

® Poole v. Tumbridge, (1887) 2 
M. & W. 228, 226. 

10 Briggs v. Calverley, (1800) 8 
T. R. 629; Smith v. Manners, 
(1869) 28 L. J. C. P. 220. 


EFFECT OF TENDER. 


not complied with.) After tender such demand must be 
made by a properly authorised agent or personally to 
defeat the plea of tender?; if made by an unauthorised 
person it caunot be ratified afterwards.? 

A tender of a debt, if made in due time, is available as 
a defence whenever the demand is ofa pecuniary nature 
and is reduced orreducible to a certainty.4 And it has 
been said, but on doubtful authority, that there may be 
a valid tender where the claim is upon a quantum meruit,5 
but it is not available in a suit strictly to recover unliqui- 


dated damages.? 


A tender does not baror extinguish a debt, for the 
debtor is still liable to pay it whenever he is required 


to do so. 


But it bars any claim for subsequent damages 


or interest, and in England entitles the defendant to 


judgment against the plaintiff for his costs, 


amount is paid into Court.’ 


if the 


A plea of tender in India also is no defence unless 
accompanied by payment into Court of the amount due.® 

The creditor in such case is entitled to a decree for the 
sum tendered, but not, it seems, for further interest.? 


1 Bennet v. Parker, (1867) Ir. 
R. 2 C. L. 85 ; Poole v. Tumbridge, 
(1887) 2 M. & W. 228; Cotton, 
v. Goodwin, (1840, 7 M. & W.147; 
Brandon v. Newington, (1842) 
8 Q. B. 915; Hesketh v. Fawcett, 
(1843) 11 M. & W. 356; Dixon v. 
Clark, (1848) 5 C. B. 365. 

2 Dixon v. Clark, supra; Ed- 
wardes, v. Yates, (1826) Ry. & M. 
860 ; Coore v. Callaway, (1794) 1 
Esp. 115; Cowes v. Bell, (1809) 1 
Camp. 78 2. 

3 Dean v. James, (1833) 4B. 
& Ad. 540. 

* Davys v Richardson, (1888) 
21 Q. B. D. 202 C.A. 

5 Johnson v. Lancaster, (1728) 
Str. 576; see Dearle v. Barrett, 


Es O d ie 


(1834) 2 A. & E. 82, 83. 

ê Dearle v. Barrett, (1824) 2 A. 
& E. 82; Davys v. Richardson, 
(1888) 21 Q. B. D. 202 C. A. 

7 Dixon v. Clark, (1848) 5 C.B. 
805, 877; Grifiths v. Ystrady. 
fogwg, (1890) 24 Q. B. D. 307. 

8 Haji Abdul wv. Haji Noor 
Mahomed, 16 B. 141 ; Bekari Lal 
v. Ram Ghulam, 24 All. 461. In 
the early case of Bolye Chund 
Singh v. Moulard, (1878) 4 C. 672, 
it was said that generally on a 
plea of tender the defendant 
would not be entitled to costs 
unless thc tender were followed 
by payment into Court. 

9 Trimbak Jívaji v. Sakharam, 
16 B. 699. 
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CHAPTER XII. 


Rights and Remedies of the Seller. 


Where the property has not passed in the goods, the 
seller’s only remedy for a breach of a contract to accept 
and pay for goods, is, as a general rule,! a suit for damages 
and not for the full price,? for the goods are still his. 

The presumptive measure of damages for the breach of 
an executory contract is the difference between the con- 
tract price and the market price when the contract is 
broken, ie. on the due date which is the last day on 
which delivery can be made 3,4 : for the seller can take his 
goods into the market and sell them,* and the purchaser 
having the money in his hands may go into the market 
and buy. But this rule is only presumptive, and the 
damages are always the loss incurred as calculated under 
section 73.5 

The date of breach is primd facie the date or dates 
under an instalment contract," appointed for performance. 
Even ifthe contract is repudiated? or the buyer becomes 
insolvent? before that date, the measure, of damages is 
the same," except that in England if the repudiation is 


1 He can sue for the price in 
some cases; See s. 49 (2) S. Of, 
Act. 

2 Boswell v. Kilborn, (1862) 15 
Moo. P. C. 309. 

3 Leigh v. Paterson, (1818) 2 
Moo. 588; Gainsford v, Carroll; 
(1824) 2 B. & C. 624. Where on 
thelast day a market rate pre- 
vailed up to 1 p.m., the plaintiff 
was allowed to recover at that 
rate, although a panchayat then 
fixed a lower rate Which did not 
bind him: Tara Chand v. Budh 
Ram, 2 P. L. R. 1910, 6 Ind, Cas. 
485. 

t Contract Act s. 78 illus. (é) ; cf. 
S. of G. Act s. 60 (3) ; Sharman v. 





Gour Shah, Marsh. 542; Coles v. 
Cassin Nash LC 264, and see 
§ 650, 

5 Barrow v. Arnaud, (1816) 8 
Q. B. 604; Boswell v. Kilborn, 
(1862) 16 Moo. P. C. C. 809. 

$ See under para. 650, 

T Krishna Jute Mills v. J. Innes, 
21M. L. J. p. 189; Kemp v. 
Bearselman, (1906) 2 K. B. 606; 
Jugohandas v. Nusserwanji, (1901) 
26 B. 744; Mackertich v. Nobo 
Coomar, (1903) 80 C. 477 ; Coow. rji 
Bhoja v. R. N. Mookerjce, (1909) 
36 C. 617. 

8 See § 551. 

® Boorman v. Nash, (1829) 9 B. 
& C. 145. 


GENERAL DAMAGES. 


accepted, damages are reduced by any circumstances 
enabling, or which might have enabled, the party suing 
to mitigate! his loss?; but this does not apply if the 
repudiation is not accepted.’ 


Under the Contract Act, section 73, the promisor is in 
both cases bound to* mitigate damages.‘ 


Where no date is fixed for delivery, if the buyer gives 
notice that he will not accept, the date of receiving the 
notice is the due date? and if no notice is given the date 
for assessing damages is a reasonable time after the 
contract is made.? 


If the time forthe delivery is postponed by agreement 
the postponed date is the due date,’ or if no date is fixed 
a reasonable time after the postponement? But mere 
delay without a binding agreement to postpone delivery 
does not alfect the due date. Nor is a buyer if he delays 
to demand delivery entitled to the beneht of a rise of 
market value after the due date.?° 


As to the effect of insolvency of either party see ante. !! 
But the partie: may make the price payable on a fixed 
day irrespective of delivery, and if the price is not then 
paid the seller may sue for it although the property has not 
passed and although goods have not been appropriated 
to the contract; but the buyer has his cross-action 


1 Roth v. Taysen, (1896) 73 Chetti, ibid. 168. 


L. T. 628. 

2 Frost v. Knight, (1872:) L. R. 
7 Ex. 111. 

3 Boorman v. Nash, (1829) 9 
B. & C. 145; Philifolls v. Evanz, 
(1889) & M & W.476; Boswell 
v. Kilborn, (1862) 15 Moo. P.C. 
309, sed qure ` sce § 652. 

* See § 652. 

8 Contract Acts. 73 illus. (c). 

6 Mansuk Dass v. Rangayya, 
(1863) 1 M. 162; Ranga v. Rangu 


(50 gle 


7 Ogle v. Vane, (1868) L. R. 8 
Q. B. 275, Gladestone v. Sewbux, 
(1879) 4C. L.R. 106; Tyers v. 
Rosedale, (1875) L. R., 10 Ex. 195. 

8 Hickman v. Haynes, (1875) L. 
R. 10 C. P. 558. 

9 Jumohandas v. Nusserwanji, 
(1901) 26 B. 744. 

19 Re Voss, (1873) L. R. 16 Eq. 
155; Plevins v. Downing, (1876) 
1 C. P. D. 220. 

11 Sse § 240. 
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QUASI-LIEN. 


for non-deiivery, if delivery is not made,' and is not 
excused. 


Where an executory contract has been partially per- 
formed, the seller if entitled to consider the contract 
rescinded, may recover the value of goods actually 
delivered * and sue immediately ona repudiation of the 
contract? But in England he could not do so if the 
contract still subsisted.* 


Where the property has not passed to the buyer, the 
unpaid seller has, under the Sale of Goods Act, in addition 
to his other remedies, a right of withholding delivery 
similar to and co-extensive with his rights of lien and 
stoppage in transit in cases where the property has passed. 
The cases at Common Law recognising this right were all 
cases in which the buyer was insolvent. Chalmers? says, 
however, that section 39 (2) of the Sale of Goods Act is 
declaratory.® 


For as no unpaid seller’s lien can exist over goods in 
which the seller still has the property, a species of quasi- 
lien has been accorded to him. 


Thus in Er farte Chalmers? where goods were to be 
delivered by instalments at 14 days’ credit, and the buyer 
became insolvent after one instalment had been delivered 
but not paid for, and another wasdue, it was held that 
the seller could refuse delivery of the last instalment until 
both had been paid for. 


! S. of G. Act. 49 (2); Laird v. 
Pim, (1841) 7 M. & W. 474. 

2 Contract Act s. 65 illus. (5; 
s. 75. 

3 Bartholomew v. Markwick, 
(1868) 88 L. J. C. P. 145. 

* Wayue's Merthyr Coal Co. v. 
Morewood, (1877) 46 L. J. Q. B. 
746. 


5 Benjamin 6th Ed. p. 833. 

7 6th Ed. 84, citing Ex parte 
Chalmers (1873) 8 Ch. 289 (a case 
of insolvency); Grs//ilhs v. Perry, 
(1859)28 D. J. Q. B. 204, 208. 

" Contra Law Quarterly, April 
1908 p. 118. Blackburn agrees 
with Chalmers, 3rd Ed. 510. 

? (1878) 8 Ch. 289; see Morgan 


5 Cf. S. of G. Act. s. 39 (2); cf. v. Basn, (1874) L.R.10 C.P. 16. 


s. 48. 
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SUIT FOR THE PRICE. 


There is no provision in the Contract Act for this, but 
the effect of insolvency will be to give a quasi lien ; but in 
the case of mere default the position is not so clear, but 
semble a quasi lien would arise. 


A special right analogous to lien may be created by 
agreement or by the cause of dealing between the 
parties.! 

The rights of lien may be affected by usage. 


Where the property has passed and the buyer refuses 
to take delivery or pay the price, the seller may bring an 
action for the price? The case is not specifically provided 
for by the Contract Act, but the Civil Procedure Code 
contemplates such a suit, and the Contract Act is far from 
exhaustive.* 


For the seller may recover the price of the goods either 
where the goods have been sold and delivered or where 
they have been bargained and sold. This last form of 
action 1s applicable where the property has passed, and 
the contract has been fulfilled in all respects except deli- 
very, and delivery is not part of the consideration for the 
payment of the price, or a condition precedent to its 
payment? as where payment is by agreement to be made 
irrespective of delivery,9 or where the condition of deli- 
very has been waived by the buyer's refusal to take or 
receive delivery,’ or has been excused by the perishing of 
the goods which were at the buyer's risk.? 


1 Benjamin 6th Ed. p. 844, 
Dodsley v. Varley, (1840) 12 A. & 
E. 682 ; see § 386. 

2 Benjamin 5th Ed. p. 835. 

3 Cf. S. of G. Act 49 (1). 

* P. R. & Co. v. Bhugiwandas, 
(1909) 11 Bom. L.R. 192 A.C. ; 
Finlay Muir v. Radhakissen, 
(1909) 36 C. ; see 8 449 ; Buchanan 


v. Avdall, (1875) 15 B. L. R. 


p. 296 ; Graham v. Jackson, (1811) 


14 cart. 498. 

5 Bullen & Leake, 3rd Ed. 39; 
Scott v. England, (1844) 14 L. J. 
Q. B. 46. 

6 Cf. S. of G. Act s. 49 (2). 

7 P. R. & Co. v. Bhugwandas, 
(1909) 11 Bom. L. R. 192 C. A: 
Finlay Muir v. Radhakissen, 
(1909) 36 C.; S. of G. Acts. 49 (1). 

8 Alexander v. Gardner, (1835) 
1 Bing. N. C. 671. 
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SUIT FOR THE PRICE. 


Where a seller sues for the price of goods discount may 
be allowable by the contract or by trade usage.! 

The obtaining of a decree for the price does not divest 
the seller's lien? and it seems that in such a decree 
unless the goods have perished, that execution should not 
issue unless the goods are tendered ; although where the 
price is recoverable independently of delivery the English 
Courts give a decree and leave the buyer to his ordinary 


remedies for non-delivery.? 


The buyer may and in India must, if he intends to 
make such a claim, claim damages for breach of any 
warranty as a defence in part? or as to the whole? of a 


suit for the price. 


If payment is to be made by bill or note or partly in 
cash and partly by bill or the buyer has the option to give 
a bill for the price and the buyer gives nothing,’ the 
seller cannot generally? sue for the price while the period 
for which the bill was to run lasts, for he has given credit ? ; 
but the contract may stipulate that credit is only to be 
given if the bill is accepted,” anda failure to accept 
therefore gives an immediate right to sue for the price. 
But, though credit is given, an immediate action lies on the 
promise to givea bill? or note for the whole amount, 
subject, it seems, to an allowance for interest for the period 


1 Ex parte Worthington, (1876) 
8 Ch. D. 808, S. of G. Act s. 49. 

4 See p. 309. 

3 Dunlop v. Grote, (1845) 2 C. 
& K. 158, S. of G. Act s. 49 (2). 

* Civ. Pro. Code, 1908, s. 11. 

5 Mondel v. Steel, (1841) 8 M. 
& W. 868. 

6 Poulton v. Lattimore, (1829) 
9 B. & C. 259. 

7 Paul v. Dod, (1846) 2 C. B. 
800; Mussen v. Price, (1808) 4 East. 
147 ; Rabe v. Otto, (1904) 89 L. T. 
562. 

5 He can, if the buyer abso- 


Ls Ó Q | C 


lutely repudiates the contract 
Bartholomew v. Markwick, (1863) 
16 C. B. N.S. 710, but see Wayne's 
Merthyr Coal Co. v. Morewood, 
(1877) 46 L. J. Q. B. 746. 

° Hoskins v. Duperoy, (1808) 
East. 498. 

10 Nickson v. Jepson, (1817) 2 
Stark. 227; Rugg v. Weir, (1864) 16 
C. B. N. S. 471 (cash with option 
of bill.) 

11 Mussen v. Price, (1808) 4 East. 
147. 

13 Hutchinson v. Reid, 3 Camp. 
329. 


SUIT FOR THE PRICE. 


of the bill.: After a bill, which has not been given, would 
have matured, the seller is entitled to interest on the 
price? 

The seller is not bound to sue for the price, he may resell 
under section 107? or he may sue for damages* which 
would be calculated as ina case where that was his only 
remedy. 

If there has been delivery to the buyer, and the goods 
are not in transit, the seller has only a personal remedy 
against the buyer, his special remedies qua seller have 
gone. He cannot rescind the contract, unless there is a 
special term on that behalf.® 


As to the effect ofthe buyer's bankruptcy before delivery 
see para. 240. 

Claims for interest are regulated by the Interest Act. 

Where the property in the goods has passed the posi- 
tion of an unpaid seller who is not entitled to put an end 
to the contract either because his consent was obtained 
by fraud or the like,® or by virtue of some clause in the 
contract? or in circumstances amounting to a repudiation 
thereof by the buyer,? would have been unfortunate but 
for certain rights given to him. For the buyer has the 
right of possession and though that is defeasible on his 
insolvency or on his failure to pay in due time the seller 
cannot, except in the circumstances noted above, revest 
the property in himself. For mere delay in paying the 


1 Hanna v. Mills, 21 Wond. 90 
(Amer.) 

2 Brooke v. White, (1805) ' B. 
& P. N.R.380, Dutton v Solomouson, 
(1808) 3 B. & P. N. R. 582; and if 
given, after the due date interest 
is civen: Marshall v. Poole, (1810) 
13 East. 98; Farr v. Ward, (1887) 8 
M & W. 25, but not in sales on 
credit, even if time of payment is 
fixed. Williams v. French, (1891) 
65 L. T. 453, 61 L. J. Ch. 22. 





3 See under ‘hat section. 

* Maclean v. Dunn, (1828) 4 
Bieng. 722; Boorman v. Nash 
(1822) 9 B. & C. 145. 

5 Contract Act s. 121, cf. S. of 
G. Act, s. 48 (1) (4); Martindale v. 
Smith, (1841) 1 Q.B. 389, for such 
an agreement see Lamond v, 
Davall, (1847) 9 Q. B. 1080. 

6 See § § 498, 627. 

7 See § 655. 

8 See § 554. 
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SPECIAL RIGHTS OF UNPAID SELLER, 


price! (unless it is such as to evince an intention to 
repudiate the contract?) or mere insolvency ® does not, 
apart from an agreement in that behalf,‘ justify the seller 
in avoiding the contract. But as long as the buyer 
has not obtained actual delivery, the Law gives the unpaid 
seller certain rights, all of which are lost if the buyer 
obtains actual possession of the goods. An unpaid seller 
of goods the property in which has passed to the buyer 
has always been favoured by the law and his position is 
protected in three ways; while he retains possession of the 
goods he has, unless he has waived it a lien for the price ; 
after he has parted with possession he may in certain cases 
stop the goods in transit to the buyer, and the Act gives 
him certain rights of resale. 

It seems to be established that in all three positions the 
right exceeds a mere lien (which would only entitle the 
seller to retain the goods until he had been paid for them, 
and would not enable him to confer any title on a third 
party either by way of sale or pledge,®) that is to say the 
seller's rights interfere not only with the buyer's right to 


. possession but also witb his right of property: but he 


cannot treat the contract as rescinded so as to resume the 
property.’ The exact extent of the seller's right at Com- 
mon Law between these limits is very much a matter of 
conjecture. This right cannot be attributed to the effect 
of the agreement of the parties in the contract of sale. 
The extent of the right is not of much importance in India 
as section 107 gives a right of resale if certain conditions are 
fulfilled. Ifaresale does not comply with such conditions 
the question does arise and is discussed under that section 


1 Martindale v. Smith, (1841) 5 See Benjamin 6th Ed.p. 821. 
1 Q. B. 889, 395. 6 Thames Iron Works v. Patent 
* Lamond v. Davall, (1847) 9 Derrick Co., (1859) 29 L.J. Ch. 
Q. B. 1030. 714; Scott v. Newington 1. Moo. & 
3 See § 240. Rob. 262. 


* Contract Act s. 55 which 7 Sce Blackburn 8rd Ed. p. 482. 
modifies s. 89; cf. S. of. G. Act 
s. 48 (1) (4). 
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LIEN. 


The first of these rights is lien. The rule of law is 
that in a sale of goods where nothing is specihed as to 
delivery or payment, the vendor, when the goods have not 
yet left his actual possession, including in that term any 
possession over which he has control, has the right to retain 
the goods until payment of the price: > he has in all cases 
at least a lien unless he has waived it. The reason is stated 
by Benjamin? to be that he is presumed to contract, unless 
the contrary is expressed, on the condition and under- 
standing that he is to receive his money when he parts 
with his goods. 

There are cases in which the unpaid seller may have a 
quasi lien, although delivery has been made to the buyer,’ 
but these are not within the Contract Act. Such a right 
arises out of an agreement express or implied from the 
course of dealing. In America it was said a special 
interest is thus created like a charge on the property.* 
But in Howes v. Ball’ it was held that it at most operated 
as a personal license from the purchaser without giving 
any right of property or possession. 

Seller's Lien. 


Unless a contrary intention appears by the contract, a 
seller has a lien in sold goods as long as they remain in 
his possession and the price, or any part of it, remains 
unpaid. 

A lien in general may be defined to be a right of 
retaining property until a debt due to the person retain- 


ing it has been satisfied? It gives of itself no right of 
resale. 


1 Miles v. Gorton, (1884) 2 C, 5 Howes v. Ball, (1827) 7 B. & 


& M. 504. C. 481 (an attempt to hypothecate 
3 See 5th Ed. p. 810. goods which is not allowed by 
3 See Dodsley v. Varley, (1840) English law) considered in Sewell 
12 A. & E. 682. v. Burdick, (1884) 10 A. C. 74, 
* Gregory v. Morris, (1877) 96 96. 
U. S. 619. * Hammonds v. Barclay, (1802) 
2 East. 235. 
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LIEN. 


It is a personal right! and cannot be transferred ? or 
parted with so as to confer title on a third party by way of 
pledge ? or sale. Thus a creditor of an unpaid seller 
cannot enforce the unpaid seller's lien.’ 

The idea of lien presupposes that the property in the 
goods is with the buyer, and the right to possession, 
subject only to payment, is an incident of the property in 
the goods and in all cases of lien is with the buyer.® 

The term lien in respect of an unpaid seller is unfortu- 
nate, because the seller's rights arising out of his original 
ownership in all cases exceed a mere lien. They perhaps 
come nearer to the rights of a pawnee with a power of sale 
than to any other common law rights.” 

The origin of the right in English law is doubtful. 
is probably founded on the custom of merchants.* 

The Indian law is similar to the English. The seller's 
right to a lien can only arise when the property in the 
goods has passed to the buyer, and the expression in 
the Sale of Goods Act? “ notwithstanding that the property 
in the goods may have passed to the buyer" is 
misleading. 

There are three essentials before the right can exist: 
(1) The goods must be in the possession of the seller or 
under his control (2) The price or part of it must be 
unpaid. (3) The property in the goods must have passed 
to the buyer, and there must be no contrary intention 


It 


1 Legg v. Evans, (1840) 6 M. & 
W. 42 ; Donald v. Suckling, (1866) 
35 L. J. Q. B. 232. 

? Daubigny v. Duval, (1794) 5 
T. R. p. 606 ; McCombie v. Davies, 
(1805) 7 East. p. 6. 

3 Except under § 179. 

* Thames Iron Works v. Patent 
Derrich Co., (1859) 29 L. J. Ch. 
714; Scott v. Newington, 1 Moo. & 
Rob., 252. 


Ls Ó Q | C 


5 Hari Ram v. Danapal Singh, 
11 C. L. R. 389. 

6 For general principles see 
Bloxam v. Sanders, (1825) 4 B. & 
C. 941. 

7 Blackburn p. 325, Bloxam v. 
Sanders, (1825) 4 B. & C. 941; 
Sckotsmans v. Lancashire Ry. 
(1867) L. R.2 Ch. p. 840. 

8 Blackburn, p. 818. 

9 Section 39 (1). 


Sec. 95.] LIEN, FOR PRICE, 


in the contract, e.g, an agreement that the buyer shall 
have the goods before payment or on giving a negotiable 
security payable at a future date, which is conditional 
payment. 

A right of lien is generally indivisible and extends over 
all the goods in the seller’s possession for any and every 
part of the price. This was the Common Law? and is 
preserved by section 95.? 

Prima facie? every contract although for delivery by 
instalments, even if the instalments are to be paid for 
separately, is indivisible, and the lien extends over every 
part of the goods for the price of the whole. But the 
agreement may provide that each instalment is to be 
treated as a separate contract, and the lien is accordingly 
apportionable. Even without an express agreement, if the 
instalments are to be paid for separately and some are in 
fact paid for, the contract will be treated as containing in 
itself a power of apportionment. 

The Contract Act only gives a lien for the price of the 
goods,* not for charges and expenses incurred in respect 
of them owing to the goods being retained. The vendor’s 
remedy, if any, for such claims is personal against the 
buyer. In Somes v. The British Empire Shipping Co. the 
House of Lords held that where a shipwright kept a ship 
in his dock after repairing her, in order to preserve his 
lien, he had no right to add to his lien the dock charges 
against the owner for the period of such detention or for 
the costs incurred in exercising his lien, however much the 


4 Merchants’ Banking Co. v. 
Phenix, (1877) L. R. 5 Ch.D. 206. 


1 Wentworth v. Outhwaite, 
(1842) 10 M. & W. p. 442; Ex. 


parte Chalmers, (1878) 8 Ch. 289. 

2 Cf. S. of G. Act s. 42. 

3 Mersey Stecl Co. v. Naylor, 
(1884) 9 A. C. p. 439; but see fer 
Matthews J.L. Braithwaite v. 
Foreign Hardwood Co., (1905) 2 
K. B. 543 C. A. 

20 
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5 The Common Law and the 
S. of G. Act are the same. 

6 See S. of G. Act s. 37. 

7 (1858), 8 H. L.C. 338, 28 L.J. 
Q. B. 220 H. of L. (This was a 
case of ordinary lien, but the 
same principle applies.) 
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buyer was in default. ‘The Court did not decide whether 
there might not be a personal claim if the ship was kept 
simply owing to the owner's default in not taking delivery 
after notice that she was ready. Apparently! there would 
be a personal claim, not a lien, for charges in such a 
case.? 

There is no decision as to whether price for the purpose 
of lien includes a duty subsequently imposed,’ but semble 
the right to add it to the price involves a right of lien 
therefor. 

The right is only a right to retain for the price, and 
arises * (a) where the goods have been sold without any 
stipulation as to credit;® (b) where the goods have been 
sold on credit, but the term of credit has expired;* 
(c) where the buyer becomes insolvent.? 

The giving of credit or the taking of a negotiable in- 
strument is equivalent to agreeing to receive paymentat a 
future date and the right of lien is in abeyance, while the 
credit lasts. Such credit ceases on the insolvency of the 
buyer ? or the expiration of the term of credit? or on the 
dishonour oí the negotiable instrument!? given in payment 
and the right revives if the seller is still in possession and 
unpaid, and this is so although the seller has previously 
during the period of credit been in default!’ and though the 
£ See s. 41 S. of G. Act. 

5 See section 96. 
€ See section 96. 


7 See section 96. 
8 Bloxham v. Sanders, (1825), A 


1 The text writers on Contracts 
usually treat it as giving no right, 
as the act was done against the 
will of the owner, but see next 
note. 


2 See S. of G. Acts. 37 and fer 
Bayley J. in Bloxam v. Sanders, 
(1825) 4 B. & C. 941; see fer Lord 
Ellenborough in Greaves v. Ashltn, 
(1813) 8 Camp. 426, so held in 
America; see Benj. 4 Ed. 808; 
Crommelin v. New York Ry. Co. 
(1868) 4 Keyes 90. 

3 See § 311. 
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B. & C. 941 p. 948; Miles v.Gorton, 
(1833) 2 C. & M. 504. 

9? This point was treated as 
settled law in England since 
Bunney v. Poyntz, (1833) 4 B. & 
Ad. 508. 

19 Valpy v. Oakeley, (1851) 16 
Q. B. D. 941, 20 L. J. Q. B. 380; 
Griffiths v. Perry, (1859) 28 L. J. 
Q. B. 204. 


WAIVER OF LIEN. 


Sec. 95.] 


buyer is not deprived of his vested right of action, still 
the parties are in such case placed in the same condi- 
tion as if no bills had been given, and damages are in 
consequence nominal only! unless the value of the goods 
at the time of the breach was above the contract price.! 
It makes no difference if the contract was for specific or 
unascertained goods.? 


Where part of the price is payable before delivery and 
credit given for the rest, the lien is waived as regards the 
rest? 


The term ‘“‘ unpaid ” is defined by section 38 of the Sale 
of Goods Act, and includes the following :—(1) When the 
whole prices has not been paid or tendered.’ (2) When 
a bill of exchange or other negotiable instrument has been 
received as conditional payment, and the condition on 
which it was received has not been fulfilled by reason of 
the dishonour? of the instrument or otherwise (including 
insolvency). The question is, has the seller in fact been 
paid’: and except when the seller has negotiated the bill 
or note without recourse ® or is not liable on it’ the fact that 
the instrument is outstanding in the hands of a third party 
is immaterial if the buyer is insolvent.? If the instrument 
has been discounted or endorsed by the seller and then 


1 Valpy v. Oakley, (1851) 16 
Q. B. D. 941, 20 L. J. Q. B. 380; 


Q. B. 889; see s. 38 of Contract 
Act. 


Griffiths v. Perry, (1859) 28 L. J. 
Q. B. 204. 

3 Ex. parte Chalmers, (1878) 8 
Ch. 289. 

3 Poulton v. Anglo-American 
Oil Co., (1911) 27 T. L. R. 88 
affirmed, ibid. p. 216. 


t As Benjamin points out this - 


would cover the case when credit 
has been given: the meaning is 
“price that is due." 

5 Tender divests the lien. 
Martindale v. Smith, (1841) 1 
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$ Previously to dishonour the 
seller is paid, though only condi- 
tionally ; Valf v. Oakeley, (1851) 
16 Q. B. 94), 20 L. J. Q. B. 880. 

7 Bunney v. Poyntz, (1838) 4 
B. & Ad. 568 and see Ch. XII; cf. 
s, 38 (1) S. of G. Act. 

8 Benjamin th p. 829, Nego- 
tiable Instruments Act, ss. 85, 52. 

9 Gunn v. Bolckow, (1875) 10 
Ch. 491 ; Miles v. Gorton, (1884) 2 
C. & M. 504. 
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dishonoured by the buyer the seller has his lien! for an 
action lies against him by the holder if due notice of dis- 
honour be given.? It is the same if the seller's agent is in 
a similar position, for the agent would have a rigbt of 
indemnity against his principal.? 

The taking of a negotiable instrument payable by the 
buyer merely suspends the lien,* which revests on that 
instrument being dishonoured, or on the buyer becoming 
insolvent, for in such case there is almost a certainty that 
his acceptances will be dishonoured, and the seller is so 
far favoured that he can retain the goods as security for 
the price, and is not compelled to part with them when 
the probability is that outstanding bills of an insolvent 
buyer will be dishonoured.* 

But a bill or note received as conditional payment may 
be converted into an absolute payment by fulfilment of the 
condition or by matter er post facto® equivalent to pay- 
ment. If the seller has been paid no matter how, his lien 
is gone. In Bunncy v. Poyntz? the defendant's agent sold 
hay to the buyer and took a promissory note for £70 for 
it, pavable to the agent's order, which he discounted with 
the plaintiffs to whom he endorsed it. The agent did not 
pay his master the defendant the proceeds and became 
bankrupt. The buyer dishonoured the note, which had 
not been indorsed by the defendant. So far the seller was 
in this position, his agent for whom he was responsible was 


1 Sec. Benjamin, 5th Ed. p. outstanding, sce Belshaw v. Bush, 
83]. 22 L. J. C. P. 24, approved in 
2 Sce Negotiable Instruments Benjamin 4th Ed. 786; see 
Act 3.35. In Smith's Mercantile — 8 307, but that does not affect the 
Law, Ed. 1877, p. 541, it is said question of his lien, Benj. 6th 
that though in such case theseller Ed. p. 929. 
is liable on the bill, he ought not 3 Benj. 5th Ed. p. 831. 
to be allowed to sue for the price * Section 96 Contract Act. 
of the goods until he has paid it, 5 See Benj. 6th. Ed. p. 831. 
on the general principle that it is 6 See § 30). 
a good defence to an action for 7 (1883), 2L. J. K. B. 55. But 
debt that the bill given for it is see Re Defrics, (1909) 2 Ch. 428. 





Sec. 95.] LOSS OF LIEN. 


liable to refund the value of the note and consequently he 
himself would have had to refund, and was consequently 
very much unpaid. The buyer then resold the hay to the 
plaintiffs for £75, taking his own note for £70 as part 
payment. The plaintiffs sued for the hay in trover ; the 
seller set up his lien: it was held that he was paid, 
for his agent took a promissory note and realised it, 
and the note was no longer dishonoured but had been 
met. 

As the right is only given to the seller to enable him to 
obtain payment of the price, it follows that a tender of the 
price puts an end to the lien even if the seller declines to 
receive the money.! 

The circumstances under which the right is lost are 
set out in section 48 of Sale of Goods Act? The unpaid 
seller of goods loses his lien or right of retention thereon 
(a) when he delivers goods to a carrier or other bailee or 
custoder for the purpose of transmission to the buyer? 
without reserving his right of disposal of the goods?; 
(b) when the buyer or his agent lawfully obtains possession 
of the goods *; (c) by waiver thereof ; (d) the unpaid seller 
of goods has a lien or right of retention thereon, does 
not lose his lien or right of retention by reason only 
that he has obtained judgment or decree for the price of 
the goods.’ 

(a) (b) and (c) are deducible from section 95 of the Con- 
tract Act, and section 96 gives a particular instance of 
waiver ; (d) was the Common Law and doubtless holds 
good in India. 


1 Martindale v. Smith, (1841) 1 5 Houlditch v. Desanges, (1818) 


Q. B. 359. 

2 Deducible from s. 96. 

3 Bolton v. L. & Y. Ry. Co., (1806) 
L. R.I C. P. p. 439; Pollock on 
* Possession ’ pp. 71, 72. 

4 Cooper v. Bill, (1863) 34 L. J. 
Ex. 161. 
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2 Stark. 337; Scrivener v.G.N. Re 
(1871) 19 W. R. 388. Chalmers is 
doubtful whether in such a case 
the lien extends only to the price 
or also to the costs on the judg- 
ment ; but it seems lien in India 
is only for the price, see sec. 95. 
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À lien may of course be waived expressly. It may 
also be waived by implication, at the time of the formation 
of the contract where the terms show that it was not 
contemplated that the seller should retain possession until 
payment; and it may be abandoned during the performance 
ofthe contract by the sellers actually parting with the 
goods before payment. 

Lien is primd facie! waived by implication by a sale 
on credit. 

Where, by the contract, the payment is to be made ata 
future day, but no time is fixed for the delivery of the goods, 
the seller has no lien, and the buyer is entitled to a present 
delivery of the goods without payment. But if the buyer 
becomes insolvent before delivery of the goods, orif the time. 
appointed for payment arrives before the delivery of the 
goods the seller may retain the goods for the price. _ 

Explanation.—& person is insolvent who has ceased to pay 
his debts in the usual course of business or who is incapable 
of paying them. 

Illustrations. 

A sells to B a quantity of sugar in Ais warehouse, Itis 
agreed that three months’ credit shall be given. B 
allows the sugar to remain in A's warehouse. Before 
the expiry of the three months, B becomes insolvent. 
A may retain the goods for the price. 





When time is given for payment and nothing is said 
about delivery, this amounts to giving credit.? 

This section is, as usual, worded as a hard and fast 
rule. The Common Law is that the parties may agree 
otherwise, whether this applies in India is discussed 
ante. 


1 Spartali v. Benecke, (1850) ? Benjamin, 5th Ed., p. 885; 4th 
19 L. J. C. P. 293. See Godts v. Ed. p. 809. 
Rose, (1854) 17 C. B. 229, where a 3 Sparlali v. Benecke, (1850) 
sale “on 14 days’ credit" was — 1C C. B. 212, 19 L. J. C. P. 298. 
construed as preserving the lien. 


Sec. 96.) LIEN, 


There may be a trade usage which preserves the lien! ; 
any such usage is saved by secion 1 of the Act. But 
unless there is a special agreement or usage to that effect, 
selling goods on credit means that the buyer is to take 
possession, and the seller is to trust to his promise of 
future payment. 


Taking a bill of exchange or other negotiable security 
payable at a distant date amounts to giving credit during 
the currency of the instrument.? It is the postponemen: of 
payment which is the essential part of the security as 
affecting the right of lien. 


The mere fact of taking security does not displace the 
lien; the security must be inconsistent with it? No 
presumption that a vendor intends to retinquish his lien 
arises by his taking personal security from a third party.* 
The reason was given by the Privy Council. Lien is not 
the result of an express contract ; it is given by implication 
of law. If, therefore, a mercantile transaction which 
might involve a lien is created by a written contract, and 
security given for the result of the dealings in that relation, 
the express stipulation and agreement of the parties 
for security exclude lien, and limit their rights to the 
extent of the express contract they have made. But, as 


1 Field v. Lelean, (1801) 6 H. 
& N. 617, 80 L.J. Ex. 168 (Exch. 
Chamber), overruling Sparfali v. 
Benecke, (1850) 19 L. J. C. P. 298 
on this point. 

3 Tamvaco v. Simpson, (1885) 
19 C. B. N. S. 453. 

3 Angus v. Maclachlan, (1888) 
28 Ch. D. 330; Chambers, v.David- 
son, (1866) L. R. J P. C. 296, deals 
with an inconsistent security ; 
though the judgment is expressed 
generally, it must be read with 
reference to the facts; see. Benj. 
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6th Ed. 887; Re Taylor, (1891) 1 
Ch. 590, 66 L.J. Ch. 504; cf. Groom 
v. Cheesewrighl, (1895) 1 Ch. 780, 
In re Douglas, (1898) 1 Ch. 199 
(solicitor's lien); Cowell v. Simp- 
Son, (1899) 16 Ves. 276 ; Tamvaco 
v. Simpson, (1866) L. R. 1 C. P. 863, 

* Cf. Karuppiah v. T. R. Hari, 
(1913) 21 M. L. J. 849. 

5 Chambers v. Davidson, (1806) 
L. R. 1 P.C. 296, 4 Moo. P. C. C. 
N. S. 168, sce last note. 

$ Cf. re Leith’s Estate, (1866) L. 
R. 1 C. P., p. 505. 
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Benjamin! points out, this passage must be read with 
reference to the facts, i.e., an inconsistent security. This 
is clear from Angus v. Maclachlan? The same principle 
applies though the contract is not in writing, but the 
expression “limit their rights" is not to be misunder- 
stood, for the lien revives on insolvency if that renders the 
security of problematical if any value. 


The seller's lien is lost when he parts with the posses- 
sion of the goods to the buyer. The Sale of Goods Act 
lays it down that the lien is divested when the buyer 
lawfully obtains actual possession, and this qualification 
holds good in India; for the buyer cannot acquire 
any right by his tortious act.? 


For the buyer to obtain actual or constructive possession 
sufficient to end this right, there must have been such 
delivery of the goods as would afford a defence to an action 
for non-delivery, which question has been discussed.’ 


The buyer must take possession in the capacity of 
buyer ; the lien is not lost if a horse sold to a buyer is 
lent to him previous to payment? or if a bailee continues 
to hold possession as such until payment.’ The prin- 
ciple is a well known one. So where the pledgees of a 
bill of lading handed it back to the pledgors to enable 
the latter to sell the cargo on account of the pledgecs, 
the House of Lords held that they had not lost their 
security, the pledgors' possession being only that of the 
pledgees’ agents for a special purpose.’ 


1 See 6th Ed. 837. 
2 (1883) 23 Ch. D. 330. 


3 See sec. 95. 
4 Sce also the case of Stop- 
page, § 412. 


5 See under ‘‘ Delivery." 

6 Tempest v. Fitsgerald, (1820) 
8 B.& Ald. 680 ; Marvin v. Wallis, 
(1856) 6 E. & B. 726, 25 L. J.Q. B. 
869. 
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7 Benj., 5th Ed. 844; sec Reeves 
v. Cupper, (1838) 5 Bing. N.S. 
136; Nyberg v. Handelaar, (1892) 
2 Q. B. 202. 

8 North-Western Bank v. Poyn- 
ter, (1895) A. C. 58. ; cf. Babcock v. 
Lawson, (1880) 5 Q. B. D. 284 
(redelivery obtained by fraud). 
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When the seller agrees to hold the goods as bailee for 
the buyer, it is not clear whether he retains his right of 
lien. The Code throws no light on the position, The 
question turns on the construction of the word * posses- 
sion" in section 95. 

The Common Law rule was that in sucha case the 
lien was lost, but revived on the insolvency ! of the buyer, 
not on his mere deíault? This has been altered in 
England by the Sale of Goods Act, section 41(2) under 
which the unpaid seller has the right, although he is the 
buyer's bailee to retain the goods. There is no such 
provision in the Code, and the Common Law rule, it 
seems, must apply in Presidency towns.? and the lien is 
lost only to revive on insolvency, although in the Mofussil 
the Courts may follow the English Statutory rule as 
being in accord with equity and justice.* 

Even at Common Law, however, the agreement to 
divest the lien must be express ; mere acceptance of 
warehouse rent 9 from the original buyer or the giving of 
a delivery order have been held not to effect the lien.’ 
Mere marking goods with the buyer's name,® or setting 
them aside,’ or packing them to the purchaser's order in 


1 Gunn v. Bolchow, (1875) 10 
Ch. p. 501; Miles v. Gorton, (1883) 
2 C. & M. 504; Townley v. Crump, 
(1886) 4 A. & E. 68; Benjamin 4th 
Ed. p. 771 ; Sth Ed pp. 831, 839 , 
Chalmers, p. 74, 5th Ed. p. 85; 
Grice v. Richardson, (1877) 3 App. 
Cas. 319 P. C. 

2 Cusack v. Robinson, (1861) 
1 B. & S. 299, 30 L. J. Q. B. 261. 

5 Pollock doubts this: Con- 
tract Act, 2nd Ed., p. 389. 

* But it has been hcld he 
loses his lien and cannot resell 
under s. 107: Peeran v. Shroff 
Subba, 15 M. C. C. R. 254. 


; x 


(50 gle 


5 Re Roberts, (1887) 36 Ch. D 
196, 200, and see § 245. 

$ Grice v. Richardson, (1877) 8 
Ap. Ca. 819; Blackburn, 2nd 
Ed. 341 ; New v. Swain, (1828) 84 
R. R. 707. 1 Dan. & L. 198. 

7 Townley v. Crum p, (1835) B L. 
J.K. B. 14, 48 R.R. 800, 4A. & E 
58. 

8 Proctor v. Jones, (1826) 2 C. 
& P. 632; Dixon v. Yates, (1538) 5 
B. & Ad. 313. 

9? Townley v. Crump, (1835) 4 A. 
& E. 58; Simmons v. Swift, 
(1826) 5 B. & C. 857. 
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his cloths or boxes,! so long as the seller holds the goods 
and has not agreed to give credit, does not divest the 
lien.? 

Conditional delivery does not divest the lien until the 
condition is fulfilled.’ 

Under the Statute of Funds in England under which 
“actual receipt ’ of the goods by the buyer is essential 
in certain cases, the test applied has been whether the 
seller has lost his lien.* 

When the unpaid seller has made part delivery of the 
goods, he may exercise his right of lien or retention on 
the remainder, unless such part delivery has been made 
under such circumstances as to show an agreement to 
waive the lien or right of retention.’ It is a question of 
intention, and has been discussed under section 92. But 
it is to be noticed that that section only refers to the 
passing of the property, and though in Dixon v. Yates the 
view seems to have been that an inchoate delivery of 
the whole deprived the seller of his lien, if the intention 
was to take the whole, and in a later case the question 
was said to turn on the intention of the buyerj still 
section 96 contempiates actual delivery of the whole. 
It seems that delivery of part will not divest the lien as 
to the residue unless such delivery amounts to attorn- 
ment by the bailee to the buyer and no instance is to be 
found where delivery of part has been held to be delivery 
of the remainder when held in the seller's own custody.’ 


1 Boulter v. Arnott, (1838) 1 C. 
& M. 838. Sce too Goodall v. 
Skelton, (1794) 2 H. Bl. 816. 

2 Of course the property must 
have passed, or no question of 
lien arises. 

3 Winks v. Hassall, (1829) 9 B. 
& C. 872. . 

* Baldcy v. Parker, (1828) 2 B. 
& C. p. 44, and see § 245. 

5 Cf. Sale of Goods Act, s. 42, 


ol 


CH ` 


which adopts the C. L.; Benj. 5th 
Ed. 841 ; Dixon v. Yates, (1888) 6 
B. & Ad. 313, 341; Ex farle Coofer, 
(1879) 11 Ch. D 68; cf. fer Lord 
Blackburn in Kemp v. Falk, (1882) 
7 App. Cas, p. 680. See Slubey 
v. Heyward, (1795) 2 H. Bl. 504 
(a case of stoppage in transit). 

6 Tanner v. Scovell, (1845) 14 
M. & W. p. 38. 

7 Benj. Sth Ed. p. 844. 
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As regards severable contracts, as for instance where 
delivery is to be made by three instalments, if the first 
has been delivered and paid for, and the second has been 
delivered and not paid for, the seller may withhold deli- 
very of the third, if he has a lien, until payment is made 
for both the second and third instalments! In the case 
cited the buyer was insolvent ; Chalmers doubts the posi- 
tion if he were not,? but it seems clear that the lien for 
the whole unpaid portion of the price remains.? 

Where goods are delivered to a carrier the ordinary 
rule is that the carrier is the buyer's agent and delivery 
to him divests the lien.* The seller may, however, under- 
take to deliver the goods to the buyer and the carrier is 
then the seller's agent, and the lien remains. This is 
the Common Law. Orthe seller may reserve the right 
of disposal, and this is not delivery to the buyer? as by 
taking a bill of lading in his own name, and then delivery 
can only be made by endorsement of a bill of lading.’ 
This has the effect of controlling not only a right of pro- 
perty but also reserving the possession, for it amounts to 
delivery to the captain on behalf of the person indicated 
by the bill of lading. But this result does not follow if 
the buyer has paid for the goods in substance.? 

The endorsement and delivery of a bill of lading trans- 
fers the properly in the goods to which it relates from 
the seller to the buyer and is a complete delivery.? and 
therefore divests the seller's lien.!! 


1 Ex parte Chalmers, (1873) L. 5 Wait v. Baker, (1848) 2 Ex. 1 
9. 


R. 8 Ch. 28 and see § 199. 
2 5th Ed. p. 87. Pgs v. Maclean, (1883) 11 
3 Sec § 841. Q. B. D. 827. 


8 See Jus disfouendi supra. 

9 Cowasjee v. Thompson, (1845) 
5 Moo. P. C. 165. 
5 Dunlop v. Lambert, (1886) 6 10 Sanders v. Maclean, (1888) 11 


Cl. & F. 600; Badische v. Basle, NP D- p 341; see § 243. 
(1898) A. C. 200, Benjamin 5th M Bills of Lading Act IX of 
Ed. p. 837. 1865. 


t Wait v. Baker, (1848) 2 Ex. 1; 
Fragano v. Long, (1825) 4 B. 
C. 219. 
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A delivery order properly so called is a mere promise 
to deliver,! and delivery is not complete until the bailee 
attorns to the buyer and thus becomes the latter’s agent 
as custodian of the goods. The seller's lien! is not 
affected until the buyer has obtained possession or the 
acceptance of the crder by the bailee.? And if there has 
been a sub-sale the effect was the same at Common Law,’ 
though now, where there has been a transfer of a docu- 
ment of title to a sub-buyer, the question depends on 
whether section 108 applies.* 

But those cases must be distinguished where, although 
the bailee has accepted a delivery or other order, the 
buyer's title is not complete because something yet 
remains to be done to the goods by the seller or the 
bailee as his agent ; then, if the buyer becomes insolvent 
the seller can countermand the order,® though if the 
goods had been ascertained the lien would have been 
lost.? 

Warrants and certificates are in alike position, and 
may be subject to conditions.’ 

As Benjamin? suggests there is no reason why a bailee 
should not give authority to the owner to assent for him 


e 


. e 


1 Gillman v. Carbutt, (1889) 61 
L. T. 281 C. A. ; J. C. Shaw v. Bill, 
(1884) 8 M. 38; LeGeyt v. Harvey, 
(1884) 8 B. 601; G. I. P. v. Ham- 
mandas, 14 B. 50], and see 
8 247. 

2 Even if the bailee is a Dock 
Company bound by law to deliver 
when required by the seller to do 
so; Bentall v. Burn, (1824) 3 B. & C. 
423; Farina v. Home, (1816) 16 M. 
& W. 119; Woodley v. Coventry, 
(1868) 32 L. J. Ex. 185. 

3 McEwan v. Smilh, (1849) 2 
H. L. C. 309; Griffiths v. Perry, 
(1869) 1 E. & E. 680, 28 L. J. Q. 
B. 204. 
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t But see Ganges Manufactur- 
ing Co. v. Sourugmull, (1880) 5 C. 
669, where the form of the deli- 
very order is not given. 

5 Busk v. Davis, (1814) 2 M. & 
S. 397; Wallace v. Breeds (1811) 18 
East 522; Hanson v. Meyer, (1805) 
6 East. 614. 

6 Hammond v. Anderson, (1804) 
l Bos. & P. N. R. 69,8 R. R. 768 ; 
Swanwick v. Sothern, (1839) 9 Ad. 
& E. 895. 

7 Benjamin 6th Ed. p. 847. 
Farina v. Home, (1846) 16 M. & 
W. 139; Bartlett v. Holmes, 
(1853) 22 L. J. C. P. 182. 

8 5th Ed. p. 551. 
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to become bailee for the subsequent buyer. But the 


decision in Farina v. Home was against this.’ 


Where. by the contract, the payment is to be at a future 
day, and the buyer allows the goods to remain in the 
possession of the seller until that day. and does not then pay 
for them, the seller may retain the gocds for the price. 

Illustration. 

A sells to Ba quantity of sugar in A’s warehouse. It is 
agreed that three months’ credit shall be given. B 
allows the sugar to remain in A's warehouse till the 
expiry of the three months, and then does not pay for 
them. A may retain the goods for the price. 





This point was decided at Common Law in New v. 
Swain.? This decision was quoted as at nisi-prius by 
Blackburn, Benjamin and Chalmers, and consequently 
Blackburn considered the law unsettled. This accounts 
for a separate section being inserted on the point. 


A seller, in possession of goods sold, may retain them for 
the price against any subsequent buyer, unless the seller 
has recognised the title of the subsequent buyer. 

In the leading case at Common Law it was said the 
rule is clear that a second vendee who neglects to take 
either actual or constructive possession, is in the same 
situation as the first vendee through whom he claims: 
he gets the title defeasible on non-payment of the price 
by the first vendee.* For a sub.sale by the buyer does 
not affect the seller's right, unless he has assented 
thereto,* or unless the ordinary rules of estoppel apply. 

The seller may recognise the title of a sub-purchaser 
and reserve his right of lien; but if he unreservedly 


Ad. 313. 

* Cf. s. 47 S. of G. Act; Contract 
Aci s. 98, Dixon v. Yates, (1883) 
5B. & Ad. 318; Pearson v. 
Dawson, (1858) 27 L.J.Q.B. 248. 


1 See § 250. 

2 (1828) 1 Dan. & L. 198, 84 R. 
R. 767 and at nisi-prius in Bunney 
v. Poyntz, (1833) 4 B. & Ad. 568. 

3 Dixon v. Yates, (1883) 5 B & 
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recognises it, the sub-sale may take effect by estoppel! 
notwithstanding that no specific goods have been appro- 
priated as between the seller and the first buyer.? 
Probably the expression "recognises the title" was not 
intended to alter the Common Law rules as to the 
necessity for the seller's assent, for it is not mere recogni- 
tion ofthe fact of the sub-sale but of the sub-buyer's title 
free of lien that is required. 

Where no question of estoppel arises such acts as 
presenting to an unpaid vendor delivery orders in favour 
of sub-purchasers and the entry accordingly of the 
names of the sub-purchasers in the books of the unpaid 
vendor may have very different effect according as the 
goods are specihc or unascertained. In the former case 
it may be more readily inferred that the unpaid vendor 
has assumed the position of au agent or bailee holding 
the goods for and on behalf of the sub-purchaser or 
holder of the delivery order, and the entry of the holder's 
name in the books of the unpaid vendor might in the 
case of specific goods justify an inference that the unpaid 
vendor had accepted that position. No such inference 
could be drawn if the goods were not in existence ? and 
it does not follow that because the inference may’ be 
drawn in the case of specific goods, it will also be drawn 
in the case of goods in existence but unascertained.? 

The assent which affects the unpaid seller's right of 
him must be such an assent as in the circumstances 
shows that the seller intends to renounce his rights 
against the goods. It is not enough to show that the 
fact of a sub-contract has been brought to his notice 
and that he has assented to it merely in the sense of 
acknowledging the receipt of the information. His 


1 Stoveld v. Hughes, (1811) 14 3 Mordaunt v, British Oil and 


East 308. Cake Mills, (1910) 2 K. B. 602; 
2 Knights v. Wiffen,(1870) LR. see Poulton v. Anglo-American Oil 
B Q.B. 660; sec para. 467, Co., (1911) 27 T. L. R. 216 C. A. 
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assent to the sub-contract in that sense, would simply 
mean that he acknowledged the right of the purchaser 
under the sub-contract to have the goods subject to his 
own paramount right, under the contract with his 
original purchaser, to hold the goods until he is paid the 
purchase money.! This reasoning seems unanswerable, 
and recognising the sub-buyer's title must be something 
more than a courteous acknowledgment of his purchase. 
The seller must be entitled to say, you have purchased 
the goods, but I retain my lien,? though it is advisable 
to state this expressly. For the mere reply of "yes" 
when asked ifa delivery order was all right, has been 
frequently held in the particular circumstances to estop 
the seller from setting up his lien? sed quaere whether 
these cases have not gone too far; see para, 467. 

Where the bailees were informed by the original sellers 
of a sub-sale by their buyer but had not attorned to the 
buyer or sub-buyer, it was held that the seller's lien was 
unaffected.* 

Part delivery would make no difference to the seller's 
rights, especially if the portion delivered had been paid 
for by the original buyer.? 

But it has been said in the case of a sub-sale with 
the privity of the original vendor the abandonment by 
the latter of his lien will be presumed more easily than 


the alleged assent to a sub-sale 
seems insufficient though it 
was held otherwise: ` quaere 
whether whatever the delivery 
order stated the facts would 


1 Mordaunt v. British Oil and 
Cake Mills, (1910) 2 K. B. 602; 
see Poulton v. Anglo-American 
Oil Co., (1911) 27 T.L.R. 216 C.A. 

3 Stoveld v. Hughes, (1811) 14 


East. 308. 

3 Anglo-Indian Jute Mills v. 
Omademull, (1908) 38 C. 127; 
see Ganges Manufacturing Co. 
v. Sourugmull, (1880) 6 C. 669, 
where it seems the delivery 
order showed the goods had not 
been paid for, see p. 676: if so, 


; x 
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amount to an assent in view of 
the English case. 

* Poulton v. Anglo-American 
Oil Co., (1911) 27 T.L.R. 216 C.A. 
(a poor report). 

5 Mordaunt v. Brilish Oil and 
Cake Mills, (1910) 2 K. B. p. 508. 
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it would have been in regard to the first vendee ! and 
may be proved by comparatively slight evidence.? 

Assent may be evinced by issue of documents to the 
buyer negotiable by custom or intention, and the seller 
may be estopped ? thereby, but not if documents of 
title are obtained by the sub-buyer without the assent 
of the seller to any such document being issued.* But 
anticipatory assent will not be inferred from the mere 
issue to the buyer of a document stating the goods are 
ready for delivery, *or that the seller engages to deliver 
them, or similar statements as long as the document is 
not one of title? or which does not contain a statement 
that the goods are free from lien so as to create an 
estoppel? or which must have been intended by the seller 
to be used for the purpose of sale or pledge.‘ 

W here sellers consented to a transfer to a sub-buyer of 
goods unappropriated to the contract, it was held that they 
could not set up their lien as unpaid sellers against the 
transferee who had advanced moneys relying on their 
consent to the transfer.? 

There are two doctrines under either of which assent to 
a sub-sale divests the seller's right of lien, namely the 
doctrine of estoppel and the doctrine of attornment by 
a bailee who has the goods in his hands.® These two 
doctrines were mixed up? in Knights v. Wiffin.® Under 


1 Campbell on ‘ Sales’ p. 194. 

3 Blackburn 2nd Ed. 336 and 
sec § 245 under ‘Assent of seller 
to be bailce.' 

3 Merchant Banking Co. v. 
Phenix, (1877) 6 Ch. D. 205. 
See Anglo-Indta Jute Mills v. 
Omademull, (1910) 38 C. 127. 

4 Craven v. Ryder, (1816) 6 
Taunt. 433. 

5 Gunn v. Bolckow, (1875) 10 
Ch. 491, 44 L.J. Ch. 732. 

6 Farmeloe v. Bain, (1576) 1C. 
P.D. 445, 45 L J. C. P. 264: Gill. 
man v. Carbutt (1889) 61 L.T. 251. 

7 Merchant Banking Co. V. 
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Pais, (1877) 5 Ch. D. 205. 


8 Ganges Manufacturing Co. v. 
Sourugmull, (1880) 5 C. 669. 5 C. 
L.R. 492 ; Anglo-India Jute Mills 
v. Omademull, (1911) 88 C. 128. 

9? Benj. 6th Ed. 864 and Polloch 
Indian Contract Act 2nd Ed. 391, 
treat it as resting on estoppel. 
So does Blackburn 3rd Ed. 204- 
200, but cites Gillett v. Hill, 
(1634) 2 C. & M. 530 which was 
not a case of estoppel. 

10 Per Brett in Simm v. Anglo- 
American Tele. Co., (1879) BO. 
B D. p. 212. 

11 (1870) L. R. 6 Q. B. 660. 
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the doctrine of estoppel the party to whom the repre- 
sentation is made must alter his position in consequence, 
though if through the seller's conduct he is induced 
to rest satished that the property has passed and to take 
no further steps for his own protection that is sufficient 
to raise an estoppel! It is clear that the section rests on 
the doctrine of attornment,? and there is no necessity to 
allege any alteration in the situation of the party relying 
thereon, though from the English ruling ? it seems that the 
attornment must be such as to raise a reasonable belief 
that the seller has no lien or is waiving it. 

As to the effect on the seller's lien of a transfer by the 
buyer of documents of title see infra*; the question 
depends on whether a buyer is within section 108.* 

Of course if the document transferred is not within 
section 108, as for instance if it does not show title to 
goods or refers to unascertained goods, the transfer does 
not affect the seller's lien apart from assent or custom.® 


Under the Sale of Goods Act? a pledge or other 
disposition of the goods by the buyer assented to by the 
seller defeats the lien pro tanto, and this is doubtless so in 
India, if a case of estoppel or attornment arises. 

It is not clear whether the section includes the case of 
a mortgagee; if it does not, the case is governed by the 
previous law. It has been held that the word seller in 
section 99 has not altered the law so as to exclude agents 
buying with their own money or on their own credit, 
and this is apparently the case with section 95.8 


5 See Anglo-India Jute Mill v, 


1 Knights v. Wiffin, (1870) 32 
L. J. Ex. 185; Simm v. Anglo- 
American Tele, Co., (1879) 5 Q. B. 
D. 188; Dixon v. Kénnaway, (1900) 
1 Ch. 883. 

2 Cf, Sloveld v. Hughes, (1811) 
LA East. 808. 

5 Mordaunt v. Bristol Oil and 
Coke Co., (1910) 2 K. B, 502 C.A. 

£ See § 477. 


Omademull, (1910) 38 C. 127 C.A., 
but sce § 484. 

9 Section 47. 

7 Ganges Manufacturing Co. 
v. Sourimull, (1880), 5 C. 669, 5 C. 
L.R. 492. 

8 Peacock v. Batjnauth, (1890) 
18 I. A. 78 per Appeal Court, citing 
Feise v. Wray, 3 East. 98. 
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A lien at Common Law conveys no right to sell what- 
ever, but only a right to retain until the debt in respect 
of which the lien was created has been satisfied. This 
right is given by section 107 of the Contract Act, subject 
to the conditions therein laid down. 

The exercise of the right of lien does not rescind the 
contract. In the case of default in payment, the buyer 
may put an end to the lien and entitle himself to delivery 
by payment or tender of the price within a reasonable 
time Even the buyer's insolvency * does not operate of 
itself to rescind the contract,’ for the official assignee may 
within a reasonable time? elect to proceed with? Butthe 
conduct of the insolvent and his trustee may amount to a 
refusal of performance entitling the seller to rescind under 
section 39 of the Act. An agreement to rescind in a 
case of insolvency will be presumed on slight grounds,’ 
and similarly the conduct of a buyer though not insolvent, 
may amount to a repudiation of the contract when the 
seller refuses to deliver without payment.? A sub-purchaser 
is probably entitled to obtain the goods by tendering 
the price to the original seller within reasonable time.10 

Lien is not affected by the law of limitation,” but this 
point does not arise in mercantile contracts, for neglect on 
the buyer's part for three years to demand delivery would 
be ample evidence of abandonment of the contract. 


1 Sm.'s L. C. 11th Ed. Vol. 1 p. 
199. 

3 Cf. S. of G. Act s. 48 (2). 

3 Martindale v. Smith, (1841) 
1 Q. B. 389, 55 R. R. 286. 

£ Sec further § 240. 

5 See 107, Tolhurst v. Asso- 
ciated Cement Manufacturers, 
(19.3) A. C. 414, (1902) 2 K. B. 
660; Mess v. Duffus, (1901) 6 
Com. Cas. 165. 

6 Ex parte Stapicton, (1879) 10 
Ch. D. 586 C. A. 

7 Jaffer Meher Ali v. Budge. 


(50 gle 


Budge Jute Mills, (1907) 84 C. 


8 Morgan v. Bain, (1874) L. R. 
10 C. P. 15. 


? Ex parte Chalmers, (1878) L. 
R. 8 Ch. p. 298, 294; Jiwan Vur- 
jurg v. Haji Osman, (1908) 5 
Bom. L. R. 878. 

10 Ex parte Stapleton, (1879) 10 
Ch. D. 586 C. A., cf. Kemp v. Falk, 
(1882) 7 Ap. Ca. p. 577, 578. 


11 Nim Chand v. Jagabundhu, 
22 C. 21; Nursing v. Hurryhur, 
5 C. p. 899. 
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Stoppage in Transit. 


So far the position of an unpaid seller has been con- 
sidered who has retained possession of the goods although 
the property has passed to the buyer, and has therefore 
jrimá facic his lien. The law gives the seller a further 
right after he has parted with possession of stopping the 
goods while they are in transit to the buyer! and in his 
constructive possession, if the buyer and only if the 
buyer becomes insolvent and if the seller exercises 
his right before the buyer obtains actual possession. 
Both these rights arise by implication of law. Neither 
of them is founded on property, but they necessarily 
suppose the property to be in the buyer, and not in the 
seller. 

The precise limits of this right at Common Law were 
not well ascertained, but it certainly interfered with the 
purchaser’s rights both of property and possession. ‘The 
right to stop in transit is peculiar to the contract of sale. 
Apparently in its origin the right sprang from mercantile 
usage, and is now universal in the various systems of 
European jurisprudence.? 

A seller who has parted with the possession of the goods, 


and has not received the whole price, may, if the buyer 
becomes insolvent, stop the goods while they are in transit 
to the buyer. 

The Indian law is the same as the English Common 
Law which is reproduced in the Sale of Goods Act save 


1 For the history of this right  *even if the property has passed " 


see Gibson v. Carruthers, (1841) 
8 M. & W. 837, Benj. 5th Ed. p. 
871 n. 6. 

2 Lickbarrow v. Mason, (1787) 
9 East. 21, 27. The statement in 
Blackburn as to the right existing 


; x 
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is misleading, 2nd Ed. p. 357, 3rd 
Ed. p. 830. 

3 Blackburn 2nd Ed. p. 315 ; see 
Gibson v. Carruthers, (1841) 11 L. 
J. Ex. 145, 8 M. & W. 821 for the 
history of the right. 
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in respect of the documents of title on the bond fide 
assignment of which for value the right is defeated. 

The rules apply both to cases of carriage by land or 
sea, Apparently this is so in England? 

The doctrine has always been construed favorably to 
the unpaid vendor.* 

The onus of proving that no right of stoppage exists is 
on the buyer or other person disputing the seller's claim.® 

It must be noted that the right is not an equitable right 
imported into law, for it would then follow that it could 
only prevail against those who had an inferior equity, and 
section 101 shows that this is not so. It is not a legal 
right depending on the strictness of law, for in that case 
the vendee could not confer a legal right greater than he 
had himself, and section 102 shows that he can.6 It 
would seem to be a purely anomalous right originat- 
ing in mercantile usage. " Much confusion” said Lord 
Ellenborough, in Waring v. Cox, "has arisen from 
similitudinary reasoning on the subject." This curious 
phrase exactly expresses the fact.’ 

It is not a question of lien, for by parting with the 
possession the unpaid vendor releases his lien, for a lien 
depends on possession. | 

The right is based on the plain reason of justice and 
equity that one man's goods shall not be applied to the 
payment of another man's debts.? Though, as Benjamin 
points out, this is not strictly accurate in phraseology, for 
the property must be in tne buyer, otherwise the right 
cannot arise,19 


2 See § 417. $ Sec Blackburn 2nd Ed. p. 819. 

2 See § 99. 7 1 Camp. 869. 

3 Blackburn, 8rd Ed., p. 418. 8 Blackburn 2nd Ed. p. 895. 

* Bethell v. Clark, (1888) 20 ? Benj. 4th Ed. p. 843; D' Aquila 
Q. B. D. p. 017. v. Lambert, (1761) 2 Eden. 77, 


5 Wood v. Jones, D Doul. & R. Amb, 399. 
126; The Tigress, 22 L.J. Adm. 97, 1? 5th Ed. p. 870. 
101. 
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This right may be exercised by a seller of goods and 
others in an analogous position, being peculiar to one 
who holds the character of a vendor,’ while he is wholly 
or partially unpaid, on the insolvency or failure of the 
buyer, as against such buyer and all persons claiming 


an 


under him,’ except as against an indorsee *'* a transferee 
of the bill of lading or other document of title for such 
goods, who has given valuable consideration for such 


and 


endorsement —- transfer, in ignorance of any circumstan- 
ces which would prevent such indorsement or transfer 
from acting as a valid transfer of a property or interest in 
the goods, or asagainst a sub-buyer to whose purchase the 
original vendor has assented.‘ by claiming or taking the 
goods as by a right paramount to that of the purchaser, at 
any time before the vendee has acquired possession of 
the goods by himself or his agent, and so terminated the 
transit. 

The right of stoppage in transit is peculiar to one who 
stands in the position of a vendor? and does not depend 
on the fact that the seller having had a lien and parted 
with it, may get it back again if he can stop the goods in 
transit, but is a right arising out of his relation to the 
goods qua seller, which is greater than a lien. Other 
persons having liens have no such right.5 But the right is 
so highly favoured that it has been extended to quasi- 
sellers, i.c, to persons in a position similar to sellers. 
Section 38 (2) of the Sale of Goods Act includes for the 
purpose of this right under the term seller "any person 
who is in the position of a seller, for instance an agent of 
the seller to whom the bill of lading has been indorsed? 
or a consignor or agent who has himself paid or is directly 


1 Contract Act, s. 99. T. R. 788, Blackburn 8rd Ed. 
2 Contract Act s. 99. p. 848. 

* Contract Act s. 101. 6 Sweet v. Pym, (1800) 1 East. 4. 
* But see § 381. 7 Morison v. Gray, (1824) 2 


5 Kinlock v. Craig, (1790) 3 Bing. 260. 
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responsible forthe price.” This wassoat Common Law and 
these instances are not exhaustive.! It has been held by 
the Privy Council that as regards India the word " seller" 
in section 99 has not altered the previous law.? The follow- 
ing persons have been held to have the right. A factor? 
or quasi-vendor can exercise the right, but a factor can 
only do so as vendor, and not by virtue of any lien he 
has over the goods,® and only if he is liable in the first 
instance for the price9,7. A commission agent purchasing 
goods with his own money on order from his principal 
can stop as against his principal? and this was held to be 
so although the whole transaction was English." But this 
does not apply if both agent and principal are living 
abroad,? or if the foreign principal is really carrying on 
business in the name of the agent? An agent indorsee 
of a bill of lading, may exercise the right though the 
endorsement was for the sole purpose of stopping the 
goods, and may do so in his own name, and this was so 
in England before the Sale of Goods Act or the Bills of 
Lading Act of 1855.1? If the bill is not indorsed to him, 
then he may, if so instructed, stop in his principal's name. 


1 Benj. 5th Ed, 872. 

2 Peacock v. Baijnath, (1890) 18 
I.A. 78, 18 C. 578. 

3 For the test whether a party 
is a factor or broker or a seller, 
see Lathesing v. Laing, (1878) 
L. R. 17 Eq. p. 101. 


* G. I. P. v. Hanmandas, 14 B. 
57 ; Feise v. Wray, (1802) 8 East. 
93 ; Ircland v. Livingslone, (1872) 
L. R. 5 H. L. 395, 408. 

5 Kinlock v. Crais, (1790) 3 T. 
R. 786, 4 Bro. P. C. 47 ; Hathesing 
v. Laing, (1873) L.R. 17 Ex. p. 101 
(broker), S. of G. Act s. 88 (2). 

9 Feise v. Wray, (1802) 8 East. 


98; Ex $arte Banner, (1876) 2 
Ch. D.p. 287 ; Peacock v. Baijnath, 
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(1890) 18 I.A. 78; Ex parte Miles 
(1885) 15 Q. B.D. 39; Ex parte, 
Francis, (1887) 56 L.T. 577. 


7 Tucker v. Humphrey, (1828) 4 
Bing. 516 ; for the position of such 
an agent, see Cassaboglou v. Gibb, 
(1883) 11 Q. B. D. 797. 

8 Masfons v. Mildrcd, (1882) 9 
Q. B. D. 530, 8 A. C. 874. 

9? Trueman v. Loder, (1840) 11 
A. & E. 589; Calder, v. Dobeli, 
(1871) L. R. 6 C. P. 486; Filbe v. 
Hounsell, (1896) 2 Ch. 737. 

10 Morison v, Gray, (1824) 2 
Bing. 260. 

11 Whitehead v. 
(1842) 9 M. & W, 518. 


Anderson, 
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§ 368. 
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So may a consignor who has bought with his own money 
or on his own credit :! a principal consigning to a factor 
on joint account even where consignment is made to the 
factor under advances may do so, as the goods are in such 
a case the principal's? even if the factor has made advan- 
ces on the faith of the consignment? or has a joint interest 
with the consignor.? 

A firm may exercise the right against an individual 
partner who has bought goods on his own account. An 
alien enemy trading under license may do so. An agent 
of the seller may on behalf of his principal,® and if he has 
paid the purchase money himself and incurred liabilities 
in respect of the purchase, on his own account.’ 

Occasionally attempts have been made by unauthorised 
persons to stop. According to Benjamin when stoppage 
is effected on behalf of the vendor by one who has no 
authority to act for him a subsequent ratification of the 
vendor will be too late if made after the transit is 
ended. This was certainly held in Bird v. Brown? 
But Hutchings v. Nunes! does not establish the con- 
verse proposition, that if ratified before the transit ends, it 
is effectual. For it was held that the agent had autho- 
rity to stop in that case. The Privy Council held 
that Nunes had authority to stop the goods, on the 
ground that the letter of authority from the con- 
signors sent on the 16th April though not arriving 
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1 Feise v. Wray, (1802) 8 East. 
98, Benj. 5th Ed. p. 872; Cassa- 
boglou v. Gibb, (1883) 11 Q.B.D. 
797: C. A; Ex p. Miles, (1885) 
15 Q. B. D. 89; Ex p. Francis, 
(1887) 56 L. T. 577. 

2 Newsom v, Thornton, (1805) 6 
East. 17. 

3 Kinlock v. Craig, (1789) 3 
T. R. 119, 788. But see Velji Hirii 
v. Bharmal, (1896) 21 B. 287. 

* Ex p. Cooper, (1879) 11 Ch. 
D. 68. 


5 Fenten v. Pearson, (1812) 15 
East. 419. 

6 Whitehead v. Anderson, (1842) 
9 M. & W. 518. 

7 Bholanath v. 
(1867) 2 Agra. 11. 

8 4th Ed. 847. 

? (1850) 4 Ex. 786. 

19 (1863) 1 Moo. P.C., N. S. 
248, but see Wood v. Jones, (1826) 
7 Doul. & Ry. 126; Blackburn, 3rd 
Ed. p. 361. 
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until May, was sufficient to warrant for all purposes 
what was done as on behalf of the consignors on the 
2lst of April. In India the law is laid down in section 
209 of the Contract Act, and such a stoppage will be in- 
effectual, and the seller must subsequently stop the goods 
by an authorised agent if he can. It is to be noted that 
an unauthorised stoppage does not prolong the transit.! 

An unpaid vendor of an interest in an executcry con- 
tract may stop. It is not necessary that the property in 
the goods should have ever vested in the person who 
exercises the right. His interest will be sufficient if he 
has contracted to have the goods delivered to him.? 


It was held that a correspondent on whom bills of ex- 
change forthe price of a cargo have been drawn and 
who has accepted them, cannot exercise this right. But 
it seems that he is in the position of a surety and there- 
fore, if he has paid the seller, can do so under section 
140 of the Contract Act. The view that he can do so, 
taken by English writers, is based on an English Statute 
similarly worded.* 

In America it has been held that a seller, who knew, 
when he sold the goods, of the buyer's insolvency, has no 
right to stop.5 

A person sending money on a particular account or for 
a particular purpose can exercise a similar right,$ even 
if he has sent a bill of exchange.’ 

If a paid seller stops goods to assist his buyer against 
an insolvent sub-buyer he is liable in trover." 


1 Bird v. Brown, (1850) 4 Ex. 195. 


786. 

2 Jenkyns v. Usborne (1844) 18 
L. J.C. v. 196, 7 M. & G. 676. 

3 Siffken v. Wray, (1806) 6 
East. 371. 

* Mercantile Law Amendment 
Act 19 and 20 Vict. c. 97, >. 6; see 
Imperial Bank v. London and St. 
Katherine Docks, (1877) 5 Ch. D. 


e 
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5 Smith v. Barkcr, 102 Ala. 679, 
Parsons, 9th Ed. Vol. I, 633 n. 

€ Smith v. Bowles,(1797)2 Esp. 
578. 

7 Muller v. Ponder, 55 N.Y. 
825. 


8 Spears v. Travers, 4 Camp. 
251. 
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The seller to be paid as section 99 states, must have 
received the whole price. Part payment does not affect 
his right which is indivisible,’ unless the contract is 
apportionable, in which case the price can also be 
apportioned and part of the goods being paid for will be 
exempt from stoppage. The fact that he has given 
credit, the term of which has not expired or taken the 
buyer's acceptances as conditional payment, does not 
make him any the less unpaid, for all these forms of 
credit are ended by the buyer's insolvency even if the 
bills are outstanding? But if he has compounded with 
an insolvent buyer he is paid.* 


This general rule that taking security for payment 
is only conditional payment, may be excluded if the 
intention of the parties is to treat it as a final discharge 
of the debt ê ; the burden of proving such an intention rests 
on those who assert it. But the seller may elect 
to receive payment in some other form than cash and 
must abide by the consequences.’ 


It is clear law that the fact of a negotiable instrument 
being outstanding, though accepted by the buyer, is no 
payment? (unless the seller has endorsed it “ without 
recourse," in which case it is payment °), for the right of 
the holder of bills to prove against the bankrupt's estate 
cannot have more effect than part payment.!? 


1 Hodgson v. Loy, (1797) 7 6 Benj. 4th Ed. 733,734 and 


T. R. 440, 4 R. R. 483. 

3 Merchant Banking Co. v. 
Phoenix, (1876) 6 Ch. D. 205. 

3 Kutllayan v. Palaniaffa, 
(1903) 27 M. 540 (hundis) ; Bhola- 
nath v. Baij Nath, (1867) 2 Agra. 
11. 

* Nichols v. Hart, 5 Car. & P. 
179. 

5 Chalmers' Bills of Exchange, 
6th Ed. 318; Owenson v. Morse, 
(1796) 7 T. R. 64. 


see § 847. 

7 Bidder v. Bridges, (1887) 57 
L. J. Ch. 300; Blackburn, 8rd Ed. 
p. 856 n. 

8 The Privy Council did not 
notice the argument that such 
affected the right to stop in 
Peacock v. Baijnath, 18 C. 577. 

® See § 804. Benj. Sth Ed. 
830. 

10 Feise v. Wray, (1802) 3 East. 
93. 
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When the seller has received payment from the holder 
of the bill and is not liable to take it up, he is paid in 
every sense of the word. In Bunney v. Poyniz! payment 
was made by a promissory note which the seller’s agent 
negotiated and embezzled the money, the buyer after- 
wards discharged his liability on the note to the holder. 
It was held that as the seller could not be made to re- 
fund the money tothe holder of the promissory note, he 
was paid. 

Even if the bills of exchange are endorsed as having 
been partially paid, this is not part payment if in fact the 
payment was made in respect of a balance due excluding 
the sum due for the goods in respect of which the bills 
were drawn.? 

The position of a seller who takes a bill of exchange 
accepted by a third party is considered by Blackburn? : 
his view is that though there are no authorities on the 
point, such acceptance would operate as payment unless 
and until the bill was dishonoured. 

If the vendor is to send a bill for acceptance and fails 
to do so it has been held that he cannot stop the 
goods.* 

Where there is a running account between the parties 
it is difficult to say ifthe seller is paid or not. The 
fact that there is an unadjusted account current 
between the vendor and the vendee, will not divest 
the right:5 but if there is, after allowing for the 
price of the goods and striking out of account any 
credit which may have been given to the consignee in 
respect of his unpaid or immature acceptances an 
ascertained balance against the vendor, it seems that 


1 (1883) 4B. & Ad. 568. 5 Wood v. Jones, (1825) 7 Dowl. 
2 Lilladhar Jairam v. Wreford, & R. 126. 
(1892) 17 B. p. 88. 5 Feise v. Wray, 8 East. 96; 
3 8rd Ed. 300. Newsom v. Thornton, (1805) 6 
* Green v. Haylhorne, (1816) East. 17; Kinlock v. Craig, 8 T.R. 
1 Stark. 447, 18 R. R. 805. 118. 
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the right is lost! If goods are sent and the consign- 
ment is specially appropriated to the discharge of or 
as security for a balance of account at the time of 
the shipment, the consigner is not in the position of 
an unpaid seller at all, even if the balance consist of 
outstanding bills which by the insolvency become valueless 
and reverse the balance, as it is a case of pledge.! So 
in America it has been held that the right can never apply 
toa consignment to a creditor to whom the consignor 
is indebted to the full value of the goods.? In Vertue v. 
Jewell! it was held that although the vendee may have be- 
come insolvent, still if the state of his accounts with the 
vendor be such that the vendor is upon the whole indebted 
to the vendee, he cannot stop in transit goods of less 
value consigned to the vendee on account of the balance, 
as delivery can occasion no injustice ; and if the balance 
against him be occasioned by the vendee being under 
acceptances for his accommodation, he cannot stop in 
transit while the bills are running. Sed quaere® Vertue 
v. Jewell was explained in Patten v. Thompson* as being 
a case of pledge. 

When goods were consigned to the plaintiffs to sell on 
the defendant's account and the plaintiffs shipped goods 
to the defendant but not specifically in return for the 
defendant's consignment, and their bill being dishonoured, 
they stopped the goods, it was argued that the right could 
not be exercised on a mere apprehension that the balance 
of account was against the defendant. The Court held 
the stoppage was good, adding that if the cargo had been 
intended as a return for the defendant's consignment there 
would have been a great deal of weight in the argument.® 


1 Vertue v. Jewell, (1814) A 3 See Blackburn 2nd Ed. 331. 
Camp. 31 explained as being a *5M.&S. p. 860, Blackburn 
case of pledge in Patten v. (220, 2nd Ed. 331) and Benjamin 
Thom$son, (1816) 5 M. & S. 360. (5th Ed. 878) agree with this. 

3 Clark v. Mauron, (1832) 3 5 Wood v. Jones, (1826) 7 Dowl. 
Paige 378. (Amer.) & R. 126. 
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It has long been established that if a man consigns a 
cargo and the person to whom he sends it has paid the 
value before, though he did not know of the sending 
of the cargo at the time, the sending to the carrier 
will be suthcient to prevent the assignees of the con- 
signor taking back the goods in case of fhe intervening 
bankruptcy of the consignee,1 


The fact that the seller has taken security from the 
buyer to meet bills drawn against the goods does not pre- 
vent his exercising a right to stop the goods. In Ex parte 
Watson? the seller took security for meeting bills drawn 
on the goods consigned, and the agreement was that he 
should have a lien on the goods while in transit and on the 
proceeds in the hands of the buyer's foreign factor. The 
Appeal Court held that such an agreement did not destroy 
or diminish the right to stop the goods: and that indepen- 
dently of any right he had under the agreement he had 
the original right of a vendor to stop in transit. In a 
Bombay case a similar decision was arrived at, without 
considering Ex parle Watson,? and in consequence the 
Court seems to have been more cautious than was necessary 
in suggesting possible limits tothe right. In that case the 
unpaid sellers sold goods to a firm to meet a contract, the 
proceeds to be held as protection for drafts drawn on the 
firm ; the firm was paid by their buyers and subsequently 
became bankrupt ; the sellers stopped the goods but the 
sub-buyers obtained possession subsequently : it was held 
that an agreement between the original sellers and the 
first buyers that the sellers were to recover the goods if 
they could from the sub-buyers, and to give up their claim 
to the sum paid by the sub-buyers for the goods, did not 
defeat the right to stop in transit, if the moneys paid were 
not ear-marked. The Court added that if the firm had 


1 Alderson v. Temple, (1768) 4 2 (1877) 5 Ch. D. 85 C.A. 46 
Barr. p. 2239; Alley v. Holson, L.J. Bk. 97, 96 L.T. 75. 
(1816) 4 Camp. 326. 
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held the moneys in trust for the seller, it might be a case 
of subrogation.! 


As to cases in which goods are deposited in trust to sell 
and pay the proceeds or a portion of them to some 
person, see Blackburn, 2nd Ed., p. 269 ; 3rd Ed., p. 292.2 
The principle in such cases is that if the seller merely 
` consigns goods and draws on the consignee for the price, 
the relationship established is that of debtor and creditor, 
for there in no promise to pay out of a particular fund.’ 
But if the goods are consigned and received on the terms 
that certain bills are to be paid out of the proceeds then 
the relationship of trustee and cestui que trust is created ; 
and in equity the cesíui que trust has rights in him against 
the goods or their proceeds which are good against any 
one who takes the goods subject to the equities which 
affect them in the hands of the consignee.* And the con- 
signee cannot set up his general lien against such rights.5 
If goods are sent on such terms the buyer can only take 
them subject to the trust ; if he does not accept the trust, 
he cannot retain the goods? It would seem that in such a 
case it is not a sale at all, but a deposit on trust. If so no 
right to stop the goods would arise, as that is right peculiar 
to a sale of goods.? 


1 Lilladhar Jairam v. Wreford, 
(1892) 17 B. p. 83. 

2 Citing In re Hallctl's Estate, 
(1879) 18 Ch. D. 696, 49 L.J. Ch. 


Barlow v. Cockranc, 2 B.L.R. O.C. 
56. 

5 Frith v. Forbes, (1862) 31 L. 
J. Ch. 793 on appeal 4 De G. 


415 ; New Zealand Co. v. Watson, 
(1881) 7 Q.B.D. 374; Birt v. Burt, 
11 Ch. D. 773; Harris v. Trucman, 
9 Q.B.D. 264. 


3 Ex parte Carruthers, 8 De 
G. & S. 570. 

* Ranken v. Alfaro, (1877) 46 
L.J. Ch. 832, 65 Ch. D. 786 ; Ex 
parte Carruthers supra; Black- 
burn 3rd Ed. 298; Baijnath v. 
Peacock, (1891) 18 C. p. 577 ; sce 


(50 gle 


F. & J. 409. 


$ Shepherd v. Harris, (1871) 40 
L. J. Q. B. 148; Ex parte Banncr, 
(1876) 45 L. J. Bank; 78, 2 Ch. D. 
278;  Tooke v. Hollingworth, 
(1793) 5 T.R. 215, 

7 But see Ex parte Watson supra 
and Lilladhar Jairam v. Wreford, 
(1892) 17 B. 68, though the point 
was not raised in either case. 
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But there must be a contract to pay the bills out of the 
proceeds. Merely stating that the debt has been incurred 
in respect of certain goods is not sufficient? nor is the 
attaching of a counterfoil to the bills stating that they 
are drawn against certain consignments.’ For if bills of 
exchange purport to be drawn against a particular cargo 
that does not carry a lien on that cargo into the hands of 
every holder of the bills. If a bill of lading is drawn in 
favour of a named party without any words such as to 
order or'assigns, that is not constructive notice of any 
equitable arrangement.’ 


An equitable charge may be to pay out of a fund 
an existing debt, a new advance or a bill of exchange ; 
it depends on the agreement of the parties and may 
be created by writing, course of dealing, or by parol 
or by custom,® but there must be a specific appro- 
priation. 

Even if a valid trust is created a bond fide third party 
without notice can acquire a title to the goods for value, 
but his title must be a legal one such as passes by the 
transfer of a bill of lading, made to order or assigns? : 
if a bill of lading is endorsed to a particular person with- 
out any addition of ‘ to order’ or ‘ assigns,’ its transfer only 
passes an equitable title which, until the legal title is 
acquired, is subject to prior equities.’ 


1 Robey v. Ollicr, (1872) 7 Ch. 
App. 695. 

2 In re Entwistle, (1876) 3 Ch. 
D. 477, see for the distinction 
between the case of a principal 
consigning goods to an agent, and 
an agent consigning to a princi- 
pal, Ex parte Banner, (1876) 45 
L.J. Bank. 78, 2 Ch. D. 278. 

3 Phelps v. Comber, (1884) 54 L. 
J. Ch. 1017; 29 Ch. D. 818, 819; 
see Ex parte Dever, (1884) 13 
Q. B. D. 766. 


(50 gle 


t Banner. v. Johnston, (1871) 
L.R. 6 H.L. 157; Brown v. Kough, 
(1885) 29 Ch. D. 848. 

5 Hcuderson. v. Comptoir 
d' Escompte (1878) L.R. 5 P.C. 253. 

€ Brown v. Kough, (1885) 39 
Ch. D. 848. 

7 Chartered Bank of India v. 
Henderson, (1874) L. R. 6 P. C. 
601. 


5 Henderson. v. Comptoir d'Es- 
compe, (1873) L. R. 6 P. C.268, 
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The seller can only exercise the right against an in- 
solvent buyer. The mercantile law is clear and distinct 
that the seller has not a right to vary the consignment 
except in the case of insolvency. 

An insolvent is defined by the English Act? as mean- 
ing one who has ceased to pay his debts in the ordinary 
course of business or cannot pay his debts as they 
become due, whether he has committed an act of bank- 
ruptcy or not. The Indian definition is in section 96 and 
amounts to the same. Insolvency is understood generally 
by merchants as having a popular and not a technical 
meaning. There is no need of a formal adjudication. 
Evidence of a general inability to pay debts is sufficient 
to establish insolvency.? ‘This was the meaning attached 
to the word at Common Law.’ The right existed long 
before any technical meaning attached to the word, and 
has never been held to vary with the alterations in the 
statutory definitions. The assignment of all a man's 
assets for the benefit of his creditors is an act of insolvency, 
for he is no longer in a position to pay his debts.® 
An assignment of existing stock-in-trade is not an act 
of insolvency even if it is to secure future advances.® 
But an assignment of all future assets, even if for a new 
consideration and to secure future advances, is an act of 
insolvency.’ Calling one’s principal creditors together 
and asking for an extension of credit has been held not 
to amount to a declaration of insolvency.’ Apparently 
evidence of failure to pay one just and admitted debt 
would be sufficient.) In a number of cases the fact that 


1 Blackburn, 3rd Ed. p. 418. (1899) 2 C. W. N. 306; Kur- 
2 Section 62 (3). sondas v. Maganlal, (1902) 4 
3 Biddlecombe v. Bond, (1835) Bom. L. R. 94. 

6 L.J.K.B. 47. "|n the matter of Ambrosc 
4 Nixon e, Verry, (1885) 29 Ch. Summers, (1896) 27 C. 592. 

D. 196. Sin re Phoenix Co., (1876) 4 
5 See Rogers v. Thomas, (1849) Ch. D. 108, 46 L. J. Ch. 115. 

20 Conn. 53. (Am.) ? Benj. 5th Ed. 880, citing Sm. 


5 Re Brij Mohun Dobay, M.L. Ed. 1877, 550 n. 
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the buyer had " stopped payment" has been considered 
as a matter of course to be such insolvency as justified 
stoppage. But there must be such an admission or 
proof of insolvency as amounts to a refusal to pay.? It 
has been held that it is undesirable to lay down any 
general rule save that there must be an inability on the 
part of the buyers manifested either in act or in word 
to meet their engagements and a consequent deter- 
mination not to meet them.’ 

Until actual possession of the goods sold has been 
delivered to the purchaser, the vendor’s right of stoppage 
can be set up against the assignee or trustee of the pur- 
chaser upon the insolvency of the latter.‘ 

Blackburn suggests that it would be a reasonable 
rule to require that at the time the consignee was refused 
the goods, he should have evidenced his insolvency by 
some overt act, because of the great practical difficulty in 
establishing the actual insolvency of one who still con- 
tinues to pay his way, and because the carrier obeys the 
order to stop at his peril if the consignee is still solvent.® 

The bankruptcy of the buyer" or in the case of a com- 
pany its liquidation,? does not rescind the contract, and 
if the unpaid seller has retained possession of the goods 
or exercised his right of stoppage in transit, the Official 
Assignee may elect to fulfil the contract by paying the 
price within a reasonable time. 

An unpaid seller hearing of the buyer's insolvency 
before goods are despatched, need not send them on 
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insolvent. 5 2nd Ed. ?81, 3rd Ed. 418. 


1 Bird v. Brown, (1850) 4 Ex. 
6 But for the position of a 


736, Benj. 5th Ed. p. 880. 


3 In re Phoenix, (1876) 4 Ch. 
D. 108, 46 L.J. Ch. 115 C. A. 

3 Scc Ex parle Staflcton, 10 
Ch. D. 586; Schofsmans v. L. & Y. 
R9., (1807) L.R. 2 Ch. 332. 

t Grice v. Richardson, (1877) 8 
App. Cas. 819, 47 L. J. P. C. 48. 


; x 
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carrier, see § 437, 

T Ex parte Stapicton, (1879) 10 
Ch. D. 686. 

8 Tolhurst v, Associated Cement 
M^nufaclurzrs, (1903) A.C. 414, 
72 L. J. K. B. 884. 
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their transit at all If the seller stops in transit when 
the buyer has not yet become insolvent, he does so at his 
peril. If on arrival of the goods, the buyer is then insol- 
vent, the premature stoppage will avail for the protection 
of the seller ?: but if the buyer remains solvent, the sell- 
er would be bound to deliver with an indemnification for 
any expenses incurred,’ and may be liable for defamation. 
Whether the buyer be insolvent may not transpire until 
after the stoppage, eg. when the bill of exchange 
becomes due, but it is clear law that the right to 
stop does not require the buyer to have been found 
insolvent?. 

The vendor's right to stop in iransit cannot be defeated 
by any claim of lien on the part ofa carrier, wharfinger 
or any other middleman to secure payment of a general 
balance due to such middleman from the consignee, 
but it is postponed toa lien for special charges on the 
goods carried,? unless the bill of lading istates they are 
carried freight free.® 

Nor is the right defeated by a foreign attachment laid 
upon the goods by a creditor of the buyer's? or any 
other attachment as being the buyer's property,’ but 
Blackburn thinks that a seizure by the Sheriff on an 
attachment against the buyer would defeat the right.? 
But that is an actual taking possession ofthe goods and 
semble a mere attachment without seizure would not 


1 Bloxam v. Sanders, 4B & C. Ed. 576; as to the position of 


941 ; Gibson v. Carruthers, 8 M. & Indian Rallways, sec the Railway 
: ^» Act 


Meier: - o E Bet - Aa (2). 6 Mercantile and Exchange Bank 
? The “ Tigress,” (1863) 32 L.J. — Gradestone. (1868, L. R. 8 

Adm. 97. Ex. 223; Keith v. Burrows, (1877) 
8 The " Coustantia,” (1807) 6 ZAC p.651. 

Rob. Adm. R. 321. 7 Salk v. Field, 6 T. R. 211. 


* A custom to that effect was ° Smith v. Goss, (18)8) 1 Camp. 
held invalid in Offenheim v. 282; Bhola Nath v. Baij Nath, 


Russell, (1802) 3 Bos. A P. 42. (1867) 2 Agra ll. 
? 3rd Ed. 411. But see Bhola 
5 Richardson v. Goss, 8 Bos. & P. Nath's case sura. 


119, Addison on ‘Contracts,’ 10th 
22 
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affect the seller's rights; but if actual possession is 
taken the transit is ended. 


The Calcutta Court of Appeal held that a banian's 
lien on the goods defeated the consignor's right of stop- 
page. The goods had been shipped by the plaintifts to 
a consignee in Calcutta upon terms that the sale proceeds 
iu Calcutta should be specially appropriated to meet 
drafts drawn against the shipment. This the Court held 
amounted to an express trust; but the consignee's 
banian had been given, by his agreement with the con- 
signee, a lien on all goods shipped tothe consignee to 
secure advances, and as he had no notice of the trust, his 
lien displaced the consignor's right to stop in transit, as 
the bills of lading had been endorsed to him. Before 
the Privy Council it was argued that the right to stop 
must prevail unless the banian had a lien on the specific 
goods. Looking at the authorities cited above, it seems 
clear that the seller's rights cannot be defeated by any 
dealings with the goods unless, there is a transfer or 
pledge of the documents of title for a specific advance 
and not for previous advances or merely to a person as 
agent. The right may be subject to a special lien on the 
goods for freight but no general lien against the buyer 
affects it. The Privy Council held that there was no lien 
on the facts. 

The proposition laid down in Ex parte Golding? that 
there is a right to stop a sub-buyer's purchase money, is 
open to doubt. The House of Lords in Ex parte Falk? 
had Ex farte Golding under consideration and it seems 
would have overruled it if it had been necessary to decide 
if it was correctly decided ; Selbourne, L. C., laid it down 
that the right existed against the goods only, but if the 
right to stop does exist, effect may well be given to it after 


1 Peacock v. Baijnath, (18901) 18 270. 
C. p. 677, 18 I. A. 78. 3 Sub-r.om. Kemp v. Falk, (1882) 
T ? (1880) 13 Ch. D. 628, 42 L. T. 7 A. C. 578, 
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a valid stoppage by the sub-purchasers paying the original 
seller so much of the purchase money as represents the 
amount of the original purchase price. Benjamin holds 
the view that the right can be exercised against the 
goods only,! and not against the purchase money on 
a sub-sale. But Cotton, L.J., in Ex parte Golding? and 
Bramwell, L.J., in Ex parte Falk,? said obiter that on an 
absolute sub-sale of the goods with transfer of the bill 
of lading, there may be a right of stoppage as against the 
purchise money due to the vendor. The actual decision 
in Ex parte Golding? according toBenjamin, may be sup- 
ported on the ground that there was an endorsement 
but no transfer of the bills of lading for they were still 
in the hands of the buyers. Section 93 of the Contract 
Act speaks of stopping the "“ goods" but would not take 
away any Common Law right as against purchase 
money. 

The right is to stop the goods in whatever state 
they arrive and there is no right to stop insurance 
money accruing to the purchaser in respect of the goods.* 

The right exists against the vendee and all persons 
claiming under him (with the exceptions provided in 
Sections 102, 103, Contract Act). Thus it avails against 
a sub-purchaser from the vendee whose title is not 
founded on the assignment of a bill of lading, or of 
some other document of title, for value even though 
he has paid the purchase money to the vendee. Scrut- 
ton gives as the reason that such a sub-sale would only 
pass to the sub-vendee such equitable interest as his 
immediate purchaser could convey and not the legal 
property in the goods, and could not prejudice the 
unpaid vendor's right to stop which is a right against 


1 4th Ed. 896. t Berndt-on v. Strang, (1868) 8 
2 (1880) 13 Ch. D. 628, 42 L.T. Ch. 588. See Latham v. Char- 

270. tered Bank, (1874) L. R. 17 Eq. 
3 (1880) 14 Ch. D. 440. 205, 216. 
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the goods. Whereas in Blackburn on ‘Sales’ it is 
said that such a sub-sale transfers the property in 
the goods, and every right which the immediate bar- 
gainer had in the goods, but no greater right: the pro- 
perty passes subject to any restrictions under which his 
immediate seller held it.? 


The right can be exercised against an assignee of a bill 
of lading who has agreed with the buyer to pay the 
seller, or has entered into partnership with the buyer.’ 

The section only refers to sub-sales while the goods are 
in transit : but there is authority for the proposition that 
a sub-sale before the transit fixed by the contract has 
commenced does not of itself defeat the right,* and it is 
immaterial that the seller knew that the goods were 
bought and shipped to meet sub.sales5 Apparently the 
sub-buyer although he has obtained the property in the 
goods, stands in the buyer's shoes until he obtains a trans- 
fer ot the documents of title or possession of the goods. 


Under the Sale of Goods Act, section 47, the right to stop 
is lost if the seller assent to a sub-sale, that is this right 
stands on the same footing as the right of lien. "This, if 
not an innovation, is at any rate the first time that such a 
rule has been clearly stated in England.? Some dicta of 
Jessel, M. R., seem to favour this rule; but Blackburn, 
L. J. said in the same case: '' no sale (Ge, sub-sale) even if 
the sale had actually been made with payment, puts an 
end to the right to stop unless there is an endorsement of 
the bill of lading." 


1 See Scrutton on ‘Bills of Lad- 
ing, 6th Ed. 158. This was the 
view taken by Lord Blackburn in 
Kemp v. Falk, (1882) 7 Ap. Ca. 
578. 

3 3rd Ed. p. 418, 419, citing 
Dixon v. Yalcs, (1883) 5 B. & Ad. 
813. 

8 Salomons v. Nissen, (1788) 2 
T. R. 674. 


t Lilladhar v. Wreford, (1892) 
17 B. 62, see Ex parte Golding, 
(1880) 13 Ch. D. 628. 

5 Kemp v. Ismay, (1909) 100 L, 
T. R. 996. 

€ Benj., 6th Ed. 916. 

7 The Merchant Banking Co. 
v. Phænix Co., (1877) 46 L. J. Ch. 
418, 
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Benjamin! argues that as such assent divests the seller’s 
lien as against the sub-buyer or pledgee, for on principle 
it seems unreasonable that the seller should, after such 
assent, be able by subsequent stoppage to resume a lien 
which he had parted with absolutely. 


The Contract Act has no express provision on the point 
and, as no such qualification as in section 98 appears in 
section 101, is against any such rule.? 

Doubtless a case of estoppel might arise, but it has 
never been suggested that the fact that the ‘seller knew 
that the goods were purchased and shipped to meet sub- 
sales affected his right to stop,3 even where the bill of 
lading was drawn in the sub-buyer's name, but not trans- 
ferred to him, but was delivered to the buyers and re- 
tained by them,* nor where a sub-sale occurred before the 
transit commenced and the seller knew of (AR and the 
buyer held the bill of lading as trustee for the sub-buyer.5 

If the goods were shipped to a sub-buyer and the 
carriers were his agents as under a bill of lading making 
the goods deliverable to the sub-buyer, it seems there 
would be no transit to the buyer at all, and noright to 
stop would arise in favour of the first seller, at any rate if 
he consented to such an arrangement, and Benjamin? 
suggests if the bill of lading were in the sub-buyer's name 
with the seller's privity that would defeat his rights, but 
not if it were retained by the buyers.? 


A question also needs consideration as to the rights of 
a sub-buyer. He is in the shoes of the sub-seller, and 


1 Benj., 6th Ed. £16. * Ex parte Golding, (1880) 18 
2 The Act is uot cxhaustive Ch. D. 628 C. A. 
except so far as it goes: Irrawaddy 5 Lilladhar v. Wreford, (1892) 
Flotilla Co. v. Bugwandas, (1891) 17 B. 62. 
18 I. A. 121, 18 C. 620, but it 8 Sec Blackburn, 2nd Ed. 337. 
seems to go to this point. 7 6th Ed. 917 n.8. 
3 Kem v. Ismay, (1909) 100 L. 5 Ex parte Golding, (1880) 18 
T. R. 996; Bafurgi v. Clan Line, Ch. D. 628 C.A. 
(1910) 34 B. 640 C. A. 
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that sub-seller’s trustee in bankruptcy could by tendering 
the price in reasonable time obtain goods stopped in 
transit. So apparently could the sub-seller if he had the 
money. Why should not the sub-buyer obtain the goods 
by paying the original seller?! Ex parte Golding? favours 
this view. There, Cotton, L. J., considered whether the 
right to stop could be made effectual without defeating 
in any way the interest of a sub-purchaser, and the 
Original seller was relegated to taking his money from the 
unpaid sub-purchase money. 

In considering the question of the duration of transif, 
it must be noted that cases in which the seller when 
delivering to a carrier has reserved the right of disposal 
do not come within the scope of the question. It is 
unfortunate that illustration (e) to section 100 should in 
terms seem to include such acase. But Benjamin pre- 
faces his masterly discussion of this subject by pointing 
out that in such a case the seller is not driven to exercise 
any right of stoppage, for as pointed out above? he has 
reserved the control of the gocds and frimá facic done sc 
for the purpose of refusing delivery before payment 
Further if the English view that by so doing the seller 
prevents the property from passing is adopted in India, 
the right to stop which only arises when the property has 
passed, is not available, and at any rate the seller has 
not parted with his possession, and the illustration (e) to 
section 100 is in conflict with section 99. In England, 
however, this state of facts has been said to give a right to 
stop,‘ though inaccurately. 

Genuine cases of stoppage must also be distinguished 
from cases where the seller, having given his own agent 


1 See per Selborne L. C. in t Craven v. Rvd.r, (1816) 6 
Kemp v. Falk, (1882) 7 Ap. Ca. p. Taunt. 488; Ruck v. Hatfield, 


578. (1822) 5 B. & Ald. 682 ; see Schots- 
3 (1880) 18 Ch. D.628 C. A. mans v. L. & Y. Ry., (1867) L. R. 
3 See under Jus disponendi 2 Ch. p. 336. 

§ 213. 
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instructions to deliver, countermands his order, or refuses 
delivery after having assented to a sub-sale, where the 
question is one of lien.! 


The essence of the doctrine of stoppage in transit is 
that " the goods should be in the custody of some third 
person intermediate between the seller who has parted 
with, and the buyer who has not yet acquired actual 
possession.” ? 


Goods are to be deemed in transit while they are in the 
possession of the carrier, or lodged at any place in the course 
of transmission to the buyer, and are not yet come into the 
possession of the buyer or any person on his behalf, other- 
wise than as being in possession of the carrier, or as being 
so lodged. 

Illustrations, 

(a) B, living at Madras, orders goods of A, at Patna, 
and directs that they shall be sent to Madras. The 
goods are sent to Calcutta, and there delivered to 
C, a wharfinger, to be forwarded to Madras. The 
goods, while they are in the possession of C, are 
in transit. 


(b) B, at Delhi, orders goods of A, at Calcutta. A 
consigns and forwards the goods to B at Delhi. 
On arrival there, they are taken to the warehouse 
of B, and left there. B refusesto receive them 
and immediately afterwards stops payment. The 
goods are in transit. 


1 


(c) B, who lives at Puna, orders goods of A, at Bombay, 
A sends them to Puna by C, a carrier appointed by 
B. The goods arrive at Puna, and are placed by 


* Also inaccurately treated as ? Gibson v. Carruthers, (1841) 
cases of stoppage in Hawes v. 1) L. J. Ex. 188, 8 M. & W. 821, 
Watson, (1824) 2 B. & C. 540; 828, cited and followed in Ex 
Stoveld v. Hughes, (1811) 14 parte Rosevear, (1879) 11 Ch. D. 
East. 308, 660 C. A: Scholsmans v. L. & Y. 

Ry., (1867) L. R. 2 Ch. Ap. p. 888, 
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C, at B's request, in C's warehouse for B. The 
goods are no longer in transit. 

d) B, a merchant of London, orders 100 bales of cotton 
of A, a merchant at Bombay. B sends his own 
ship to Bombay for the cotton. Thetransit is atan 
end when the cotton is delivered on board the 
ship. 

(e) B, a merchant of London, orders 100 bales of cotton 
of A, a merchant at Bombay. B sends his own 
ship to Bombay for the cotton. 4 delivers the 
cotton on board the ship, and takes bills of lading 
from the master, making the cotton deliverable 
to A's order or assigns. "The cotton arrives at 
London, but before coming into B's possession, B 
becomes insolvent. The cotton has not been 
paid for. A may stop the cotton. 


eee EC 


PER The definition contained in section 100 is the same in 

"m substance as that in section 45 of the Sale of Goods Act, 

` and is in conformity with the Common Law, and is 
probably founded on James v. Griffin.’ 

$ 386. As section 100 shows the word possession? has various 

rien, id meanings. The question was discussed in Kendall v. 

ee Marshall. If there has been an intentional delivery of 

the goods to the vendee and an appropriation of them to 

Delivery to his own use, the right to stop does not exist, but it does not 

Dayer, necessarily follow that the transit has ended because the 

goods have come into the buyer’s hands or his agent’s 

hands, for that may be for the purpose of forwarding 

them * where the bargain is that the goods are to be sent 

to a specified destination 5; and wrongful delivery to the 

buyer does not affect the seller's rights. And if the 

goods are in the course of transit from the vendor to the 


1 (1836) 2 M. & W. 623. 608, 8rd Ed. 572. 
3 See & 18). 5 See § 395. 
5 (1883) 11 Q. B. D. p. 364. ® See § 392, 


* Carver on ' Carriers ' 4th Ed. 
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vendee, although the property has passed and the vendee 
has constructive possession, the right remains. This is 
so although the carrier or other bailee may have been 
named and appointed by the vendee.? 


There is another kind of constructive possession by the 
vendee, that is when the goods have been delivered by the 
carrier and have reached the hands of an agent to the 
vendee to be held at his disposal. Such constructive 
possession divests the right. 


But the carrier may deliver the goods at a place of 
deposit in connection with the transmission and delivery 
of them, and the transit then lasts until they arrive at the 
actual possession of the vendee or at the possessicn of his 
agent who is to hold them at his disposal and deal with 
them accordingly.? 

Further the constructive possession of the carrier or 
bailee to whom he delivers the goods as above stated, 
will become effectual to defeat the seller's right, if the 
carrier or such bailee enters into new and distinct agree- 
ment, mutually assented to by him and the buyer, to 
hold the goods at the buyer's disposal, that is if he attorns 
to the buyer.* 


The difficulty of the question arises because it is a 


question of fact—in what capacity does the actual 
possessor of the goods hold them, as agent to forward or 
as agent to hold for the buyer. The decisions are not 
very satisfactory in many instances.’ 

When goods which have been sold are in the actual 
possession of a carrier or other bailee, three states of fact 
may exist with regard to them. (1) The carrier or the 
bailee may hold them as agent for the seller: this is so 


* See infra § 407. 

5 Ex parte Miles, (1855) 15 
Q. B. D. p. 47 ; see Kemp v. Ismay, 
(1909) 14 Com. Cas. 202. 


1 See too James v. Griffin, 
(1827) 2 M. & W. p. 622. 

3 Kendall v. Marshall,(1888) 11 
Q.B.D. p. 804. 

3 See § 402. 
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where the seller has reserved a right of disposal, and has 
thereby retained the property! and no question of stoppage 
arises. (2) The goods may be in medio : the carrier or 
other bailee may hold them in his character as such for 
the purpose of forwarding and not exclusively as agent 
for the buyer or the seller. In that case the right of 
stoppage exists potentially, and only in that case ; for it 
is the essence of stoppage, that the goods should be in the 
possession of a middleman.’ The carrier or the bailee 
may hold the goods either originally or by subsequent 
attornment solely as agent for the buyer. In that case 
either there has been no right of stoppage and in fact no 
“transit” at all, or it is determined 

In the first case there has been no delivery and the 
rights of the parties depend on their contract, the law 
only raising a rebuttable implication that payment is a 
condition concurrent with delivery. 

In the third case there has been delivery aud there is 
no rule of law* which gives the seller any right over the 
goods when once actual or constructive delivery has been 
made except in cases where there was no contract at all 
by him. 

In the second case there has been delivery in perfor- 
mance of the contract, but by implication of law the 
unpaid seller has this anomalous right of stoppage. The 
essential point is that the carrier should hold the goods 
qua carrier, or if the goods are in a place of deposit 
that the bailee should hold the goods for the purpose of 
the transmission on the original transit. 

Lord Alverstone nas given the latest exposition of 
the rules as to the duration of transit He stated that 
"^ As has been pointed out in many cases the question of the 


+ See § 218. Chalmers 5th Ed. (1807) L. R. 2 Ch. Ap. p. 888. 


p. H says be reserves his * There may be such a right 
em sed querce, by agreement, Contract Act s. 120. 
Benj. 5th Ed 888. 5 Kemp v. Ismay, (1909) 100 


5 Schotsmans v. L & Y. Ry, L.T. 996, 14 Com. Cas. 292. 
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right to stop is as a rule a question of fact. There is little 
to be gained by going through or endeavouri ng to recon- 
cile the numerous cases which have been decided, in some 
of which the right has been upheld and in others it has 
been decided that the transit was at anend. The line of 
distinction is in some cases very fine, whilst in others, as 
for instance Berndlson v. Strang!, where there was a simple 
case of defined transit fixed as between the vendor and 
purchaser, no real difficulty arises. The nearest approach 
to the enunciation of a principle seems to be that laid 
down by Lord Esher in Bethell v. Clark?  " When the 
transit is a transit which has been caused either by the 
terms of the contract or by directions of the purchaser to 
the vendor, the right of stoppages exists, but if the goods 
are not in the hands of the carrier by reason either of the 
terms of the contract or of the directions of the purchaser 
to the vendor but are in transit afterwards in consequence 
of fresh directions given by the purchaser for a new 
transit, then such transit is no part of the original transit 
and the right to stop is gone.”* And in the same case 
Fry, L. J., stated at page 617: " If the delivery be to an agent 
to hold for the vendee or to await further instructions 
for the despatch of the goods, then no doubt the transit is 
at an end; but where it is only to an agent or agents 
whose sole duty it is to transmit the goods, then however 
many agents’ hands the goods pass through, while they 
are in the hands of any such agents the transit continues. 
The law so laid down was expressly approved by the 
Privy Council in Lyons v. Hoffnung * and the case was 


1 (1868) L. R. 3 Ch. 588, 87 was an English one but the 


L. J. Ch. 666. Court did not observe that point ; 
2 (1888) 20 Q.B.D. 615, 617,57 in appeal, 34 B. 610, the Court 
L.J. Q.B. 802. noticed this and then proceeded 


3 This quotation was cited as !? discuss the Indian Contract 
applying to India in Bapurgi v. Act on the point). 
Clan Line, (19C9) 11 Bom. L. R. * (1£90) 15 Ap. Ca. 891, 59 
1250, O. C. (where the Contract L.J.P.C. 79. 
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followed in Ex parte Rosevear.! In Kendal v. Marshall? the 
transit was held to have ended at Garston, but it is to be 
noted that the only order sent to the vendor was to send 
the goods to Marshall at Garston and there was no 
evidence on which it could be fairly contended that as 
between the vendor and purchaser the transit continued 
to Rouen, see page 365 ; Brett, L. J., says ‘‘The vendee 
afterwards ordered that the goods should be sent to the 
defendant Marshall at Garston. He did not direct the 
vendors to deliver the goods to Marshall in order that they 
might be sent to Rouen. If a direction of that kind had 
been given the transit would have been from Bolton to 
Rouen: but the facts are widely different. The vendors 
gave no order to Marshall ; the vendee gave the order to 
Marshall, to forward them to Rouen. In Bethell v. Clark? 
Lord Esher, at page 619, distinguished Kendall v. Marshatl 
on this ground. Ex parte Hughes * seems to have depend- 
ed on the special facts as distinguishing it from the rule 
laid down in Bethell v. Clark. 

The mere fact that goods are shipped does not imply 
that there is what is technically called a transit. For as 
above stated the seller by reserving his right of control, 
retains possession, and if the ship is the buyer's there is 
primá facie actual delivery to him and no transit arises.5 
For the principle is quite clear that delivery into the 
buyer's own ship or cart is delivery to him.® 


1 (1879) 11 Ch. D. 560, 48 L.J. | Cas!eel v. Booker, (1848) 2 Ex. 
Bk, 100. p. 708. 
2 (1882) 11 Q.B.D. 856, 52 L.J. 5 Although it was said in The 
Q.B. 313. Merchant Banking Co. v. Phenix, 
(1876) 6 Ch. D. p.219 to bea 
3 (1888) 20 Q.B.D. 616. matter of fact whether it was so 
or not, depending on the inten- 
4 (1892) 07 L.T. 598, a most tion of the parties: and this is 
unsatisíactory case. supported by the dictum in 
Schotsmans v. L. $ Y. Railway, 
5 Contract Acts 100, Illus. (d); (1867) L. R. 2 Ch. 882, 336, that 
Ogle v. Atkins mn, (1814) 5 Taunt- if the seller did not know that it 
759 ; Turner v. Trustees of Liver- was the buyer's ship, the right 
pool Docks, (1851) 6 Ex. 513; Van to stop would not be lost. 
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The same result tollows on delivery on to a vessel of the 
buyer’s agent! and it makes no difference whether the 
ship is expressly sent for the goods or is a general ship 
belonging to the buyer? and the goods are put on board 
without any previous arrangement. 

The ship may be the buyer's either as belonging to him, 
or as being chartered by him. If the delivery is to a vessel 
chartered by the buyer, it is a question depending on the 
circumstances of the particular case whether they are in 
the possession of the master as a carrier or as an agent tor 
the buyer.? 

The question first is whether a chartered ship is the 
buyer's or not ; and, secondly, whether the seller has inter- 
posed the master as a carrier between himself and the 
buyer. The first question depends on the nature of the 
charter party.* If there has been a demise? of the ship 
and the buyer is the owner for the voyage and employs the 
captain, delivery on board will be actual delivery to the 
buyer, but if, as is usually the case,® the owner of the ship 
employs the captain, and the charter simply secures the 
buyer the exclusive use of the ship, it has not this effect. 

But it seems that if the destination is part of the bargain 
it is immaterial that the ship is the buyer's or that he 
employs agents to ship." 

But where the ship is the buyer's as being his own, or 
being demised to him, the seller can restrain the effect of 


delivery to the buyer's ship by taking a bill of lading in 
t Ex parte Francis, (1887) 56 D. 464. 

L. T. 677. 5 As to what constitutes a 
2 Scholsmans v. L. 4 Y. Ry., demise, see Smith's M. L. llth 

(1867) 36 L. J. Ch. 861. Ed. 383; Abbott on ‘Shipping’ 


3 Sale of Goods Act, s. 45 (5); 14th Ed. p. 834; Weir v. Union 
Jobsen v. Eppenheim, (1905) 21 T. S. S. Co., (1900) A. C. 525, 69 Le 
L.R. 468 ; Reid v. Snowball, (1905) J. Q. B. 809. 

7 F. 36. $ Cf. Berndtson v. Strang, 

t Sandeman v. Scurr, (1866) (1868) 3 Ch. 5 8. 

L.R. 2 Q.B. 89, 86 L. J. Q. B. 58 7 Rodger v Comptoir d'Escompte, 
Omoa v. Huntley, (1877) 2 C. P. (1869) L. R. z i?. C. 398, 


y; cR 
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his own name,! (or mates’ receipts in his own name?) 
which primd facie would reserve the jus desponendi ; and 
though he subsequently endorses it over to the buyer and 
delivers it to him, this procedure if done with that 
intent? preserves the right to stop in transit. But this 
result is not effected by taking bills of lading to the buyer's 
order, although the seller retains three copies but delivers 
one tothe master; nor, it has been held, is the right to 
stop preserved by taking mates' receipts in the seller's 
name and then giving them to the buyer's agent,’ 
sed quaere. 

And where the reservation of the right of control is 
only intended to make delivery conditional on acceptance 
of a bill, on the fultilment of the condition the property is 
thereby vested in the buyer, but the seller has right to 


stop in transit." 


The first question to consider is what constitutes what 
is technically known as a transit. A wrongful or mis- 
taken delivery wili not commence? nor will it end the 
transit. Unless the seller has assented to the goods 
going out of his control, the fact that a sub-buyer has, 


1 Contract Act, s 100, Illus. 
(c); Turner v. Trustees of Liver pool 
Docks, (1848) 20 L. J. Ex. 398. 
This is valid even though the 
master has exceedcd his authority 
in signing a billin that form; ibid. 
6 Ex. p. 568; Van Casteel v.Booker, 
2 Ex. 691; Ellershaw v. Magntac 
0 Ex. 370; Ogg v. Shuter, 1 
C.P.D. 47; see ante S 199. 

2 Scc § 199. 

3 Van Casteel v. Booker, (1848) 
2 Ex. 691. 

4 Even if the ship's destination 
is uncertain or is afterwards: 
changed: Bohflingk v. Inglis, 3 
Kast. 381, Berndtson v. Strang, 
(1867) 4 Eq. 481; Fraser v Witt, 
(1868)7 Eq. 64; Ex parle Rosevear, 
(1879) 11 Ch. D. 560 C. A. 

5 Scholsmans v. L. & Y. Ry, 


4 


K 





(1867) 86 L. J. Ch 361, secus if 
the seller retains the only stamp- 
ed copy; Moakes v. Nicholson, 
(1845) 84 L. J. C. P. 278. 

e In re Bruno, Ex f. Francs, 
(1887) 56 L. T. N. S. 577. Such 
agent could stop, the bills being 
in his name, £bid. 

7 Cahn v. Pockett, (1599) 1 Q.B. 
654 C. A. 

8 Ruck v. Hatficld, (1822) 6 B. 
& Ald. 682, see too Scholsmans 
v. L. & Y. Kn, (1867) L. R. 2 Ch. 
882, where it was said that if a 
vendor shipped goods ina ship 
in ignorance of the fact that it 
was the buyer's ship, he would 
not thereby lose his right to stop; 
Bohtlingk v. Inglis, 8 East. 881. 


? Litt v. Cowley, (1816) 7 Taunt. 
169; Loeschman wv. Williams" 
(1815) 4 Camp. 181. 
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without the seller’s assent, obtained a bill of lading, gives 
him no rights.! So too any unauthorised dealing with 
the goods does not defeat the seller's rights,? nor will 
tortious acts of the carrier prolong the transit.) Where 
after notice to stop the carrier's clerk delivered the goods 
to the buyer by mistake, it was held that the buyer's 
assignees could not hold the goods, although the buyer 
had opened the goods and sold part. Gibbs, C. J., said 
as soon as notice was given the property returns to the 
sellers. "This statement is not correct, the property is not 
revested, but the possession is.‘ 

The transit may be from the seller's possession to the 
buyer, or to the buyer's factors or agents,$ or to the 
buyer's sub-buyers, at any rate where, from the circum- 
stances, the seller knew that the goods were being sent to 
their destination for re-sale,’ for to constitute a transit the 
sellers need not in all cases know the consignee'sname 
or the port of destination.? 

The transit must be the original transit, that is "a 
transit which has been caused either by the terms of the 
contract or by the directions of the purchasers to the 
vendor But if the goods are not in the hands of the 
carrier by reason of the terms of the contract or of the 


1 Craven v. Ryder, (1816) 6 
Taunt. 433, 

2 Dixon v. Yates, (1833) 5 B. & 
Ad. 818. 

3 G. I.P. v. Hanmandas, (1889) 
14 B. E7 ; Bird v. Brown, (1850) 4 
Ex. 786; Lilladhar v. Wreford, 
(1802) 17 B. 62, 88. 

* Litt v. Cowley, (1816) 2 Marsh. 
497, 7 Taunt. 169, cited in Lillad- 
har v. Wreford (1892) 17 B.p. 89; 
Benj. 5th Ed. 908, Contract Act 
s. 106, see 5 488. 

5 Ex parte Watson, (1877) 6 
Ch. D. 85. 

5 Lilladhar v. Wreford, (1892) 


; x 


(50 gle 


17 B. 62; Kemp v. Falk (1882) 7 
A. C. 578. 

7 Ex parte Golding, (1880) 18 
Ch. D. 628 C. A. ; Kemp v. Ismay, 
(1909) 100 L. T. 996, 14 Com. 
Cas. 202; Bapurji v. The Clan 
Line, (1909) 11 Bom, L. R. 1260; 
(1910) 34 B. 640 C.A.; Liladhar 
v. Wreford, (1892) 17 B. 63. 

8 See § 397. 

° Per Lord Esher, Bethell v. 
Clark, (1888) 20 Q. B D. 615, 617 
C. A. 57 L. J. Q. B. 302; see 
Dixon v. Baldwen, (1804) 6 East. 
176 ; Kendall v. Marshall, (1888) 
62 L. J. Q. B. 818 C. A 
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directions of the purcha-er to the vendor, but are in transit 
afterwards in consequence of fresh directions given by 
the purchaser to the forwarding agents for a new transit 
then such transit is no part of the original transit and the 
right to stop is gone."! This passage was cited as appli- 
cable to India in Bapurji v. The Clan Line? and considered 
by Lord Alverstone to be the nearest approach to the 
enunciation of a principle.? 

There seems to be a distinction between the two cases. 
For if there is an actual bargain between the parties as to 
the destination of the goods, the transit it seems will 
continue until the goods reach that destination. This 
appears to have been the decision in Ex parte Watson,* 
where it was said that if the buyer tried to alter the 
destination, the seller could obtain an injunction. Lord 
Lindley * explained Ex parte Watson as depending on the 
express agreement of the parties, Bowen, L. J.°, seems to 
have held the same view when he said that “it was no 
part of the bargain between the seller and the buyer that 
the transit should last up to a certain time.” 

In such a case the agreement may amount to an express 
trust which the Court would enforce against the buyer and 
any person taking the goods with notice thereof.’ 

Ex parte Watson was followed in an Indian case? There 
Dewhurst of Manchester sold goods to B. R. of London. 


1 Per Lord Esher, Bethell v, that there no new directions 


Clark, (1888) 20 Q.B.D. 615, 617 
C. A. 57 L. J. Q. B. 302; see 
Dixon v. Baldwen, (1804) 5 East. 
176; Kendall v. Marshall, (1883) 
52 L. J. Q. B. 813 C. A. 

3 (1909) 11 Bom. L. R. 1260 
(1910) 84 B. 640 C. A. 

5 Kemp v. Ismay, (1909) 14 
Com. Cas. 202. 

* (1877) 5 Ch, D. 85 C. A. 

5 Ex parte Miles, (1888) 15 Q.B. 


D. 39, the rest of the Co utt sai d 


(50 gle 


were required from the buyer 
after despatch. 

6 Kendal v. Marshall, (1888) 52 
L. J. Q. B. 818, 11 Q. B. D. 351, 
369, approving Ex farte Watson : 
as to the right to intercept such 
goods, sec 8 412. 

T See § 374, Peacock v. Baijnath, 
(1891) 18 C. 578, 18 1. A. 78. 

8 Lilladhar v. Wreford, (1892) 
17 B. 62. 
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the invoice stated the goods were to be shipped to B. R.’s 
agents in Bombay, the proceeds to be held as security for 
drafts drawn by Dewhurst. B. R. instructed Dewhurst to 
mark the goods with a sub-buyer's mark and deliver them 
F.O.B. at Liverpool, where B. R. themselves arranged for 
shipment. Dewhurst was told the names of the ships 
and seut the goods to them. B. R. never had actual 
possession. The Court held that though B. R. could have 
altered the destination of the goods, to have done so 
would have been a breach of faith if not a violation of 
the express terms of the contract.! The fact that the goods 
were always in the hands of intermediaries forthe voyage 
differentiated the case from Ex parte Miles and brought 
it within Ex parte Watson. For where the bargain is to 
deliver at a named place it is immaterial that the buyers 
employed agents to ship,? or shipped themselves. 

The directions given by the buyer to the seller may be 
given after the contract is made and may be transmitted 
through the buyer's agent? and may be contained in any 
document or be verbal.5 They must be sufficient to keep 
the goods moving, and be suthcient to enable the goods 
io be shipped or otherwise forwarded without further 
directions from the purchaser9 For where the sellers 
knew the goods were to be sent to a certain place, and 
so informed the forwarding agent, yet as the forwarding 
agent could not forward the goods simply on that infor- 
mation, but held them subject to such orders as the 
buyers might give, it was held that the transit was ended.’ 


1 There was obviously a trust, 
see § 374. 

2 Rodger v. Comptoir d'Es- 
compte, (1869) L. R. 2 P. C. 898, 

3 Jackson v. Nichol, (1889) 6 
Bing. N. C. 508 (six months 
after sale). 

* Bethell v. Clark, (1887) 20 Q. 
B. D. 615 C. A. 


28 
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5 Lyons v. Hoffnung, (1890) 15 
A. C. 891 P. C. 59 L. J. P. C. 79. 

€ Kemp v. Ismay, (1909) 14 
Com. Cas. 202 ; Bithell v. Clark 
supra. 

T Valpy v. Gibson, (1847) 4 C. 
B. 887 ; see E.r parte Miles, (1886) 
15 Q. B. D. 89, a very similar 
case ; Dixon v. Baldwin, (1804) 6 
East. 176. 
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The fact that the buyers also gave the same and further 
directions to the forwarding agents was considered too 
immaterial for notice.! 

It is immaterial that the bill of lading, the ship being a 
carrier's ship, is endorsed to the buyer? or is taken in his 
name? and delivered to him,’ or obtained direct by him? or 
is in his agent’s name, or in a sub-buyer's name,‘ at any 
rate if so drawn without the seller's privity, or if it is not 
transferred to the sub-buyer* and it makes no difference 
who is entered as the shipper therein,? or if the buyer 
obtains a fresh bill of lading.? 


It is enough if the seller's instructions suffice to send the 
goods on a roving voyage, or, the contract being F.O.B., 
to despatch the goods on a boat although the sellers did 
not know its destination. In such cases the right lasts 
until the ship arrives at the final destination subject to the 
buyer's right to intercept.’ 

For it seems that the sellers need not know the con- 
signee's name,’ or in some cases the place where the 
goods are to be sent? Brett, M. R., however said that 
it was necessary to know both? But according to 
Benjamin this observation must be confined to the 
particular facts of the case.!^ The distinction! between 


1 Kemp v. Ismay, (1909) 14 placed on board: Wanche v. 


Com. Cas. 202. 

2 Brindley v. Cilgwyn, (1835) 
55 L. J. Q. B. 67. 

3 Lyons v. Hoffnung, (1890) 16 
A. C. 39] P.C.; see Bethell v. 
Clark, (1887) 20 Q. B. D. 615; 
(mates' receipts seut by carrier to 
buyer), Bapurj: v. The Clan Line, 
(1910) 34 B. 640. 

t Ex parte Golding, (1889) 18 
Ch. D. 628. 

5 Fraser v. Witt, (1868) L. R. 7 
Eq. 61. 

5 Ex parle Rosevear, (1879) 11 
Ch. D. 569. But it was said that 
in a C. I. F. contract the transit 
ended when the goods were 


4 


K 





Wingren, 17 T.L.R. 299. 


7 Bapurji v. The Clan Line, 
(1909) 11 Bom. L. R. 1250, (1910) 
84 B. 610 C. A. citing Bethell v. 
Clark, (1837) 20 Q.B.D. 615. 


8 Ex parte Roscvear, supra. 


° Ex parte Miles, (1885) 16 
Q B.D. 3y. 

10 6th Ed. 892, sec 1 Law. Q. R. 
397. 

11 Campbell 2nd Ed. 482 says 
the distinction between Ex parte 
Miles and Bethell v. Clark, was 
in the character of the agents—in 
the former merely general for- 
warding agents; in the latter, 
carriers to Melbourne. 
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Ex parte Miles and Ex parte Rosevear seems to be that in 
the former the sellers had to deliver to forwarding agents 
(to forward as directed by the buyer), whereas in the 
latter delivery was direct to the carrier, who had no 
authority to receive save for carriage. The order in 
Bethell v. Clark! was to consign to "Darling Downs 
to Melbourne " and was held sufficient although the seller 
did not know the consignee’s name, for the captain had no 
authority to receive save for carriage, and though the 
goods were delivered to a railway who employed a 
lighter-man to ship them, still every one through whose 
hands they passed were agents for transmission. In a 
recent case? the order was given by an agent for buyers 
in Australia, to sellers in Manchester (as far as they were 
concerned he was the principal, the real principalsbeing 
undisclosed), to mark the goods N. X. Z. Adelaide and 
forward them to Liverpool to the order of forwarding 
agents there, for shipment per the Suevic. The sellers 
were held entitled to stop the goods; so it seems that it is 
sufficient although the sellers do not know the consignee's 
name, and although they send the goods to forwarding 
agents, if their instructions are to ship per a particular 
ship. 

It makes no difference if the carrier has been named 
or appointed by the buyer? or that he is the purchaser's 
agent to accept delivery so as to pass the property.* 

In India it has been held that where the sellers, on in- 
structions from the buyers, sent goods to Newport marked 
for Bombay, to agents for shipment by a certain vessel on 
account of the buyers, the transit lasted to Bombay for 


1 Bapurji v. The Clan Line, 86 L.J. Ch. 879; Ex parte Roscvear, 
(1909) 11 Bom. L.R., 1250, (1910) (1879) 11 Ch. D. 560; Kendall v. 
84 B. 640 C. A., citing Bethell v, Marshall, (1888) 11 Q. B. D. 


Clark, (1887) 20 Q.B.D. 615. p. 364. 
3 Kemp v. Ismay, (1909) 100 L. * Bethell v. Clark, (1888) 20 
T. R. 990. Q. B. D. 616, 617. 


3 Berndlson v. Strang, (1867) 
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the goods awaited no fresh orders from the buyers to 
put them in motion again. On appeal it was held that 
even if the shipping agents acted solely on behalf of the 
buyers, that would not be conclusive as to the end of the 
transit! semble if the seller's instruction to them were 
sufficient for the voyage. The fact that the buyer could 
have altered the destination at an intermediate stage of 
the transit owing to his possession of the bill of lading, 
but did not do so, is immaterial.? 

The most convenient way to decide if a transit con- 
tinues is to consider how it can be ended. The transit 
is only ended where either there has been a taking 
possession of the goods by the purchaser as their owner ? 
or a sending of the goods on a new and different voyage.* 
Possession sufficient to divest the right must be actual 
possession of the buyer, which he may acquire before 
the goods have reached their appointed destination, or 
the possession of an authorised agent who takes possession 
to hold the goods awaiting the buyer's further directions? 
or the possession of a carrier or other bailee who attorns 
to the buyer,® either when the goods have arrived at their 
destination or before 

Once the seller's instructions send the goods on their 
original transit, that transit includes the possession of any 
forwarding agent until the goods " have got into the 
hands of some one who holds them for the purchaser 
and for some other purpose than that of merely carrying 
them to the destination fixed by the contract or by the 
directions given by the purchaser to the vendor, " and 


1 Bapurji v. The Clan Line, * Pcr Cotton, L. J. Ex parte 
(1909) 11 Bom L. R. 1250, (1910) Golding, (1880) 13 Ch. D. 628 
84 B 640 C. A., citing Bethell v. C. A., for fresh transit see § 394. 


Clark, (1887) 19 Q. B. D. 560; — 5 See & 405. 
cf. Lilladhar v. Wreford, (1892) 6 See § 411. 
17 B. 62. 7 See § 408. 

2 Lilladhar v. Wreford, supra. 8 See § 407. 

5 James v. Grifin, 2 M. & W. ? Per Cave, J.. Bethell v. Clark, 
623, 1 M. & W. 20. (1887) 19 Q. B. D. p. 561. 
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this is so no matter through how many hands the goods 
may pass. Thus it may include the possession of a rail- 
way, lightermen employed by the railway to ship, and the 
possession of the shipowners? and of shipping agents,’ 
even if they act solely on behalf of the buyers,* provided 
their instructions received from the seller are sufficient for 
sending the goods on their journey,? although they are 
usually, but not on that occasion, employed to keep goods 
until further orders from the buyers.’ 

The goods are also in transit when they are in any 
place of deposit connected with the transmission and 
delivery of them, having been there deposited by the 
person who is carrying them for the purpose of transmis- 
sion and delivery, and remain in transit until they arrive at 
the actual possession of the consignee or at the possession 
of his agent who is to hold them at his disposal and to 
deal with them accordingly;? or, as it was put in another 
case, into the hands of his agent to take possession and 
keep the goods for him.? 

For if the purchaser gives orders that the goods shall be 
sent to a particular place there to be kept till he gives 
fresh orders as to their destination to a new carrier, the 
origipal transit is at an end when thev have reached that 
place, and any further transit is a fresh and independent 
transit.? 


1 Jackson v. Nichol, (1839) 5 
Bing. N. C. 508. 

2 Per Cave J., Belhell v. Clark, 
(1887) 19 Q.B.D. p. 561. 

3 Smith v. Goss, (1808) 1 Camp. 
282 ; Coates v. Railton, (1827) 6 B. 
& C. 422. 

* Bapurji v. The Clan Line, 
(1910) 34 B. 640. 

5 Kemp v. Ismay, (1909) LA Com, 
Cas. 202. 


ê Jackson v. Nichol, (1889) 5 
Bing. N. C. 508. 

7 S. 100, Kendall v. Marshall, 
(1888) 11 Q. B. D. 350. 

8 James v. Griffin, (1837) 2 M. 
& W. p. 632. 

9 Bethell v. Clark, (1888) 20 Q. 
B.D. 615 ; Leeds v. Wright, (1808) 
3 B. & P. 820 (agent to export), 
Scoll v. Pettil, (1808) 3 B. & P. 
469; Jobson v. Eppenheim, (1906) 
21 T.L.R. 408. 
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The test is whether the goods have so far gotten to the 
end of their journey that they await fresh orders from the 
purchasers to put them in motion again and that without 
such orders they would remain stationary. And it is 
immaterial if a further destination is known to the sellers, 
if the instructions received by them from the buyers and 
transmitted to the carrier or other bailee are insufficient to 
keep the goods moving,” although the seller is informed 
that they are destined for another place and are to be 
forwarded by the agents and although the latter may 
employ the seller's servants to forward them.? 

Blackburn* points out that if goods are delivered ata 
wharf or inn without any statement as to whether they are 
to be received as a step in their progress towards the 
buyer by force of the original delivery to the carrier, or in 
order to be held till the buyer gives fresh orders, and the 
wharhnger or innkeeper accepts the goods with the inten- 
tion of acting in the capacity in which he shall discover they 
were meant to be delivered to him, the capacity in which 
he holds the goods would apparently depend entirely on 
what was the destination intended by the buyer. But this 
statement seems in the light of later cases to be inaccurate, 
for it is now clear that the transit lasts until delivery or 
attornment.° 

The transit includes not only the carriage of the goods 
to the place where delivery is to be made, but also the 
delivery of the goods there according to the terms of the 


contract of conveyance.® 


1 Ex parte Miles, (1835) 15 
Q.B.D. 39; Bafurji v. Clan Line, 
(1909) 11 Bom. L.R. 1250 in Ap- 
peal 34 B. 640, citing Bethell v. 
Clark, supra. 

2 Valpy v. Gibson, (1847) 4 C. 
B. 837, distinguished in Kemp v. 
Ismay, (1909) 14 Com. Cas. 202; 


Kendall v. Marshall, (1883) 52 L. 


. Q. B. 318; Dixon v. Baldwin, 
(1804) 5 East. 175; Ex $arle Milcs, 
(1885) 16 Q.B.D. 39. 
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Accordingly the transit may not 


3 Ex parte Hughes, (1892) 67 
L.T. 598, doubted in Kemp v. 
Ismay, 14 Com, Cas, 202. 


* 3rd Ed. 401. 


5 The position depends on the 
buyer’s intention, James v. Griffin, 
2 M. & W. p. 036. 


$ Kemp v. Falk, (1882) 7 Ap. 
Ca. p. 688; Whitehead v. Ander- 
son, 9 M. & W. 518; see infra 
8 408. 
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be ended although the goods have arrived at their des- 
tination or at a warehouse! to which they have been des- 
patched,? or are landed and are in the custody of custom 
house officers who have a right to retain them for unpaid 
duties, even if the buyers have petitioned for the goods.? 
The same test must be applied in what capacity did the 
various agents hold the goods.* 


Actual delivery may be to the vendee, his agent’ or 
sub-buyer ô or assignee in bankruptcy,’ and may take place 
at his own warehouse, or a place he uses as his own? or at 
a place where he means the goods to remain until a fresh 
destination is communicated to them by new orders from 
himself.? Thus it was held that the right to stop was 
gone because the goods had reached the warehouse 


which the buyer was using as his own.!? 


1 In re Worsdell, (1877) 25 W. 
R. 466, where goods were sent to 
the purchaser to Falmouth, and 
landed and warehoused by the 
shipping company’s agents who, 
as was their custom, asked the 
buyer for instructions ; before 
these arrived, it was held the 
goods could be stopped. 


2 Benj. 5th Ed. 887, S. of G. 


Act. s. 45, 3; Ex parte Barrow, 
(1877) 46 L.J. Bh. 71. 


3 Northey v. Field, (1798) 2 
Esp. 613; Nix v. Olive, cited in 
Abbott on ‘Shipping,’ 14th Ed. 839 
and Blackburn 8rd. Ed. 404. The 
rule is the same in America, 
Mottram v. Heyer, (1846) 5 Denio 
629; Holbrook v, Vose, (1860) 6 
Bosw. (N.Y.) 77. 

* Blackburn 248, 2nd Ed. 368. 


5 Ex parte Gibbes, (1875) 45 L.J. 
Bk. 10, 1 Ch. D. 101. 

5 Dixon v. Yates, 5 B. & Ad. 
940. 
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Of course if he 


7 Scott v. Pettit, (1803) 8B. & P 
469. 


? Scott v. Pettit, (1803) 8 B. & P. 
409; Rowe v. Pickford, (1817) 8 
Taunt. 83. 


9 James v. Griffin, (1837) 2 
M. & W. 623 ; Dixon v. Baldwin, 
(1804) 5 East. 175. 


10 Rowe v. Pickford, (1817) 8 
Taunt. 83; Richardson v. Goss, 3 
B. & P. 127; Leeds v. Wright, 
(1803) 3 B. & P. 320; Scott v. 
Pettit, ib. 469; Dixon v. Baldwin, 
(1804) 5 East. 175; Hurry v. 
Mangles, (1803) 1 Camp. 452 
(where the vendor warehoused 
for rent) ; Merchant Shipping Co. 
v. Phanix, (1876) 5 Ch. D. 206. 
The transit was held to still 
subsist in Hodgson v. Loy, (1797) 
7 T.R. 440, 4 R.R. 488; Nichols v. 
Le Feuvre, 2 B.N.C. 83; Edwards 
v. Brewer, (1837) 2 M. & W. 875; 
James v. Griffin, (1836) 2 M. & 
W. 623, 1 M. « W. £0. 
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has treated the goods so deposited as his own the case is 
clear.! But the question turns on the buyer's intention, 
for he may take possession for the benefit of the seller 
and not as owner.? 

To end the transit goods must not only have reached 
their destination but must have actually got home into the 
hands of the buyer ? or of one who receives them in the 
character of his agent or servant. This was said to be 
the cardinal principle,’ and seems to have been overlooked 
in an Indian case * where it was held that goods in the 
hands of the trustees of the Bombay dock were " at home " 
in port and the transit ended, whereas to end thc transit 
the goods must be delivered to the buyer or be held by an 
agent who is his servant to hold them, which the Port 
Trustees were not. 

Romilly, M. R.,5 said that to end a transit “the buyer 
must be the owner for the time being of the receptacle in 
which the goods are placed." It has been held that 
carriers landing goods under the terms of a bill of lading 
hold them when so landed as carriers.? 

The cases cited previously as to what constitutes 
actual receipt and delivery in performance proceed, except 
as regards mere delivery to an agent to forward, on 
the same principle as cases in which, the goods having 
arrived at their destination, the question is whether 
there has been such delivery as to defeat the right to 
stop. 


1 Foster v. Frampton, (1826) 6 
B. & C. 107. 

2 James v. Griffin, 2 M & W. 
623, 1 M & W. 20. 

3 Ex farte Rosevear, (1879) 11 
Ch. D. p. 568. 

* Lilladhar v. Wreford, (1892) 
17 B. p.92, which conflicts with the 
cases as to goods in the Customs 
House; see Lyons v. Hoffnung, 
(1890) 16 A.C. 391: ''the goods 


e 


L AO gle 


must come to the corporal touch 
of the buyer.” 

5 Fraser v. Witt, (1868) 7 Ex. 
64. 

e Cossim Hossein, v. Lee Phee 
Chuan, (1877) 5 C.L.R. 157 C.A. 
b C. 477; Hongkong Bank v. 
Baker, 7 B. H.C. R. 186, contra 
Chin Hong v. Song Mok, (1875) 4 
C. 730, 8 C.L.R. 585. See § 407 
at p. 362, 363. 
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It has been held that the delivery of the bill of lading 
by the consignee to the captain with instructions to 
deliver according to cash receipts to be produced by sub- 
buyers did not, the freight being unpaid, constitute such a 
delivery as to end the transit although the goods had 
reached the port of destination.! 

The buyer, unless he has obtained actual delivery, must 
obtain constructive delivery, that is by the attornment of 
the bailee, unless there is delivery to his agent to hold 
which is equivalent to actual delivery. 

The transit ends when the carrier or other bailee 
attorns to the buyer, that is, they mutually agree to 
the change of character, for no case of constructive 
possession through a carrier or other forwarding agent 
arises, unless the carrier enters expressly? or impliedly 
into some new agreement distinct from the original 
contract of carriage. This may occur before the goods 
reach their appointed destination. There is no doubt 
but that the carrier may and often does become a ware- 
houseman for the consignee, but that must be by virtue 
of some contract or course of dealing between them 
that, when the goods arrive at their destination, the 
character of carrier shall cease and that of warehouseman 
supervene.* 

It is established that as a general rule the carrier or 
other bailee must assent to the change in his position.? 
For the buyer cannot force the carrier to become his 
bailee to keep the goods, without the carrier's assent,? at 
any rate so long as the carrier has any justification for 
refusing to deliver the goods, as where the demand was 


! Kemp v. Falk, (1882) 7 Ap. 5 S. of G. Act. s. 45 (3) ; White. 


Cas. 578. head v. Anderson, (1542) 9 M. & 
2 Ex parte Cooper, (1878) 11 W. 618; Jackson v. Nichol, (1839) 
Ch. D. 08. 5 Bing. N. C. 508; Coventry v. 
3 See infra § 411. Gladstone, (1868) 37 L. J. Ch. 492; 
t Bolton v. L. §& Y. Ry., (1866) Kemp v. Falk, (1882) 7 App. Cas. 
35 L. J. C. P. 237. p. 584, 586. 
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made before the end of the voyage ! or atan unreasonable 
spot,? or the delivery order presented was not correctly 
drawn up,’ but if there is no ground for refusing delivery, 
such refusal would be ineffectual to prolong the transit,‘ 
even if the carrier delivered the goods to the seller’s 
agent? or retook them from the consignee.® 

The eftect of the buyer obtaining possession tortiously 
is discussed infra.’ 

The buyer must also assent to the attornment,® for the 
carrier cannot without such assent change his character 
so as to defeat the seller’s right ; and this is so although 
the goods have been delivered to the buyer’s servants or 
at his premises without his assent,® for if the buyer refuses 
to take delivery the right to stop subsists.? 

On receipt of notice that the carrier holds the goods for 
the buyer, the buyer's assent thereto is necessary? and 
may be shown by an attempt to resell,!° but although the 
buyer if the carriers give him notice to take delivery and 
that if he does not, they will hold the goods as warehouse- 
man and charge for them, may become liable for such 
charges as being put on his election,!! still until he assents 
to such a change of character the sellers can stop the 


goods.? 


1 Jackson v. Nichol, supra. 

3 Holst v. Pownall, 1 Esp. p. 
242; cf. Coventry v. Gladstone, 
supra. 

3 Lackington v. Atherton, (1844) 
18 L. J. C. P. 140. 

4 Jackson v. Nichol, supra; S. 
of G. Act s. 45, (6). 

5 Lilladhar v. Wreford, (1892) 
17 B. p. 88; Bird v. Brown, (1850) 
19 L. J. Ex. 154. 

9G. I. P. v. 
(1889) 14 B. 57. 

7 See § 412. 

8 Contract Act s. 100 illus. (7) ; 
Alkin v. Barwick, (1719) 1 Str. 
166 ; Salle v. Field, 5 T. R. 211; 
Bartram v. Farebrother, A Bing. 
579; James v. Griffin , (1887) 2 
M. & W. 628; Bolton v. L. & Y. Ry., 


Hanmandas, 


4 


K 





(1860) 35 L. J. C. P. 137; Ex 
parte Barrow, (1877) 6 Ch. D. 783 ; 
see Heinekey v. Earl, (1858) 28 
L. J. Q. B.79 (where the buyer 
wished to refuse delivery but was 
advised that he could not). 

? In re Worsdell, (1877) 25 
W. R. 466, set out § 402 n. 

10 Taylor v.G.E. R., (1901) 1 
K.B. 774, 6 Com. Cas. 121; see Ex 
parte Catling, (1873) 29 L.T.N.S. 
431; see Ex parte Gouda, (1872) 
20 W.R. 981 (where the buyer on 
notice of arrival from the carrier 
signed for it in the carrier’s book: 
held transit ended). 

11 Trent Mining Co, v. Mid- 
land Ry., (1881) noted in Butter- 
worth’s Railway Rates, 2nd Ed. 
Ap. C. 71. 
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For the carrier may without any intervening act of the 
consignee become, so far as relates to his own liability, a 
warehouseman of the goods by tendering them to the 
consignee at his own address, or by giving notice of 
arrival, if the consignee fails to take delivery within a 
reasonable time thereafter,? and where the carrier did not 
know the consignee’s address it was held that a railway 
company were warehouseman of goods arriving on the 
20th which were burnt on the morning of the 27th.’ But 
in such cases a transit has not ended, for the carrier is still 
a forwarding agent as far as the transit is concerned until 
the consignee assents to the carrier being his bailee and 
it is immaterial that the buyer did not give notice to the 
carrier that he did not intend to take the goods’ and it is 
clear that if the buyer rejects the goods and the carrier or 
other bailee continues in possession, the transit is not 
deemed to be at an end,? even if the seller has refused to 
take them back.5 

It was held that it was very doubtful whether an act of 
marking or taking samples or the like, without any 
removal from the possession of the carrier, though done 
with the intention to take possession, would amount to 
a constructive possession, unless accompanied by such 
circumstances as to denote that the carrier was intended 
to keep and assented to keep the goods in the capacity of 
an agent for custody.’ For there must be to constitute 
constructive possession through a carrier or other bailee a 


1 Shepherd v. B. fF E Ry, * James v. Grifin, (1887) 2 


(1868) 87 L.J. Ex. 118 ; Heugh v. 
L. E N.-W. R9., (1870) 89 L. J. 
Ex. 48. 

? Bourne v. Gatcliff, (1844), 11 
Cl. & Fin. 45 H. L., 8Scott. N. R. 
604; Mitchell v. Lanc. & Y. Ry. 
(1875) L. R. 10 Q. B. 256, 44 L. 
J. M. C. 107. 

5 Chapman v. G. W. Ry., (1880) 
5 Q. B. D., 278. 
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M. & W. 623, 685. 

5 Contract Act s, 100 illus. (7) ; 
see § 413 as to buyer's position if 
unwilling to accept. 

$ Bolton v. L. AV Ry., (1866) 
36 L.J. Ch. 361. l 

1 Whitehead v. Anderson, 9 M. 
& W. 518, cf. Stoveld v. Hughes, 
(1811) 14 East. 308; Bholanath 
v. Baij Nath, (1867) 2 Agra. 11. 
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DURATION OF TRANSIT. [Sec. 100. 


contract express or implied to become an agent of the 
consignee for a new purpose. So where the carrier 
having reached the consignee's premises began to unload 
on to the consignee's wharf, but hearing the consignee had 
absconded and was bankrupt, took the goods back into 
his barge, it was held that the transit was not ended, the 
buyer not being entitled to possession without payment 
or tender of the freight and there being no intention on 
the part of the carrier to deliver without payment.? 

Even where pledgees of a bill of lading on the ship's 
arrival obtained from the ship's brokers an overside order 
for delivery of the cargo, and sent it by their lighterman 
to the ship and on presentation the ship's officer said that 
as soon as the cargo could be got at it should be delivered 
to him, it was held? that the transit subsisted, the reason 
given being that there was nothing amounting to attorn- 
ment. 

A mere demand for delivery is not enough* before the 
end of the voyage. So where goods were deliverable in 
the Thames, and the captain informed the buyer's clerk 
that if the goods were not taken he would land them at 
a wharf, and the clerk replied that he had better do so on 
the buyer's account: but the captain landed the goods and 
had them entered in the wharfinger's books without any 
mention of any particular consignee, and subject to freight 
and charges, that is that the wharfinger should receive 


1 Whitehead v. Anderson, 9 M. 
& W. 518 ; cf. Sfoveld v. Hughes, 
(1811) 14 East. 808 ; Bholanath v. 
Baij Nath (1867), 2 Agra 11. 

3 Crawshay v. Eades, (1828) 1 
B. & C. 181; cf. Ex parte Cooper, 
(1879) 11 Ch. D. 68 C.A. ; Ex parte 
Barrow (1877) 46 L. J. Bk. 71, 6 
Ch. D. 788 (buyer absconded). 

3 Coventry v. Gladstone, (1868) 
87 L.J. Ch. 492; Campbell 2nd Ed. 
488, says this case and Jackson v. 


gle 


Nichol, 6 Bing. N.C. 608, turned 
on the fact that the lighterman 
was only another agent to for- 
ward to the original destination. 
This is doubtless so in Jackson’s 
case where the lighter was sent 
by the ship’s wharfingers, but in 
the other case it seems there was 
no attornment, 

* Bholanath v, 
(1867) 2 Agra. 11. 


Baij Nath, 
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payment thereof before delivery, it was held the wharf 
not being the buyer’s or his agent’s, and there being no 
intention to deliver without payment of freight, the transit 
subsisted.! 

The existence of the carrier's lien for unpaid freight 
though not inconsistent with attornment raises a strong 
presumption that the carrier continues to hold as carrier 
and not as warehouseman,? and to overcome this pre- 
sumption there must be evidence of an explicit agree- 
ment3 or course of dealing to make the carrier a bailee. 
It is not sufficient if the captain says he will deliver when 
he is satisfied about his freight.® 

And where a carrier accepts payment of freight from 
the consignee, this would raise a strong presumption 
that he intended to attorn,? but has been held not of 
itself to putan end to the transit.’ It was held when 
a railway company accepted freight from the holder of 
a railway receipt and it was not until the goods had 
been loaded into his carts, that the Company's servants 
detained the goods on notice to stop, that the Company 
having divested themselves of their lien as carriers, there 
being no suggestion that the matter between the Company 


1 Edwards v. Brewer, (1887) 2 
M. & W. 375; cf. James v.Grigin, 
(1887) 2 M. & W. 628 (where the 
buyer directed delivery at a 
wharf but had no intention of 
taking possession) and cases of 
goods landed at the Customs 
House, duty not being paid, see 
§ 402; Northey v. Field, (1798) 
2 Esp. 013. 

2 Allan v. Gripper, (1882) 2 Cr. 
& I. 218, 1 L. J. Ex. 71 ; Crawshay 
v. Eades, (1828) 1 B. & C. 181; Ex 
parte Barrow,(1877) 6 Ch. D. 783; 
Ex parte Cooper, (1879) 11 Ch. D. 
68 ; Kemp v. Falk, (1882) 7 Ap. Ca. 


; x 
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p. 584; see Jackson v. Nichol, 
(1889) 5 Bing. N. C. 608. 

3 Foster v. Frampton, (1826) 6 
B. & C. 107. 

* Dodson v. Wentworth, 4 M. 
& G. 1080. 

5 Whitehead v. 
(1842) 9 M. & W. 618. 

$ G. I. P. v. Hanmandas, (1889) 
14 B. 67; Bird v. Brown, (1850) 
19 L. J. Ex. 154; Lilladhar v. 
Wreford, (1892) 17 B. p. 88. 

7T Crawshay v. Eades, 25 R. R. 
848; G.I. P. v, Hanmandas, 
(1889) 14 B. 67. 
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and the consignee had not been fully settled, the con- 
signor could no longer stop in transit.! 


If part of a cargo is delivered, freight being unpaid as 
to the rest, the presumption is that the remaining goods 
being still subject to the carrier's lien for freight, are in 


his possession as carrier and the transit is not ended as to 
them.? 


Except in circumstances like those in Crawshay v. 
Eades? where part delivery was retracted, part delivery of 
the goods made to the buyer or his agent in that behalf 
ends the right to stop such part, but the remainder of the 
goods may be stopped in transit,‘ unless such delivery 
has been made under such circumstances as to show 
an agreement to give up possession of the whole of 
the goods.’ 


This point is governed by the same principles as apply 
to section 90 of the Contract Act. ‘The party who asserts 
that part delivery is tantamount to constructive delivery of 
the whole must prove it. The mere fact that a delivery 
order for the whole is given is not conclusive as the buyer 
may intend only to take part. The buyer may however 
at the time express his intention to take the whole? and 
if the assignee of the buyer takes part that is generally 
with the intention to take the whole,® so if an essential 
part of a machine is taken, an agreement to deliver the 
rest is to be inferred.? 


1 G. I. P. v. Hanmandas, (1889) 
14 B. 57. 


& Ad. 568 ; G.1.P. v. Hanmandas, 
(189)14 B. 57; Wentworth v. 


2 Ex parte Falk, (1880) 14 Ch. 
D. 440 C. Ar on appeal Kemp v. 
Falk, 7 A. C. 573, 584. 

3 (1828) 1 B. & C. 181. 

4 Peacock v. Baijnath, (1890) 
18 C. 677. 

5 S. of G. Act 45 (7), cf. Contract 
Act a 90 ; Dixon v. Yates, 5 B. & 
Ad. 313; Bunney v. Poyntz, 4 B. 


ol 


CH ` 


Outhwaite, 10 M. & W. 436; Kemp 
v. Falk, 7 Ap. Ca. 578; Ex parte 
Chambers, 42 L. J. Bk. 37. 

€ Tanner v. Scovell, (1845) LA 
M. & W. 28. 

T Ex parte Cooper, (1879) 11 Ch. 
D. 68. 

8 Jones v. Jones, (1841) 8 M. & 
W. 431. 
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The right does not revive if the goods are returned by 
the buyer to the seller for repacking.! 


The buyer may end the transit at any point previous to 
their arrival at the appointed destination by obtaining 
delivery of the goods.? "This was generally considered to 
be the Common Law, and it was so decided in 1861* ; but 
the case did not relate to a transit. If the carriers assent 
to an alteration of the destination directed by the buyer, 
the transit is ended 5 and it seems that the same result 
follows if the carrier agrees before the goods arrive at 
their destination to hold them as bailee for the buyer, 
unless there was collusion between them in order to defeat 
the seller's rights. But no such agreement has been in- 
ferred from the fact that the carriers issue bills of lading 
in the buyer's name or fresh bills of lading to him,® or that 
the ship's agents gave an overside order for delivery to 
the buyer's pledgee on the ship's arrival at the appointed 
destination." For such circumstances have not been re- 
garded as amounting to an attornment, for the possession 
is still constructive and the carrier himself has not thereby 
become the buyer's bailee. The buyer being entitled to 
possession under the contract is also entitled to any 
documents authorising delivery, but the right to stop 
on insolvency is paramount to any right given by the 
contract so long as the buyer has not perfected his 
right to possession, by actually obtaining delivery or 
constructive possession by virtue of a new contract, 
for the privity of contract with the seller's bailee for 


1 Valpy v. Gibson, (1847) 16 L. 
J. C. P. 241, 4 C.B. 837. 

2 Section 106 shows this. 

3 Mills v. Ball, (1801) 2 B. & P. 
457 ` Whitehead v. Anderson, 
(1842) 9 M. & W. p. 534, see James 
v. Griffin, 2 M. & W. p. 038. 

é The London and N. W. R5. v. 
Barlictt, (1861) 31 L.J. Ex. 92; see 


e 
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Cork Distifleries Co. v. The G.S 
Ry., (1874) L.R. 7 E. & I. Ap. 269; 
see now S. of G. Act. s. 45 (2). 

5 See Morton v. Tibbelt, 15 Q.B. 
428, for that is actual receipt. 

$ Lyons v. Hoffnung, (1890), 15 
A.C. 39] P.C. 

7 Coventry v. Gladstone, (1868) 
87 L.J. Ch. 492. 
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DURATION OF TRANSIT. [Sec. 100. 


carriage is not transferred with the right to possession 
and property.! 

It is not clear whether the buyer and carrier can end 
the transit by agreement while the goods are on the 
voyage, that is actually at sea. It was held that he could 
not? But it is said that under later rulings he can.? 

In Blackburn* on ‘Sale’ the opinion expressed in 
Whitehead v. Anderson,’ that even if the buyer, before fhe 
goods arrive at the appointed destination, obtain possession 
tortiously against the will of the carrier, the right to stop 
is defeated, is doubted, for the law does not favour violence. 
This doubt is confirmed by Bird v. Brown,® a converse case 
of the carrier wrongfully refusing to deliver. 

It has never been decided, but it seems probable’ that 
the buyer cannot, if it is part of the contract that the goods 
shall be sent to a particular place, defeat the right by any 
dealing with or by obtaining delivery of the goods previous 
to their arrival at the expressly appointed destination, at 
any rate when the contract secures the seller an interest 
in the goods after shipment. But it seems that the buyer’s 
banian® taking possession of goods without notice of an 
express trust would not be bound by it. 

In certain cases a buyer being aware of his pending 
insolvency has tried to assist the sellers by prolonging 
the transit. It he rejects the goods this may give rise 
either to a prolonging of the transit, or to a state 
of things having a nearly though not necessarily quite 


1 Blackburn, 3rd Ed. 362. 

2 Holst v. Pownall, 1 Esp. 240. 

3 ‘Carver on Carriers,’ 4th Ed. 
631. 

* Page 269. 

5 (1842) 9 M. & W. 534. 

€ (1850) 4 Ex. 786; see Benj. 5th 
Ed. 908, a contrary view is taken 
in Kerr on the Sale of Goods Act, 
where it is said the Sale of Goods 
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Act confirms the dictum in White- 
head v. Anderson ; see too Carver 
on ‘Carriers,’ 4th Ed. 621. 

7 Cf. Ex $arle Walson, (1877) 
46 L. J. Bk. 97, 6 Ch. D. p. 43; 
Carver on ‘ Carriers,’ 4th Ed. 620 
holds this view. 

8 Sce per High Court in Peacock 
v. Baijnath, 18 C. 577. 
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similar effect as an effectual stoppage. On the arrival 
of goods in such circumstances the insolvent may (1) 
accept them so that they become part of his general 
assets, leaving the seller to come in as a creditor! ; (2) he 
may decline to take possession so as to prolong the transit 
and give the seller a chance of stopping the goods? ; 
(3) he may take possession of them not for his own 
benefit, but to keep them for the seller, aud then the 
transit is not at an end, for it only ends when the buyer 
takes possession as owner.3 But after he has taken pos- 
session as owner, he cannot if insolvent return the goods, 
for that would be a fraudulent preference. But where 
an insolvent buyer returned a bill of lading to the seller 
it was held that even if that were a fraudulent preterence 
it was void for all purposes and the goods being in transit 
the right to stop subsisted.* 

If without any intention of assisting the unpaid seller, 
the buyer rejects goods when offered to him by the carrier 
the transit is not ended,® if the carrier continues in 
possession. It is immaterial that the buyer has not given 
notice to the carrier that he does not intend to take them 
if he does not assent to the carrier becoming his bailee.5 

The mere fact that the buyer is insolvent does not 
prevent him if he can from obtaining possession of the 
goods, and his assignee has the same right," and may also 


1 Heinekey v. Earl, (1858) 28 
L.J. Q.B. 79. 

3 Contract Act s. 100 illus. (2) ; 
See Hutchings v. Nunes, 1 Moo. 
P. C. N. S. 248; Bartram v. 
Farebrother, (1828) 4 Bing. 579; 
29 R.R. 639. 

3 James v. Griffin, 2 M.& W. 
623. See § 407. 

& Stephenson v. Wilkinson, 
(1881) 2 B. & Ad. 320. Before 
insolveney or possession both 
parties may rescind the contract, 
Bartram v Farebrother supra. 

5 Re O'Sullivan Ex parte Ferd 


24 
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61 L.J.Q.B. 228 per Collins J..on 
appeal (67 L. j. 464) it was held 
there was no fraudulent prefer- 
ence. 


ê Contract Act s. 100 illus. (2). 
S. of G. Act 47, 3. James v. Griffin, 
(1836) 1M. & W. 20, 46 R.R. 248; 
Bolton v. L. & Y. Ry., (1866) L. R. 
] C.P. 481. 


7 Ellis v. Hunt, (1789) 3 T. R. 
464 ; Scott v. Pettit, (1803) 8 B. & 
P. 469; Inglis v. Usherwood, (1801) 
] East 515; Bohtlingk v. Inglis, 
(1808) 8 East. 381. 
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it seems defeat the right to stop by obtaining possession 
of the goods before they arrive at their appointed destina- 
tion, and in an early case it was said “and I will not say 
but that his (the buyer's) creditors in the case of an 
execution against him may have the same right." 


The seller's right of stoppage does not, except in the cases 
hereinafter mentioned, cease on the buyer’s reselling the 
goods while in transit, and receiving the price, but con- 
tinues until the goods have been delivered to the second 
buyer, or to some person on his behalf. 

The right of stoppage ceasesif the buyer, having obtained 
a bill of lading or other document showing title to the goods, 
assigns it, while the goods are in transit, to a second buyer, 
who is acting in good faith, and who gives valuable con- 


sideration for them. 
Illustrations. 


(a) A sells and consigns certain goods to B, and sends 
him the bill of lading. A being still unpaid, B 
becomes insolvent, and while the goods are in 
transit, assigns the bill of lading for cash to C, who 
is not aware of his insolvency. A cannot stop 
goods in transit. 

(b) A sells and consigns certain goods to B, A being 
still unpaid. B becomes insolvent, and, while the 
goods are still in transit, assigns the bill of lading 
for cash to C, who knowsthat B isinsolvent. The 
assignment not being in good faith, A may still 
stop goods in transit. 


The right to stop cannot be defeated by any dealing 
with, the goods themselves? short of giving possession 


1 Oppenheim v. Russell, (1802) ments of title are issued, though 
8 B. & P. 42, sed quaere for actual it might be effected on subsequent 
attachment was held insufficient, assignment after obtaining pos- 
Bholanath v. Baijnath, (1867) 2 session of the documents, Moakes 
Agra H.C. 11, but see § 377. v. Nicholson, (1865) 84 L. J. C. P. 
2 Es, a sale before docu- 278. 
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thereof actual or constructive! to the buyer or some one 
on his behalf who holds them otherwise than as agent for 
the purpose of transit, except in the case of estoppel by 
assent to a sub-sale? unless there is a transfer of a docu- 


ment of title under section 102 or a pledge under section 
103.3 


It is not the mere assignment of a document of title* but 
an assignment in pursuance of asale or pledge that defeats 
theright. This isthe English rule,> and the Privy Council 
held that where a consignee endorsed over bills of lading 
to his banian who gave no value for them and had no lien 
thereon, but held them qua agent of the consignee, the 
banian had no right to object to the action of the con- 
signor who stopped the goods in transit. The section 
shows that valuable consideration must be given ‘for 
them," that is, the goods. 


It has however been suggested that an assignment of 
the goods without a transfer of documents of title is 
sufficient to defeat the seller's right. ^ In the cases cited 
there had been a transfer of a bill of lading, but not being 
stamped it was inadmissible in evidence and Blackburn 
suggests that the law was strained to avoid the harsh 
consequences of the most clumsy and unjust provisions of 
the English stamp law. A similar view was taken in Ev 
parte Golding,® i.c., the right to stop can only be exercised 
provided it does not interfere with the rights of third 


1 See under “ Delivery." 7 Carver on “Carriers,” 4th Ed. 

2 Sec § 381. 628, citing Davis v. Reynolds, 4 

3 Sewell v. Burdick, (1884) 10 Camp. 267; Dick v. Lumsden, 
A. C. p. 100, 101. Peake N. P. C. 189. 

* Sec Blackburn, 8rd Ed. 423. 8 3rd Ed. 358, explaining Davis 


5 Patten v. Thompson, (1816) 6. V- Reynolds. 
M. & S. 850; cf. Lilladhar v. ? 1880, 18 Ch. D. 628 C. A. 


Wreford, 17 B. 78. approved in Ex parte Falk, (1880) 

ê Peacock v. Baijnath, 18 C. 14 Ch. D. 416 C. A., reversed sub 

p. 584. nomine Kemp v. Falk, (1882) 7 
A. C. 673. 
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parties. But this conflicts with the view taken in the 
House of Lords where that case was discussed.! And it 
seems that the weight of authority is against there being 
such a rule and that the true explanation of Er parte 
Golding is that it affirms a sub-buyer’s right to obtain the 
goods by paying off the original seller. 

In India section 101 is express on the point, and 
by analogy section 98 is against any such rule. 

The question of the meaning of the words ‘‘ documents of 
title” 3 was discussed in a Bombay case. The original Court 
held that in the absence of any definition of a document 
of title in the Contract Act itself, section 4 of Act XX of 
1844 by which the English Factors Act 5 & 6 Vic. c. 37 was 
extended to India, might be properly accepted as a guide 
to the meaning of the expressions “ documents showing 
title to goods ” (i.e. section 108) or “instruments of title 
to goods." The Appeal Court, however, held that how- 
ever much that definition might assist in construing the 
expression “ documents showing title " in section 108 of 
the Contract Act which was virtually substituted for the 
Factors Acts and in fari materia, it cannot properly be 
used in construing the expression ‘ instrument of title ” 
in section 103, which relates to an entirely different subject 
matter from the Factors Acts, and that it is therefore 
more reasonable to presume that in a matter of such 
general commercial importance, the framers of the Con- 
tract Act intended to leave the terms H document of title 3 
in section 103 to be construed with reference to the 


1 Kemp v. Falk, (1882) 7 A. C. 
pp. 577, 582. 


2 1880, 18 Ch. D. 628 C. A. 
approved in Ex parte Falk, (1880) 
14 Ch. D. 446 C. A., reversed sub 
nomine Kemp v. Falk, (1882) 7 
A. C. 573; Bellamy v. Davey, 
(1891) 3 Ch. 840. 


3 See S 423. 
* Sed quaere ` there is no such 
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distinction in England; see Benj. 
Sth, p. 919, but though the 
buyer can give his sub-buyer a 
good title, under s. 108, it is not 
Clear that he can thereby defeat a 
right to stop the goods. But 
Sargent, C.J., considered a pur- 
chaser was not within s. 108: 
Harvey v. LeGeyt 8 B. 501; see 
§ 477. 
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decisions in force in the English Courts! when the Con- Documents 
tract Act was passed ; the principal decision being that of epee: 
the Exchequer Court in 1846 in Farina v. Home? where it 
was held that a delivery warrant signed by a wharfinger, oes 
whereby the goods were made deliverable to the plaintiff 
or his assignee by endorsement, was no more than a token 
of authority to receive possession and that there had 
been no constructive delivery to the assignee until the 
wharfinger had attorned to the assignee and agreed with 
him to hold the goods for him. Accordingly railway Railway 
receipts,? although amounting to delivery orders, were held EES 
not to be instruments of title within section 103.4 

This ruling? by Sargent, C.J., is cited without comment 
by the Indian text-writers, but semble it is entirely wrong. 
On the face of it to construe words which are found in 
two sections in the same chapter as meaning one thing in 
one place and another in the other requires some justi- 
fication. This view seems to assume that a purchaser in 
possession of documents of title is not within section 108, 
exception 1, which was expressly decided by the same 
learned Judge.® Sargent, C.J., was a commercial lawyer 
of the highest attainments, and his views are always of 
great weight. And if a purchaser is not within the meaning 
of section 108,’ his reasoning is difficuit to meet. But the 
difficulty is that there seems to be no meaning left for 
the words '* other documents of title" in the section. The 
omission of the list of document mentioned in section 
108 would have been significant and the words ‘ other 
documents showing title to goods” might have been 
intended to be confined to such as relate to goods in 


1 Semble as being the Com- 
mon Law in force in India. 

2 16 M. & W.119, 73 R. R. 433. 

3 These had previously to this 
decision been included as docu- 
ments of title in the Transfer of 
Property Act, 1882. 


* G. I. P. v. Hanmandas, (1889) 
14 Bom. 57, 66-69. | 

5 G. I. P. v. Hanmandas, supra. 

$ LeGeyt v. Harvey, (1884) 8 B. 
601, but see infra under s. LOS. 

T See under § 108, 
tion 1. 


excep- 
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transit, but any of the documents in section 108 might 
relate to goods in transit. r 


But the two sections do not refer to the same point ; 
section 108 makes a sale valid to transfer the ownership 
if it comes within the exceptions, whereas section 102 
and 103 are concerned with the conditions under which 
a seller's right to stop is affected.! A buyer has a right to 
sell the goods, and passes the ownership by the sale, but. 
it does not follow that he thereby defeats the seller's right 
to stop : his rights of sale are not enlarged by section 108 
exception 1. If any meaning can be assigned to “ other 
documents of title " in section 102 and section 103 in 
contradistinction to that expression in section 108, the 
view of Sargent, C. J., seems sound. 

Further the conditions under sections 102 and 103 are 
not the same as in section 108, exception 1. To affect the . 
right to stop there must be an assignment of a document 
of title while the goods are in transit, but a possessor of 
documents of title can transfer the ownership under 
section 108, exception 1, without assigning the documents. 
And whereas under sections 102 and 103 the assignee 
must act in good faith and give value consideration, under 
section 108, exception 1, the ‘ buyer " must besides acting 
in good faith in addition have no reasonable ground for 
presuming that the seller has no right to sell the goods : 
a proviso which is unmeaning as regards a buyer who has 
a right to sell : and there is in exception 1 nothing about 
valuable consideration, which is left to be inferred from 
the words '' buyer acting in good faith." 


Further exception 3 to s. 108 which deals with posses- 
sion of goods under a voidable contract, is not extended to 
possession of documents of title : and it is essential that 


1 See Carver on ‘ Carriers,’ 4th K. C., as to such a distinction was 
Ed. 688, where Cahn v. Pockett, rejected on the wording of the 
(1899) 1 Q. B. is criticised. In English Acts. 
that case the argument of Cohen, 
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the contract under that exception should not be voidable 
for an offence, which does not apply to section 102. 
Similarly as regards section 178 the conditions of a valid 
pledge are not the same as in section 103 ; there is no 
need for an advance to be made specifically upon the 
document, and if the document is obtained by an offence 
or fraud no pledge can be made thereof, which is not so 
enacted under section 103,! though the buyer must have 
possession of the documents to defeat a right to stop. 

This distinction seems to have beeu made by Sargent, 
C. J.? who contrasted section 108, exception 1, with the 
Factors Act of 1877 under which he said a seller's lien 
was defeated by a transfer of a document of title.? 

On this point English cases must be referred to with 
caution as the law depends there on different legislation.‘ 

At Common Law the right to stop could only be 
defeated by the assignment of a bill of lading, which was 
negotiable by custom of merchants to this extent only, t.e., 
against the right to stop. The law as to bills of lading 
is now governed in India partly by thelaw merchant and 
partly by the Bills of Lading Act, IX of 1865. Under that 
Act the following provisions are made :— 

Section 1.— Every consignee of goods named in a bill 
of lading and every endorsee of a bill of lading to whom 
the property in the goods therein mentioned shall pass upon 
or by reason of such consignment or endorsement, shall 
have transferred to and vested in him all rights of suit, and 
be subject to the same liabilities in respect of such goods 
as if the contract contained in the bill of lading had been 
made with himself. 


1 See § 420. 

2 LeGeyt v. Harvey, (1884) 8 
B. 601, 510. 

3 By s. 5 re-enacted in England 
by 8.10 of the Factors Act of 
1889, but repealed by the Contract 
Act in India ; see also § 423. 

* See G. I. P. v. Hanmandas, 


(1889) 14 Bom. 567 ; and Naganda 
Davay v. Bappu, (1908) 27 M. 424 
(bench). 

3 Fluentes v. Montes, (1 
L. R. 8 C.P., p. 276. mS 


* For the rule in England, 
see Scwell v. Burdick, (1884) 10 
A. C. 74. 
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Seclion 2.—Nothing herein contained shall prejudice 
or affect any right of stoppage in transitu or any right to 
claim freight against the original shipper or owner, or any 
liability of the consignee or endorsee by reason or in 
consequence of his being such consignee or endorsee or of 
his receipt of the goods by reason or in consequence of 
such consignment or endorsement. 

The bill of lading or other document of title must be 
obtained by the buyer under the contract of sale and 
must relate to ascertained goods, and the buyer? must 
assign and transfer it to a third party who acts bona fide 
and gives value for it. The right to stop is not affected 
by a transfer by the seller to the buyer? or by the fact 
that the bill of lading is issued in the first instance to the 
buyer or without the seller's privity to a sub-buyer.® 

The onus of proving that a transfer was for value 
would, it seems, come within the rule that the party with 
special means of knowledge of a fact must prove it; 
where however the plaintiff was a sub-endorsee, and it was 
contended that the first tranfer was not for value, the 
onus was held to be on the defendant, the seller, who 
alleged that no value was given.9 

It is only proposed to consider the transfer of a bill of 
lading as regards its effect on the right to stop ; for the 
general law see the notes to Lickbarrow v. Mason.’ 

It seems ciear that in India as in England? the bill of 
lading must be lawfully transferred. ‘The document 


tian Navigation Co., (1868) 37 L. 
J.C. P. 71. Sed quaere for the 
onus of ‘proving there is no right 


1 But see § 484. 
2 This was the Common Law 
and is the present English Law, 


Benj. 5th Ed. p. 916. 

3 The Tigress, (1868) 32 L. J. 
Adm. 97. 

* Lyons v. Hoffnung, (1890) 16 
A. C 291 P.C 

5 Ex parte Golding, (1880) 18 
Ch. D. 628, and see § 881. 

* Dracachi v. The Anglo-Egy- 


to stop is on the party disputing 
it, Wood v. Jones, 7 Davl. & R. 
126 The Tigress 22 L. J. adm. 
p. 101. 

7 Sm. L. C. 9th Ed. 787, 11th 
Ed. 715. 

5 Benjamin, 6th Ed. p. 919. 


Sec. 162.] RIGHT TO STOP HOW DEFEATED. 


must therefore be transferred in a manner appropriate to 
the instrument, as by endorsement and delivery, or by 
mere delivery as the case may be. According to Scrutton! 
it is only bills of lading “to order" or to “order or 
assigns" that are quasi-negotiable by endorsement. If 
endorsed in blank it passes by delivery. But if endorsed 
in full without the words "to order or assigns" it is 
not? a quasi-negotiable instrument,’ but such omission 
does not amount to constructive notice of an equitable 
assignment,’ but if assigned, only an equitable title passes 
which, unless the legal title is acquired, is subject to prior 
equities.? The fact that the bill of lading was signed by 
the master before the quantity was filled in does not 
render it non-negotiable.* ‘The effect of the endorsement 
depends entirely on the circumstances.’ 


The transfer must be by a person having authority 
actual or statutory, i.e. under section 108, to transfer. If 
the document is stolen from or lost by the owner, even if 
endorsed in blank, the finder or thief can confer no title 
on an honest third person. But if the seller actually 
transferred the instrument under a contract to the buyer 
although induced to do so by the buyer's fraud, not 


1 On Bills of Lading, 6th Ed. 


3 Carver on " Carriers," 4th Ed. 
p. 540, suggests that it is, citing 
Sewell v. Burdick, 10 A. C. p. 83, 
and comparing negotiable instru- 


ments. 


3 Henderson v. Comptoir 
d'Escompte, (1878) L. R. 5 P. C. 
253, 260; Chartered Bk. of India 
v. Henderson, (1874) L.R. 5 P. C. 
501, but it would be a document 
of title under s. 108; sec Vickers 
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v. Hertz, (1871) L. R. 2 Sc. Ap. 
p. 119; see § 484. 


*Cowdenbrath Coal Co. v. 
Clydesdale Bk., 22 Sess. Ca. (4th) 
682. 


5 Sewell v. Burdick, (1884) 10 
A.C. 74; Scrutton, 6th Ed. p. 154. 
But see Act IX. of 1865 set out in 
§ 417. 


7 Gurney v. Behrend, (1854) 
23 L. J. Q. B. 265. 
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Bell of lading amounting t 1 i itl 
obtained by g ounting to larceny? by a trick, the title of a bona fide 


fraud. 


§ 421. 


edi- 
tional 


ment. 


e 


third party will prevail,? for the contract is only voidable. 

In Pease v. Gloahec? the property was in the buyer, he 
acquired nothing by his fraud (a false representation), 
but the means of disposing of that which was already his 
own ; it was nottherefore a case of a buyer who sought 
lo give a greater title to goods than he himself possessed.* 

The rule is that if there is an agreement to give posses- 
sion though it may be voidable, yet until avoided the 
buyer can give a good title, secus if there was no agree- 
ment at all, as where buyers obtained bills of lading from 
the carrier direct by fraud.’ 

Where a bill of lading was given to the buyer 
by the mistake of a clerk who had however authority to 
deliver it, it was held that the pledgee without notice had 
a good title.’ But it does not seem that the buyer was 
really in a better position than if he had stolen the bill, 
for the clerk never exercised his authority to deliver. The 
case conflicts with the observations in Gurney v. Behrend.? 

If the endorsement on a bill of lading is conditional, 
all endorsees take it subject to such condition, and 
have no title to the goods unless it is performed? For 
the document of title must show title to the goods. 

So where under a bill of lading the goods were to be 
delivered provided E.F. paid a certain draft, every endorsee 
was held to take it subject to that condition and to have 


1 Cahn v. Pockett,(1899)1 Q. B, 
p. 658, 659 C. A. 


? Ryaram v.M.B.Brown, (1870) 
7 B.H.C. o.c.97 ; Pease v. Gloahec, 
(1866) L. R. 1 P. C. 219. 

3 (1866) L. R. 1 P. C. 219. 

* See per Sale. J., in Jugger- 
nauth Agarwallah v. Smith, 
(1906) 38 C. 547. 

5 See § 108 ex. 3. 

e€ Schuster v. McKellar, (1857) 
26 L. J. Q. B. 281. 

7 Coventry v. Gladstone, (1867) 
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87 L. J. Ch. 80 L. R, 4 Eq. 498. 
8 28 L. J. Q. B. 268. 


® Barrow v. Coles, (1811) 3 
Camp. 92, 13 R. R. 763 ; Wilms- 
hurst v. Bowker, (1813) 12 L. J. 
Ex. p. 475; See The Charlotte, 
(1908) P. 206 C. A: 77 L.J. P. 182. 
But see Barton v. Boddington, 1. 
C. & P. 207. where it was held 
that a condition (for weighing) 
on a delivery order was subject 
to a custom not to weigh, sed 
quaere for custom contradict- 
ed the writing. 
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no title to the goods unless it was performed.! But it 
seems that the endorsee, to be bound thereby, must have 
notice of any condition precedent or trust affecting the 
goods? if the assignment passes the legal title? but if the 
assignment passes only an equitable title as where the 
bill is not to order or assigns, until the legal title is ac- 
quired, the assignee holds subject to prior equities.* The 
transfer of a bill which represents no goods is inoperative,’ 
for it only operates as a transfer of the goods represented $ 
and if the bill has ceased to represent the goods its 
transfer is also ineffective. 


The moment at which the transit ends and the quasi- 
negotiability of a bill of lading ceases is sometimes difficult 
to determine. A bill of lading remains the only symbol of 
property in imported goods until the wharfinger's certi- 
ficate or warrant is issued or a holder of a delivery order 
for the goods obtains the goods, or presents it and on its 
beiug recognised leaves the goods with their bailee as his 
bailee, whereupon its negotiability ceases. But the mere 
landing of the goods does not affect it, It has been held 
that an endorsement after the goods were landed and 
warehoused at a sufferance wharf under a stop for freight, 
gave a bona fide pledgee a good title.” And where the 
goods were wrongly delivered without any document 
being produced, a pledgee of the bill of lading even though 


1 Sm. L. C. Vol. 1, 756, 11th 
Ed. ; Barrow v. Coles, 8 Camp. 92 ; 
cf, Gurney v. Behrend, 23 L.J.Q.B. 
p.272; The Argentina, L. R. 1 
A. & E. 870. 

3 See per High Court in Peacock 
v. Baijnath, 18 C. 577 ; as to what 
amounts to a trust, see § 874; 
as to what amounts to notice, see 
§ 425. 

3 Chartered Bank of India v. 
Henderson, (1874) L.R., 5 P.C. 
501. 


t Henderson v. Comptot 
d'Escompte de Paris, (1873) L.R. 
6 P.C. 258. 

5 Bryans v. Nix, (1839) 8 L. J. 
Ex. 137; J. C. Shaw v. Bell, 
(1884) 8 M. 38. 

6 Grant v. Norway, (1851) 10 
C.B. 665 (Captain signing bills 
without receiving the goods). 

7 Meyerstein v. Barber, (1866) 
L.R. 2 C.P. 38, (1870) L.R. 4 H.L. 
317, 89 L.J. C. P. 187 ; see Lilla- 
dhar v. Wrcford, (1892) 17 B. 62, 


879 


Knowledge 
of condition 
necessary. 


Bill of lading 
must repre- 
sent goods. 


§ 422. 
Period 
during 
which a 
bill of 
lading can 
be trans- 
ferred. 


W here 
holder’s title 
accrued after 
wrongful 
delivery. 


880 


§ 423. 
After 
payment. 


Other 
documents 
of title. 


§ 424. 


Documents 


of title 


must relate 


to ascer- 
tained 
goods. 


; x 


RIGHT TO STOP HOW DEFEATED. [Sec. 102. 


his title accrued after the wrongful delivery was held 
entitled to sue for the goods.! 


As to the effect of endorsing two bills of lading see 
under delivery.? 


After the price has been paid the sellers retaining bills of 
lading hold them as trustees for the buyer freed from any 
lien or claim on their part,? but whether such documents 
remaining in the hands of the sellers are documents of 
title within the meaning of section 108 is a doubtful point.* 


What the expression ‘ other documents of title " means is 
doubtful5 The words were not in the original draft. 
Mates’ receipts, shipping notes’ and cash receipts are? not 
documents of title. But apparently any documents might 
become a document of title by trade usage? 


It seems quite clear that any document of title must 
relate to ascertained goods in order to avail by transfer 
against the seller's rights,!? unless of course the seller has 
estopped himself from setting up such a case. Aud if there 
are no goods to which suzh a document relates it is of no 
effect!! apart from estoppel.!? 


1 Bristol Bank v. M. Ry., (1891) 
2 Q.B. 653. 

2 8 243. 

3 Lilladhar v. Wrceford, 17 B. 
p. 80, cf. Cowasjee v. Thompson, 
(1815) 6 Moo. P.C. C. 165, 3 Moo. 
LA. 422. 

* Sec notes to section 108. 

5 See § 417. 

e Juggernalh Agarwallah 
Smith, (1906) 34 C. 173. 

7 Akerman v. Humphrey, (1828) 
l C. & P. 53. 

8 Kemp v. Falk, (1882) 7 A.C. 
578. 

9 See Merchant Banking Co. v. 
Phoenix, 5 Ch. D. 205; Anglo- 
India Jute Mills v. Omademull, 
(1910) 38 C. 127 C.A. 


V. 
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19 See per Fletcher, J. in The 
Anglo India Jute Mills Co. v. 
Omademull, (1910) 88 Calcutta 
217 C.A.; on appeal this view 
seems to be approved; cf I. C. 
Shaw v. Bell, (1884) 8 M. 38, but 
Sec § 484. 

11 Bryans v. Nix, (1839) 8. L.J. 
Ex. 187 ; 1.C. Shaw v. Bell, (1884) 
8 M. 38 ; and as to cases where a 
captain signs a bill of lading 
without the goods being on board 
sec Contract Act s. 288 illus. (5) ; 
Grant v, Norway, 10 C. B. 665; 
Coleman v. Reckes, 16 C.B. 104; 
Whitechurch v. Cavanagh, (1902) 
A.C. 117; Rubens v. Great F$ng- 
all Co., (1906) A C. 489. 


See. 162.] RIGHT TO STOP HOW DEFEATED. 


The term “in good faith " has been defined by the Sale 
of Goods Act? to mean if done honestly whether negli- 
gently? or not. This does not mean without notice that 
the goods have not been paid for,* but without notice of 
such circumstances as render the bill not fairly and honestly 
assignable.’ for instance if the buyer and a third person 
collude to defeat the right, or if the sub-buyer knew of 
the buyer's insolvency.? 


The fact that a pledgee knew that his pledgor was not 
owner of the goods pledged, butan agent for sale, does 
not generally invalidate a pledge? or sale of documents 
of title. The test applied by the Privy Council to the 
case of an agent pledging goods is a proper criterion 
in these cases. Their lordships quoted with approval 
the form of question left to a jury in like circumstances, 
" whether the circumstances are such as that a reason- 
able man and a man of business, applying his under- 
standing to them, would certainly know that the agent 
had not authority to make the pledge, if not also that 
he was acting mala fide in respect thereof against his 
principals." ® 


Where a man is put on informing himself he is in the 
same position as if he had notice. In the absence of 
notice a pledge or other disposition of documents defeats 


1 Section 62 (2). 

? Gilberl v. Guignon, (1872) 8 
Ch. App. 16. 

3 But probably the terms used 
in section 108 ex, 1 of the Contract 
Act apply. See S 486, 

* Cuming v. Brown, (1808) 9 
East. 506; see per Calcutta High 
Court in Peacock v. Baijnath, 
(1891) 18 C. 577. 

5 Salomons v. Nissen, (1788) 2 
T.R. 674, 681. 

6 Cuming v. Brown, (1808) 9 
East. 6085; see Rosenthal v. Dessau, 


; x 
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(1877) 11 Hun. (N.Y.) 49. 

7 See Vertue v. Jewell, 5 M. A 
850 4 Camp. 3, and Contract Act 
s. 102 illus. (b). 

8 Peacock v. Baijnath, (1891) 
18 C. 577. 

9? Gobind Chander Sein v. The 
Ad. Gen. of Bengal, (1861) 1 Ind. 
Jur. O.S. 17 (P.C); see Rodger v. 
The Comptoir d'Escomfte, L.R. 2 
P.C. 404. 

19 Rankin v. Potter, (1878) 
L. R. 6 H. L. p. 138, see § 486. 
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the right pro tanto even if there is anexpress trust to hold 
the proceeds to protect bills. 

But notice and good faith are distinct from one another, 
and though the standard of the reasonable man may be 
the test of notice, it cannot be properly referred to in 
order to decide what is good faith.? | 

Where an endorsee took a bill of lading agreeing him- 
self to pay the original seller, and did not do so, it was 
held that he was not a bona fide endorsee for value.? 

The endorsee is not affected by any equity arising out 
of the original agreement between the vendor and the 
endorser of which he has no notice, as where the vendor's 
claim that the endorser held the proceeds of the sale in 
trust for them.* 

The first person who tor value gets a transfer of a bill 
of lading though it be only one of a set of three bills 
acquires the property, and all subsequent dealing with 
the other two bills must in law be subordinate to the first 
one,? but that does not render a master or wharfinger 
liable if he delivers the goods on the first bill of lading 
which is presented to him without notice of any other 
claims. P 

The transfer must be made while the goods are in 
transit.’ Section 102 expressly provides for this and semble 
the same condition applies to pledges under section 103 
Therefore, even if a buyer is within exception J to section 


1 See Peacock vw. Baijnath, 
(1891) 18 C. 678 (for a pledgee 
with notice). 

2 Whitehorn v. Davidson, 
(1911) 80 L.J.K.B. 431, 487. 

3 Salomons v. Nissen, (1788) 2 
T.R. 674. 681, where the endorsee 
was a partner with the buyer. 

* Henderson v. The Comptoir 
d'Escompte, (1878) L.R. 6 P.C. 253, 
42 L.J. P.C. 60; cf. Peacock v. 
Baijnath, (1391) 18 C. 578, per the 
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Calcutta A.C. 

5 Per H.of L. in Meyerstein v. 
Barber, 4 E. I. App. 817, 39 L.J 
C.P. 187; Gilbert v. Guignon, 
(1872) 8 Ch. Ap. 16, where the 
endorsee did not take bona fide 
without notice ; see § 243. 

P Glynn v. East and West Docks, 
(1882) 7 App. Cas. 691, H of L.; 
52 L.J. Q.B. 146. 

T This is not necessary in 
England, S. of G. Act, s. 47. 
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108, a transfer after the transit is ended, would only pass 
the ownership and not defeat the right to stop. 


It has been said that a transfer after notice to stop 
defeats the seller's rights,! but it seems that the goods are 
then no longer in transit and under section 106 the trans- 
fer is not effective to defeat the right to hold the goods 
until payment. 

It seems that the section includes a case ot assignment 
Lo a second buyer where the sale is on credit, and the 
term of credit has not transpired,? as a solvent buyer's 
promise is consideration. The Bombay Appeal Court held 
that transferees of a bill of lading who are liable to the 
transferors for the full amount of the advance, are if they 
pay the transferors, if not before, transferees for value, 
even if payment occurs after notice to stop.? 


Where a bill of lading or other instrument of title to any 
goods is assigned by the buyer of such goods by way of 
pledge, to secure an advance made specifically upon it, 
in good faith, the seller cannot, except on payment or 
tender to the pledgee of the advance so made stop tho 
goods in transit. 

Illustrations. 

(a) 4 sells and consigns goods to B of the value of 
Rs. 12,000. B assigns the bill of lading for these 
goods toC, to secure a specific advance of Rs. 5,000 
made to him upon the bill of lading by C. B be- 
comes insolvent, being indebted to Cto the amount 
of Rs. 9,000. 4 is not entitled to stop the goods 
except on payment or tender to C of Rs. 5,000. 


2 Carver on ‘Carriers’ 4th Ed. Ex farle Golding, (1880) 18 Ch. 


640. 

2 So held in Cahn v. Pockelt, 
(1899) 1 Q. B. 643 C. A. with 
respect to the English Acts ; see 
per Lord Selborne, Kemp v. Falk, 
(1882) 7 App. Cas. p. 577 and 


e 
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D. 628, where it was held that 
there is then a right to stop the 
unpaid purchase money; but see 
§ 378. 

3 Bapurjt Sorabji v. The Clan 
Line, (1910) 84 B. 640. 
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(b A sells and consigns goods to B of the value of 
Rs. 12,000. B assigns the bill of lading for these 
goods to C, to secure the sum of Rs. 5,000 due 
from him to C, upon a general balance of account 
B becomes insolvent. 4 is entitled to stop the 
goods in transit without payment or tender to C 
of Rs. 5,000. 





At Common Law where there had been a pledge of a 
bill of lading, as a rule the property in the goods remain- 
ed in the buyer, and even if the agreement was that the 
property should pass, this would only be a special pro- 
perty and the general property would remain with the 
buyer!; the seller therefore could stop any surplus pro- 
ceeds after the pledgee was satished ; for though the 
pledgee had a right to possession of the goods, the seller 
had on attempted stoppage an equitable title to the goods 
subject to that right? And this was so although the 
pledgee had other claims against the buyer.? The Sale of 
Goods Act, section 47, only provides that the seller's right 
to stop can only be exercised subject to the rights of the 
transferee. The method of stopping at Common Law was 
as in any other case, but the result was called an 
attempted stoppage which gave rise to equitable rights. 

The section only deals with a case of stoppage and that 
can only be done on payment or tender of the advance 
made. Now at Common Law the seller could not, after a 
pledge of the bill of lading, stop the goods,* his equitable 


1 Sewell v. Burdick, (1884) 10 
A. C. 74 in lower Court 10 Q. B. 
D. 363. 

3 Re Westzinthus, (1883) 6B. 
& Ad. 817; Spalding v. Ruding, 
(1843) 6 Beav. 376 on appeal 16 
L. J. Ch. 874, approved in Kemp v. 
Falk, (1882) 7 A. C. 578 H.L; 
Coventry v. Gladestone, (1868) L. 
R. 6 Eq. 44; Ex parte Golding, 


(1880) 14 Ch. D. 446, 457. 

5 Kemp v. Falk, (1882) 7 A. C. 
578. 

* Re Weslzinthus, 10888) 5 B & 
Ad. 817; it is frequently said he 
can stop, but the right of posses- 
sion is with the pledgee, so only 
an equitable right remains; Kemp 
v. Falk, (1882) 7 A. C. 578, 577, 
582. 


Sec. 163.] STOPPAGE IN TRANSIT-PLEDGE, 


rights arose out of an attempted stoppage and seem to 
have depended on notice of his claim to the transferee,! 
who on such notice was bound to make over any surplus 
after deducting his own claim to the seller.! 


The section cannot be intended to take away the seller's 
rights on an attempted stoppage, for the necessity of 
payment or tender only arises if the seller desires to stop 
the goods ; as the fact of a pledge would not generally be 
known to the seller the section would be unreasonable if 
construed to mean that the seller’s only right was subject 
to a condition precedent. It appears then that the section 
while leaving the seller his Common Law rights on an 
attempted stoppage, also gives him a new right to convert 
an attempted into an actual stoppage by payment or tender 
of the advance. 


Scrutton? states the position to be that the seller can stop 
all the property remaining inthe vendee. This is a quali- 
fied right because it cannot be exercised so as to affect 
the interests of such an endorsee without paying him off. 
The vendor can stop the goods on satisfying the claims of 
the mortgagee or pledgee, or is entitled to receive the 
proceeds of the goods after these claims are satisfied by 
realisation of the goods. 


The fact that the goods of an unpaid seller are included 
with goods of other sellers under one bill of lading does 
not preclude him from exercising the right to stop unless 
he pays off all advances which have been made on the 
whole consignment,’ but gives him a right to have the 
pledgee’s securities marshalled. 

The section in no way interferes with the seller’s 
Common Law right to insist on a pledgee marshalling his 
securities, and it has been so held, though the terms of the 


1 Spalding v. Ruding, (1848) 6 3 Bapurji v. The Clan Line, 
Bear, 376. (1910) 34 B. 640. 
3 4th Ed. 168. 
26 
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section were not referred to? The Common Law rule 
was that where the bill of lading had been pledged a 
seller who had attempted to stop the goods, under circum- 
stances which would have created a valid stoppage but 
for the fact of such pledge, had an equitable right of 
having the pledgee’s securities against the buyer mar- 
shalled, that is, of insisting on any other securities held 
by him against the buyer being employed to satisfy his 
claims before resort was had to the goods of the unpaid 
seller.2 The equity of this is clear, for otherwise the un- 
paid seller’s right would be defeated not for the benefit 
of the pledgee but for the benefit of the defaulting buyer's 
estate? "Thus where an advance was made on the whole 
of a consignment and part was stopped, the pledgees were 
made to go first against the rest of the consignment.! If 
the pledgee has other goods of the buyer's in his hands 
as security for his advance, be must proceed against them 
first,? and all his securities are not to be charged rateably 
to realise his advance.’ 

If the pledgees can claim a return of their advance 
from a third party, they must do so before having recourse 
to the unpaid seller's goods.* But where the shippers 
on notice to stop refused delivery of the goods, the sellers 
were not allowed to claim that a guarantee against any 
deficit on the sale of such goods should be marshalled, 
for they had prevented the goods being sold.’ 


1 Bapurji v. The Clan Line, 
(1909) 11 Bom. L R. 1250, where 
the contract was an English one, 
and the English law should have 
been applied; the Appeal Court 
noticed this, but proceeded to 
discuss the Contract Act, (1910) 
34 B. 640. 

9 In re Westziuthus. (1833) 8 
L. J. K. B. 56, approved in Kemp 
v. Falk, (1882) 7 A. C. 573. 

3 For the principle see Broad- 


bent v. Barlow, 8 DeG. F. & J. 
570 (a case of fraud) ; Ex parte 
Alston, (1868) 4 Ch. A. P. 168 
(agents pledging) ; and in equity, 
Ex parte Salting (1888) 25 Ch. D, 
148,and notes to Ald: ick v. Cooper 
(1802) White & Tudor's L. C. on 
Eq. 7th Ed. Vol. I. 86. 

t Bapurji v. Clan Line, LL 
Bom. L. R. p. 1262. 

5 Ibid. (1910) 34 B. 640. 
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Spalding v. Ruding ! confirms re Westzinthus and shows 
that the goods cannot be retained as security for a general 
balance of account but only of the specific advance. 

The right can be claimed by the carriers when sued 
by a pledgee.? 

'The mere transfer of a bill of lading does not end tne 
right unless it is for value : there must be some bargain to 
give an interest in the goods.? It has been said that if 
there is a pledge of the bill of lading to secure accep- 
tances, the dishonour of such acceptances puts an end to 
the pledge. If the endorsement is made to factors to 
whom the consignee owed money, not as pledgees but 
qua factors or banians, the right is not defeated.’ 


In India it would seem that a transfer of a bill of lading 
for the release of antecedent claims or for forbearance is 
not a transfer for value ; this was so held in the Privy 
Council? The English Court of Appeal, however, dissent- 
ed from this decision,’ but illustration (7) to section 103 
seems to point to the view taken in the Privy Council. 
The Calcutta High Court * decided that the Legislature 
had followed the Privy Council ruling, but added that 
it is sufficient if a sum is advanced in terms that it is to 
be secured by the particular bill of lading in question or 
the goods represented by it, though it may be secured 
by other bills or goods also, and though the bills of lading 
may have been intended to be security not only for the 


al, & S. 850. 
8 Rodger v. The Comptoir 


1 6 Beav. 370. 
a Bapurjt v. Clan Line (1910) 


34 B. 640. 

3 Per Abbott, J., in Patten v. 
Thompson (1816) 5 M. & S. 350; 
see Lilladhar v. Wreford, 17 B. 
78. 

4 Peacock v. Bvjnauth, 18 I. A. 
78, 18 C. 577 S. C. 11 C. 740; the 
Privy Council did not consider 
the point. 

5 Patten v. Thompson, (1816) 5 


y; cR 
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d'Escompte, (1869) L.R. 2 P.C. 
393. 

T Leask v. Scotl, (1877) 2 
Q. B. D. 376 C. A. ; Kaltenbach v. 
Lewis, (1885) 10 App. Cas. 617 ; 
see too Chartered Bank of India 
v. Henderson, (1874) L. R. 5 C. P. 
501, where the P. C. distin- 
guished Rodger v. The Comptoir 
d'Escompte. 


387 


§ 430. 
For value. 


Pledge for 
previous 
debt. 


388 


§ 430. 


Pledge for 
previous 
debt. 


Del credere 
agents. 


Banks. 


Section 104. 
Stoppage 
how 
effected. 


Section 105. 
Notice of 
seller’s 
claim. 


STOPPAGE IN TRANSIT-PLEDGE. [Sec. 163. 


particular sum advanced on it, but also for some antece- 
dent liability. The Court stated the words ‘ made speci- 
fically upon it " are not free from doubt ;! but however that 
may be, it seems that they cannot include sums advanced 
antecedent to the pledge as against the unpaid seller ; 
the pledge as against him would only be to the extent of 
the specific advance. 

Even in England it must be shown that it was agreed 
that such cebt should be the consideration for the pledge. 
A pledge specifically for a definite sum does not entitle 
the pledge to hold the goods against the seller in respect 
of a general balance of account against the buyer, even 
though the pledgee be the buyer's factor.? 


Agents who sell the goods for the buyer taking a del 
credere commission to secure that the sub-buyers would 
pay, are not entitled to have the bill of lading endorsed to 
them as security.? 

A bank by acknowledging itself a debtor to a constitu- 
ent for the amount of a negotiable instrument becomes a 
holder for value even if the account is not overdrawn,‘ 
and would, it seems, be an assignee for value of a bill of 
lading against which the instrument was drawn, if it were 
transferred as security for it. 

Tho seller may effect stoppage in transit, either by 
taking actual possession of the goods, or by giving notice 
of his claim to the carrier or other depository in whose 
possession they are. 

Such notice may be given, either to the person who has 
the immediate possession of the goods, or to the principal 
whose servant has possession. In tho latter case, the 
notice must be given at such a time, and under such 
circumstances, that the principal, by the exercise of 


1 This doubt was one of the 9 Kemp v. Falk, (1882) 7 App. 
grounds for allowing an appealto Ca. p. 588. 
the Privy Council. * Mowji v. National Bank of 
2 Spalding v. Ruding, (1819) 12 India, (1900) 26 B. 409. 
L. J. Ch. 508, 8 Beav. 876. 
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reasonable diligence, may communicate it to his servant 
in time to prevent a delivory to the buyer. 

Section 105 is the same as the English Act, section 46 
(1) and the Common Law.! 


At Common Law no particular form was necessary, and 
Lord Harwicke said that the seller was so much favoured 
in exercising it as to be justified in getting his goods back 
by any means not criminal before they reached the posses- 
sion of the insolvent buyer.? All that is required is some 
act or declaration of the seller countermanding delivery. 

The usual method is a simple notice to the carrier 
stating the seller's claim and forbidding delivery to the 
buyer or requiring that the goods shall be held subject to 
the seller's orders. Demand for the goods made by the 
seller's agent on the master of the ship is sufficient,’ and so 
is an entry of the goods in the Custom House by the 
seller on the arrival of the vessel, in order to pay duties.* 
So when wines were delivered from the ship and put in 
the King's cellars according to the excise law and were 
claimed by the seller's agent while there,it was held a 
good stoppage. As the Code is couched in permissive 
terms, the two methods of stoppage are probably not 
exhaustive. 


There are certain circumstances in which it seems 
notice to consignee to stop might be effective, as when 
the goods, though delivered into his warehouse, have been 
so delivered without his consent, and he knowing of his 
impending insolvency, refuses to accept them. The point 
was raised in Ex parte Cooper’; the facts were curious, 


1 Bethell v. Clark, (1887) 19 4 Ex parte Walker,(1755), cited 
QBD. p. 560; Whitehead v. in Cooke's ‘Bankrupt Law, 402. 
Anderson, (1842) 9 M. & W 518, 5 Northey v. Field. (1793) 2 
633. Esp. 618; Nit v. Olive, (1805) 

2 Sunce v. Prescot, (1743) } Abbott on ‘Shipping,’ 14th Ed. 
Atk. 260; see Litl v. Cowley, 88". 


(1816) 2 Marsh. 457, 9 See § 413, Heinekey v. Earle, 
3 Bohtlingk v. Inglis, (1803) 3 28 L.J. Q.B. 79, 8 E. & B. 410. 
East. 381. 7 (1879) 11 Ch. D. 08. 
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McLaren carried on business in London alone as 
McLaren & Co. ; he was also the managing partner of a 
Scotch firm. The Scotch firm sold goods to the London 
firm and shipped them; after part had been delivered, 
McLaren finding both firms were insolvent, wired to his 
manager in London to stop delivery. Both firms became 
bankrupt and the trustees of both claimed the goods. It 
was argued that notice to the manager was not a valid 
notice to stop and that it was rather a case of an insolvent 
purchaser refusing to receive goods which he knew he 
could not pay for.! James, L. J., considered that it was a 
case of stoppage ; and that the fact that one partner in 
the one firm was the other firm made no difference. 
Brett, L. J., also held that there was a valid stoppage ; and 
added “I think this case goes further than a mere stop- 
page in transit, because to my mind the agreement of the 
vendor and vendee intended a cessation of the delivery of 
the goods." Cotton, L. J., did not commit himself to either 
view, Lë, whether it was a case of stoppage or of refusal 
by the vendee to accept delivery. 

While the authorities were in this state, namely, that 
while the transit was not ended by delivery with his 
consent the consignee could refuse to accept the goods 
and that an agreement between the consignor and con- 
signee not to accept the goods was valid, and that a notice 
to stop given to the consignee apparently was effective at 
any rate if acted upon by him, the question was discussed 
in Phelps v. Comber There the consignor wired to the 
insolvent consignee to hold the proceeds against accepted 
bills. Cotton, L. J., held hat this showed no intention on 
the part of the sellers to retake possession and refused to 
express any opinion as to whether an ordinary notice to 
stop could ever be ettective if sent to the consignee. 
Lindley, L. J., expressed no opinion on the point, but 


For the position of a buyer ? (1885) 29 Ch. D. 818. - 
in such a Case, sec § 418. 
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seems rather to favour the view that such a notice is valid. 
Fry, L. J., said he was not convinced that a notice to the 
consignee could be valid. 


In America it was held that a notice to the buyer was 
insufficient in Motiram v. Heyer, a New York case.! The 
contrary was held in the State of Pennsylvania,? on the 
ground that any notorious act of reclamation sufficed as 
in Ex parte Walker set out in para. 431. 

In India it was held that notice to the insolvent con- 
Signees of an intention to stop is not of any effect, even if 
in any circumstances notice to the consignees can be an 
effectual stoppage.’ ` 

Notice of stoppage to the official consignee is in 
itself valueless, as being it seems in the shoes of the 
consignee.* 

Notice to the ship's agents while the goods are still 
on board is equivalent to notice to the ship's master, as 
it is the duty of the agents at once to cominunicate with 
him,® but the notice, it seems, must reach the master in 
time.? 

A notice to the shipper's agents to stop bales in a 
particular ship and any other bales shipped on account of 
D. & Co. to B. A. & Co, is effective to stop goods in 
another boat, though it is indefinite. 7 

Notice of stoppage to dock authorities after the goods 
are landed was held to be ineffectual, the shippers having 
given a delivery order to the consignees.* But quare :; ? 
apparently the Court considered the dock trustees agents 


1 (1846) 5 Denio. 629. Falk, 7 Ap. Ca. p. 585. 
2 Bell v. Moss, (1840) 5 Whart. 8 See however § 435. 
(Penn.) 189 (notice to consignee’s 7 Ibid. p. 90. 
assignecs). 8 See Northey v. Field, (1798) 2 
3 Lilladhar v. Wreford, (1897) Es» 613 (goods in boud) ;as to 
17 B. p. 87, relying on Phelps v sufferance wharves in England 
Comber, (1885) 29 Ch. D. 813. see Benj. 5th p. 848; Meyerstein 
t Ibid. p. 88. v. Barber, (1870) L. R. 4 H. L. 
5 Ibid, p. 89, citing Kemp v. 817, 39 L. J. C. P. 187. 
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for neither party, and under section 100 it would seem the 
transit had not ended : the trustees clearly held the goods 
lodged in the cause of transmission to the buyer. The 
ralio decidendi was that they were bound to deliver to the 
person presenting the bill of lading ; but so is any carrier 
or bailee, apart from this right. 

Agreements as to dealing with goods in transit be- 
tween the unpaid sellers and the buyer's trustee in 
bankruptcy do not amount to stoppage in transit.! 

A demand by the seller for the bills of lading fron 
the ship owner who had retained them as security for 
freight was held sufficient.? 

The stoppage to be effectual must be on behalf of the 
seller in the assertion of his rights as paramount to 
those of the buyer? and must be done by an act show- 
ing an intention to resume possession, though the acl 
may in fact be done with the buyer's consent ; * a direc- 
tion to the consignees to hold the proceeds to the seller's 
order, even if a notice to the consignee is suflicient, is not 
a valid exercise of the right as it implies that the goods 
will be delivered to the buyer, and is only a direction as 
to what is to be done after they have sold them.? 

To be effective the notice in England must, it seems, 
reach the person who has immediate custody of the 
goods, before the buyer obtains possession. Where 
notice was given to the shipowner and he endeavoured 
to stop the goods, but as Blackburn puts it, the assignees 
of the bankrupt won the race, it was argued that notice 


1 Lilladhar v. Wreford, (1832) B. 17 B. 62; Phelps v. Comber, 
17 B. p. 85,citing Sif/ken v. Wray, | (1885) 29 Ch. D. 813 ; Mills v. Ball, 


(1805, 6 East. 371. (1801) 2 B. & P. 457; Re O’Sulli- 
2 Ibid. citing Ex parte Watson, van, 61 L. J. Q. B. 228 in C. A. 67 
(1877) 5 Ch. D. 36. L. T. 464. 


3 Siffken v. Wray, (1805) 6 East. 5 Lilladhar v. Wreford, supra. 
871 ; Lilladhar v. Wreford,(1892) € Wittehead v. Anderson, (1842) 
17 B. 85. 4 M. & W. 518; Bethell v. Clark, 

t Lilladhar v. Wreford, (1892) (1887) 19 Q. B. D. p. 560. 
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to the principal was sufficient, relying on Litt v. Cowley ;! 
but it was held as stated above.? 

But the terms of the section seem to imply that as 
long as the principal has time to communicate, the 
stoppage is effective.® 

The Common Law rule was that the principal on receiv- 
ing notice was bound to forward it with due diligence, 
but that if there was not sufficient time to communicate 
with the carrier before delivery, the principal was free 
from responsibility and the right to stop was Jost? 

There seems to be no authority as to the effect of 
notice to a principal in ample time to communicate with 
the bailee in possession, which is not duly forwarded.5 It 
seems the principal would be liable, but the code leaves 
the effect as to stoppage in doubt, though the wording 
certainly points to the result that the stoppage is 
good. 

According to Scrutton® if the notice does not reach the 
carrier, the view in England is even ifthis was by the 
negligence or mistake of the principal, the seller's right 
is gone save as against the carrier ; Litt v. Cowley’? which 
decided the contrary is against later authorities as it 
proceeded on the view that the contract was thereby 
rescinded.? 

As soon as notice is given to the carrier in custody 
of the goods the seller has the right to hold the goods 
until he is paid,® and there is no need for the carrier to 


1 7 Taunt. 169. 

3 Whitehead v. Anderson,(1842) 
4 M. & W. 518; Belhell v. C'ark, 
(1887) 19 Q.B.D. p. 560. 

5 See Liladhar v. Wreford, 
(1892) 17 B. 62, 89. 

* Kemp v. Falk, 7 A. C. p. 585, 
but see ibid. fer Bramwell, L. J.; 
Lilladhar v. Wreford, 17 B. 12,89. 

5 But see Litt v. Cowley, (1816) 
7 Taunt. 169. 


i 


C ON d | C 


5 Scrutton on Bills of Lading, 
6th Ed. 177. 

7 1816, 7 Taunt. 169. 

e Litt v, Cowley, (1816) 2 Marsh 
497, 17 R. R. 482 (not the proper- 
ty as there stated) ; Kemp v. Falk, 
(1882) 7 Ap. Ca. p. 581; Lilladhar 
v. Wreford, (1892) 17 B. p. 89; 
Phelps v. Comber, (1585) 29 Ch. 
D. p. 821. 
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assent to the stoppage,’ even if the goods are afterwards 
delivered to the buyer by the mistake of the carrier,? the 
seller’s rights subsist, and the seller can follow the goods 
into the hands of the buyer's sub-agents,’ or assignees in 
bankruptcy.4 The carrier cannot by wrongful refusal to 
deliver to the seller prejudice his rights.5 On principle it 
seems that the carrier's authority to deliver is cancelled 


by such notice, and no act of his can subsequently aftect 
the seller. 


Blackburn? says it was formerly thought that in order 
to make a stoppage good, there must be an actual taking 
of possession by the seller or his agent, but now it is clear 
that the seller's rights are complete on giving the person 
in possession of the goods notice of his claim to stop at a 
time when it can be obeyed.’ 


Even if actual possession is taken by the seller's 
agent, that is not a stoppage unless done with that 
intent. 

There is no need to tender the freight to the carrier, 
but the carrier can retain the goods until this is done. 

If the carrier after notice refuses to redeliver to the 
seller, or delivers to the buyer, he is guilty of conversion.? 
The seller also possesses a remedy by injunction,’ or by 
arrest. of the ship if the goods are in the possession ofa 


1 Pontifex v. M. Ry., (1877) 3 
Q. B. D. 28, 28, overruling Mills 
v. Bull, (1801) 2 B. & P. 457. 

2 Litt v. Cowley, (1810) 2 Marsh 
457, 17 R. R. 482 (not the proper- 
ty as there stated) ; Kemp v Falk, 
(1882) 7 Ap. Ca. p. 681; Lilladhar 
v. Wreford, (1822) 17 B. p. 89; 
Phelps v. Comber, (1885) 29 Ch. 
D. p. 821. 

3 Peacock v. Baynath,(18 1) 18 
O. p. 577 citing, Maspons v. Mil- 
dred, (1852) 8 Ap. Ca. 874. 

* Litt v. Cowley, supra; Boht- 


lingk v. Inglis, (1808) 8 East. 331; 
see Scliol smans v. L. &. Y. Ry., L. 





R. 1 Eq. 349. 

5 Lilladhar v. Wreford, 17 B. 
p. 89; Bird v. Brown, 4 Ex. 786. 
$ Blackburn, 8rd Ed. p. 414. 

7 S. of G. Act, s. 46; Black. 
burn, 3rd Ed. 414. 
8 Sigken v. Wray, 6. East. 37). 


° Pontifex v. M. R. Co, (1877) 
3 Q. B. D. p. 28, Ormonde v. 
Bailey, (1895) 11 T. L. R. 219, 
S. of G. Act, s. 67; Taylor v. G. E 


Ry., (1901) 1 K. B. 774. 


10 Scholsmatis v. Lancashire 
Ry. Co, (1867) 2 Ch. p. 340. 
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carrier by water.! 
page ineffective.? 

Carriers cannot by wrongful detainer of goods or by 
delivering them over to other parties than the assignees of 
the consignees prolong the transit and extend the period 
during which stoppage might be made3 Nor does the 
right survive if the carrier having attorned to the buyer, 
retains the goods in the exercise of his lien. 


If the bailee has notice of conflicting claim: he delivers 
at his peril, and his only mode of protecting himself is to 
take an indemnity, or if that is refused to interplead.5 If 
the master has no notice of any fact making it wrong for 
him so to deliver the goods, he may deliver to the person 
who first presents a bill of lading ;* and so may a dock 
company to whom the master has delivered goods even if 
the bill is marked “ second."? This case only holds that 
the master or other bailee is not liable in such a case, and 
in no way conflicts with the rule that the first copy of a 
set of bills of lading indorsed with the inlent to pass the 
property, passes the property, and that no other copy sub- 
sequently endorsed can affect this title. 

In the case of The Tigress® it was held : (1) That a seller's 
notice to stop makes it the duty of the master of the vessel 
to refuse delivery to the buyer to whom a bill of lading has 
been endorsed. (2) Thatallthat is necessary to a notice of 


Such refusal does not make the stop- 


1 The Tigress, (1863), 32 L. J. 
Adm. 97. 

2 See § 437. 

3 G. I. P. v. Hanmandas, 14 B. 
57. 

4 Allan v Gripper, (1832), 1 
L.J. Ex. 71, Kemp v. Falk, (1882) 
7 A. C p. 584. 

5 Bapurji v. Clan Line, (1909) 
11 Bom. L. R 1250, (1910) 34 B. 
640 C.A., The Tigress, (1803) 52 
L. J. Adm. 97; see Wilson v. 
Anderton, (1880) 1 B. & Ad. 450; 


; x 
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Batut v. Hartley, (1572) 7 Q. B. 
594. 

$ Meyerstein v Barber, (1866) 
L. R. 2 C.P. p. 55, L. R. 4 H.C. 
611, 614, 616. 

7 Glyn v. East and West India 
Docks Co., (1832) 7 Ap. Ca. 591. 

8 Sanders v. MacLean, (1882) 
11 Q. B. p. 335, 341. 

9 The Tigress (1868) 32 L.J. 
Adm. 97, followed in Bapurji v. 
Clan Line, (1909) 11 Bom. L. R. 
1250, (1910), 34 B. 640 C. A. 
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RIGHT TO STOP HOW EXERCISED. [Sec. 105. 


stoppage is " for the vendor to assert his claim as vendor 
and owner" and he need not prove all the conditions 
necessary to stoppage have been fulfilled ; consequently a 
notice is sufficient without any representatives that the bill 
of lading has not been transferred by the buyer, for that is 
not a matter ordinarily within the seller's cognisance. 
(3) That the stoppage isatthe seller's peril! and itis 
incumbent on the master to give effect to a claim as soon 
as he is satished that it is made by the seller, unless he is 
aware of a legal defeasance of the seller's claim. 


The English Act provides that when notice of stoppage 
in transit is given by the seller to the carrier, or other 
bailee, in possession of the goods, he must deliver the 
goods to or according to the directions of the seller. This 
reproduces the Common Law,? and will therefore apply 
in India in the absence of any provision on the point; and 
it has been so held.* "The expenses of such redelivery 
must be borne by the seller.* 

A party who has made advances on a bill of lading can 
sue shippers who have refused delivery on receipt of an 
invalid notice to stop.5 

Stoppage in transit entitles the seller to hold the goods 
etopped until the price of the whole of the goods is paid. 

Illustration, 
A sells to B 100 bales of cotton ; 60 bales having come 
into B's possession and 40 still being in transit, B 
becomes insolvent and A, being still unpaid, stops 


t S. of G. Act 468. See Somes 
v. British Empire Shipping Co., 


1 See Blackburn, 266, lst Ed. 
381. 


3 Kemp v. Falk, (1882) 7 A. C. 
p. 585; Whitehead v. Anderson, 
(1842) 9 M. & W. 618; The 


Tigress, (1868) 82 L. J. Adm. 17. 


3 Bafurji v. Clan Line, (1909) 
11 Bom. L. R. 125 ; (1910) 34 B. 
640 C. A. ; Lilladhar v. Wreford, 
(1892), 17 B. 62. 


ol 


e 


(1858) 8 H. L. C. 338, Chalmer's 
7th Ed. 112 suggests that the 
seller can recover them from the 
buyer's estate. 

5 Bapurji v. Clan Lénc, (1909) 
ll Bom. L. R 1250, (1910) 34 B. 
640 C. A. citing Cahn v. Pocketts, 
(1899), 1 Q. B. 643. 


Sec. 106.] EFFECT OF STOPPAGE. 


the 40 bales in transit. A is entitled to hold the 
40 bales until the price of the 100 bales is paid. 


The effect of stopping in transit is not to rescind the 
contract but to revest the seller's lien for the price.! The 
right of resale given by the next section,! shows this. 

The seller can thereafter and after the expiration of the 
credit, maintain an action for goods bargained and sold.? 

Whether the effect of stoppage is to dissolve the con- 
tract has been much discussed in England, the general 
consensus of opinion was that it did not. Sections 44 and 
48 (1) of the Sale of Goods Act provide that it does not. 

Stopping part of the goods under an entire contract 
has no effect on the remainder. 


1 Contract Act s. 107 ; cf. S. of 3 Smith M. L. 11th Ed. 762. 
G. Act s. 48 (3). * Phelps v. Comber, (1885) 29 
2 Kymer v. Sowercropp, (1807), Ch. D. p. 821 64 L. J. Ch. 1017. 
1 Camp. 109 (a case of lien, but 5 Wentworth v. Outhwaite, 
the same rule applies : Benj., 5th (1842) 10 M. & W. 480. 
Ed. 926). 


; * 
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CHAPTER XIV. [Sec. 107. 
Resale. 

The subject of resale is a difficult one ; it will be con- 
sidered, first, in cases where the property has passed, 
and, secondly, in cases in which it has not. 

The reason for giving the right is that where the pro- 
perty has passed and the buyer is not in such default as 
to amount to a repudiation of the contract, the seller's 
right, i£ he had no power to resell, would only be to wait 
until the delay amounted to repudiation, and charge the 
buyer with the reasonable expenses of keeping the goods 
in the meantime. 

The advantage of the right is that the damages are fixed 
by the resale if properly and fairly made, however small 
a price is realised,? and the seller is not driven to prove 
the difference between the market and contract rate on 
the due date. This may be a great advantage if the market 
is rapidly falling ; for, although the resale must then be 
with all reasonable expedition, the fall in price between 
the due date and date of resale is on the buyer and not 
on the seller. 

Whether the property has passed or not, questions as 
to resale must, according to Garth, C. J., be determined, as 
far as possible, by reference to the Contract Act, and not 
to the English Law.* The English Law is different under 
the Sale of Goods Act? and the Common Law which will 
be considered further in connection with cases where the 
property has not passed, was, it seems, not free from 
doubt, though the earned editors of the 5th Edition of 
Benjamin * contend that section 107 was meant to and did 
represent the Common Law. 


1 Buchanan v. Avdall, (1876) Ed. p. 951-4. Pollock considers 


15 B. L. R. 276. the Indian s. 107 and the S. of G. 
2 Buldeo Das v. Howe, (1880) Act amount to the same. 
6 C. 64 C. A. * Page 938. 


3 Section 48, and Benjamin, Eth 
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Sec. 107.) RESALE. 


Resale. 


Where the buyer of goods fails to perform his 
part of the contract either by not taking the goods sold to 
him or by not paying for them, the’ seller, having a lien 
on the goods or having stopped them in transit may, after 
giving notice to the buyer of his intention to do so, resell 
them after the lapse of a reasonable time, and the buyer 
must bear any loss but is not entitled to any profit which 
may occur on such resale. 

The section is not exhaustive and it seems that it does 
not affect any Common Law powers of resale. 

The right to resell under the section only arises when 
the property in the goods has passed to the buyer: The 
section does not provide the seller’s sole remedy, but if he 
elects to proceed and sue under it, a strict compliance 
with its requirements is essential. ? 

In the first place the buyer must be in default ; this 
does not mean in such default as would enable the seller 
to avoid the contract for repudiation (in which case he 
can resell after repudiation as owner), but any delay 
unauthorised by the contract is sufficient. The object of 
the right is to give a seller a remedy where the delay is 
not enough to justify avoidance for repudiation of the 
contract by the buyer, as the seller would otherwise be 
unprotected. If the terms of the section are properly 
complied with, the question of the extent of the default 
does not arise. 

It seems quite clear that if, after notice of resale, the 
buyer, before the resale, tenders the price, the seller 
would not be justified in reselling, and if he did so, it 


would be a tortious resale.? 


1 Clive Jute Mills v. Ebrahim 
Arab, (1896) 24 C. 177; Yule 
v. Mahomed Hossain, (1896) 24 C. 
124, I. C. W. N. 71; Haridas v. 
Kalumull, (1908) 30 C. 649. 

3 Buchanan v. Avdall, (1875) 
16 B. L. R. 276. 


; x 
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For it seems that the seller 


3 Marlindale v. Smith, (1841) 1 
Q. B. 889, but see Simson v. Gora 
Chand, (1883) 9 C. 473, where the 
report is hopelessly defective: it 
does not appear if the suit was 
for damages or under s. 107. 
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RESALE. [Sec. 107. 


by giving notice of resale under the section, no matter 
what the default of the buyer has been, elects to keep the 
contract open, and therefore the buyer may still perform 
his part of it. It has been held in Calcutta that a buyer, 
who has refused to accept, may, at any time even after a 
suit is brought for non-acceptance, so long as he does so 
before the verdict, offer to take the goods and pay all 
costs occasioned by his breach of contract, and thereby 
reduce the damages, which Pontifex, J., suggested would 
then be one farthing, provided the goods had not been 
properly resold. This seems an extreme view, and con- 
flicts with the principle that anything occurring after the 
writ is delivered is irrelevant.* But the rule, it seems, is 
clear at least to the extent that the buyer may offer to 
perform up to the actual resale and thereby render any 
resale tortious.’ All the cases in which itis said the 
tender must be within the time allowed by the contract 
expressly or impliedly, are cases of resales not under 
statutory rights, but as owner, where the seller has the 
right to avoid the contract and may do so in spite of a ` 
tender if made out of time where time is of the essence of 
the contract.* 


The seller must give reasonable notice of his intention 
to resell, and if the resale is hurried on in an unusual 
manner without proper advertisement, it will be held 
invalid. What is reasonable notice is a question of fact? 
depending on the circumstances and the nature of the 
goods and the state of the market. 


1 Buchanan v. Avdall, (1875) 
15 B. L. R. pp. 292, 293. 

2 Clayton v. LeRoy, (1911) 2 K. 
B. 1031 C. A., 105 L. T. R. 430. 

3 See Walter v. Smith, (1822) 5 
B. & Ald. 439, (a pawnbroker 
selling) and see Blackburn, 8rd 
Ed. p. 432. 

t Wilmshurst ». Bowker, (1848) 


g'e 


12 L. J. Ex. 475; Mirabi!a v. 
Imperial Ottoman Bank, (1878) 
8 Ex. D. 164 C. A. ; Cohen v. 
Foster, (1892) 61 L. J. Q. B. 643. 

5 Buchanan v. Avdall, (1875) 
15 B.L. R. 276. 

9 See Milgale v. Kebble, (1841) 
10 L. J. C. P. 277, 8 M. & G. 
100 (two days' notice). 


Sec. 107.] NOTICE OF RESALE. 


The reasonableness of any period specified in the 
notice will also depend on whether there was any undue 
delay or not previous thereto.! 

At Common Law it is doubtful whether notice was 
essential.? 

There is no rule laid down in the Code as to what 
amounts to notice. According to Addison ? a mere notice 
to remove the goods and pay the price will not justify 
the vendor in re-selling, and this was the dictum in 
Greaves v. Ashlin,* where, however, there had been express 
notice. Lord Ellenborough, however, treated it as a case 
of notice given to fetch away the goods, which he held 
could not discharge the seller from his contract. The 
buyer sued for non-delivery and obtained judgment for 
the profit on the resale. It seems there must be a 
distinct intimation of an intention to resell if the goods 
are not removed and paid for in a reasonable time.? 

If the buyer repudiates the contract, the seller, if he 
proceeds under the section, must give notice of resale, but 
he can rescind under section 55 or 39 and resell as owner, 
but then he must prove damages in the ordinary way.? 

Notice is of importance for two reasons: one, that the 
buyer may have some chance of seeing that the goods 
are not undersold ; and the other, that he may have an 
opportunity to fulfil his contract. For tender of the 
price at any time before resale, bars the seller's right.® 


1 Compton v. Bagley, (1892) 1 difficult to see why the resale rate 
‘Ch. 820, 321. was adopted as a measure of 
2 Maclean v. Dunn, (1828) 6L. damages—qucre can a party by 
J. (O.S.) C. P. 184; Benj. Sth conduct waive the fulfilment of 


Ed. p. 950. ' statutory conditions precedent to 
3 Addison on Contracts, 10th staiutory rights. A statutory 
.Ed. 580. right can be waived CG E R.v. 
* (1813) 8 Camp. 425. Goldsmith 9 A. C. p. 986; 


5 See Braithwaite v. Foreign Kashiram v. Pandu, (1902) A 
Hardwood Co., (1906) 2 K. B. 543, Bom. L. R. 696. 
where the buyers repudiated the 6 Martindale v. Smith, (1841) 
contract and there seems to have j Q.B. 389, 55 R. R. 286. 
been no notice of resale, and it is 
26 
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MODE OF RESALE. [Sec. 107. 


The seller electing to exercise this right is not only 
bound to wait a reasonable time after giving notice of his 
intention before actually reselling, but he is bound to 
exercise the right within a reasonable time after the date 
of the breach, otherwise the price obtained on such resale, 
if it has been unreasonably delayed until the market 
has fallen,! will not be a true criterion of the damage.? 
Where after refusal to accept, the goods were damaged 
by fire, the District Court dismissed the seller’s suit on 
the ground that he had had ample time to resell before 
the fire. On appeal the High Court failed to notice the 
point. But, assuming there was a market for the goods, 
it seems that the District Court took the sounder view, for 
a seller may not indefinitely saddle the buyer with the 
risk of wrongfully rejected goods,? but must act reasonably 
so as to mitigate the loss:* and all the circumstances 
must be considered to ascertain if the seller has acted as 
a reasonable man of business should have done; if he has 
not he is not entitled to the benefit of the section? The 
theory of a resale is that it affords a true criterion of 
the damage,® and a fair resale even where the seller had 
no right of resale under the Code has been adopted as 
the basis for assessing damages.’ 

A resale must be properly and fairly conducted, 
and if there has been any underhand dealing the resale 
will be invalid.5 So where the seller himself bought 
at an auction sale unduly hurried on and insufhciently 


1 See Addison, 1lth Ed. 584; (c) (see Lachmi Narain v. Vernon, 


citing Stewart v. Cauty, (1841) 
10 L. J. Ex. 848, 8 M. & W. 160; 
but this case is no longer law on 
this point; see § 652. 

2 Prag Narain v. Mul Chand, 
(1897) 19 A. 585; Pott v. Flather, 
(1847) 16 L. J. Q. B. 366 C. A. 

3 Shoshi Mohun Pal v. Nobo 
Kristo, (1878) 4 C. 801. 

t Contract Act s. 78, illus. (a), 


ol 


CH ` 


(1906) Punj. Rec. No. 137. 

5 SeeMackertich v. NoboCoomar, 
(1903) 30 C. 477, as to a buyer’s 
duty. 

5 Bullen & Leake, 6th Ed. 276, 
Maine on ‘Damages,’ 6th Ed. 211. 

7 Ruttonsey Morarji v. Jamna- 
das, (1882) 6 B. 692. 

8 Buchanan v. Avdall, (1876)- 
15 B. L. R. 276. 
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advertised, the quality of the goods being under a cloud 
as regards other possible buyers, it was held he could 
recover nothing as damages without accounting for the 
goods. The seller may, however, be the purchaser at a 
properly conducted resale by auction if he acts fairly and 
openly.? 

It has been held in America that it is common and 
generally. advisable to resell by auction, but this is not 
essential.? 

The only seller who can resell is an unpaid seller in 
possession, for if delivery has been given it is only under 
a special agreement in that behalt that the seller can 
reclaim the goods for non-payment.* 

As the right is given to a seller having a lien, part- 
payment does not affect his right. Nor does part-delivery, 
unless in progress of the whole so as to end a transit or 
divest a lien. 

It has been held that a seller who has agreed to be the 
buyer's bailee cannot resell,> but that depends on whether 
he has a lien? 

If the price has been paid the position is not covered 
by the section ; the seller can request the buyer to take 
delivery, and, on his failure to do so, charge him with all 
loss occasioned thereby and the reasonable expenses of 
the care and custody of the goods,’ or if the buyer's refusal 
or neglect to take delivery amounts to a repudiation of the 


contract, he can avoid it. 


But otherwise he cannot 


resell, for that would be conversion of the goods. 


! Buchanan v. Avdall, (1875) 
15 B. L. R. 276. 


2 See Y ule v. Mohamed Hossain, 
(1896) 24 C. 124; cf. Murphy v. 
O'Shea, 2 L. & J. 422 (an agent 
buying his principal's land). 

3 Crooks v. Moore, (1848) 1 
Sandf. 297; Conway v. Bush, 4 
Barb. 564. 

* Contract Act s. 121. 

5 Peeran v. Shrott Sabba, 15 M. 
C. C. R. 264. 


; x 
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® See § 819. 


7 Greaves V. Ashlin, (1813) 8 
Camp. 426. 


5 This is frequently called 
rescinding the contract, but, as 
Benjamin 6th Ed 935 points out, 
a contract can only be rescinded 
by a Court of Equity or by the 
mutual agreement of the parties, 
whether in exercise of a power 
contained in the contract or by 
subsequent assent. 
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RIGHTS OF PARTIES AFTER RESALE. [Sec. 107. 


After a resale within the section, it is provided that the 
seller is entitled to any profit and may sue for any loss. 


It seems that if the resale is at a loss exceeding any 
part-payment, such part-payment cannot be recovered.! 
Whether the seller can appropriate any part- payment to- 
wards the costs of resale is undecided in England.? It 
seems that under section 64 the seller must restore any 
benefit, but semble that means net benefit, and part-pay- 
ment can be appropriated to the costs of resale. 


If the resale is at a profit in England the question as to 
whether the buyer can recover any part-payment is 
undecided? Whether the rule that a party who 
rescinds must restore any benefit received applies* or 
whether the buyer is debarred from recovering because 
he cannot show readiness and willingness to perform 
his contract is not decided. In India probably the 
principle of section 64 would apply and any net benefit 
must be restored, but as a resale does not rescind the 
contract the point is not clear. 


Apparently after a legitimate resale a buyer cannot 
recover any deposit, for a deposit is a guarantee that the 
buyer will perform his contract, and is forfeited on his 
failure to do soi This would come under the general 
principle that where a contract of sale goes off by default 


cites Neis v. O'Brien (1896) 
50 Amer. St. R. 894, where it was 
held he could not. 

e Benj. 6th Ed. 955 takes this 
view. 

7 Palmer v. Temple, (1839) 9 
A. & E. 508; Howe v. Smith, 
(1884) 27 Ch. D. 89 C.A. ; Cornwall 
v. Henson, (1899) 2 Ch. 710 p. 715 
in C. A. (1900) 2 Ch. p. 802; 
Sprague v. Booth, (1909) A.C. 576 
P.C. ; see Madan Moken Singh v. 
Gaja Prasad, (L9) 14 C.L. 
p. 167. 


1 Fitt v. Cassanet, (1842) 12 
L. J. C. P. 70; Howe v. Smith, 
(1884) 27 Ch. D. 89. 

2 Benj. 5th Ed. 955. 


3 Cornwall v. Henson, (1900) 2 
Ch. pp. 302, 305. 


* See Clough v. L & N. W. RY. 
0871) L.R. 7 Ex. p. 37; Hunt v. 
Silk, (1804) 5 East. 449. 

5 See Fitt v. Cassanet, (1842) 4 
M. & G. p. 904; Cornwall v. 
Henson, (1899) 2 Ch. p. 715; 
Benj. 5th Ed. addenda CXLIII 


; x 
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Sec. 107.) WRONGFUL RESALE. 


of the purchaser, he cannot recover any deposit. It has 
been held in Madras that the question of the forfeiture 
of a deposit on the default of the seller depends on its 
reasonableness and does not come within section 74 of 
the Contract Act, nor within the principles of law laid down 
in decisions dealing with promises to pay specific sums 
in cases of breach of contract, although the deposit be to 
secure the performance of stipulations, some of which are 
but trifling and others not such.? 

The effect of a resale under the section is not to rescind? 
the contract entirely, for the buyer must bear any loss, but 
is not entitled to any profit on such resale. This was so 
at Common Law.‘ Apparently the seller sells gua owner, 
_and not as a quasi pledgee.® 

It has been held that where a party having a right to 
resell, wrongfully® resells the goods at an undervalue, 
especially if he himself is the purchaser, the principle of 
Armory v. Delamirie’ applies, and the Court may in a very 
liberal spirit estimate what the goods should have fetched.® 

But it would seem that the proper course is to relegate 
the seller to the position of having to prove his damage in 


1 Bishan Chand v. Radha 
Kishan Das, (1897) 19 C. 489, 


* Maclean v. Dunn, (1828) 4 
Bing. 722 ; Howe v. Smith, (1884) 


citing Ex parte Barrell, L.R. 10 
Ch. App. 512, and Howe v. Smith, 
L.R. 27 Ch, D. 89. and as to sales 
of land, see lbrahimbhai vw. 
Fletcher, (1890) 21 B. 827 F.B. 
and Balvanta Appaji v. Whatckar 
Bira, (1897) 23 B. 56 (Bench). 


2 Manian Pattar v. The M. R. 


Co., (1905) 29 M. 118 A.C. 16 M. 
L.J. 37, citing Wallis v. Smith, L. 
R. 21 Ch. D. p. 258, and not 
following Srinivasa v. Rathna- 
Sabafathi, 16 M. 474; see also 
Ockenden v. Henley, (1858) E. B. 
& E. 485; Hinton v. Sparkes, 
(1868) L.R. 3 C.P. 161; Lea v. 
Whitaker, (1872) L.R. 8 C.P. 70; 
Soper v. Arnold, (1887) 85 Ch. D. 
884, 37 Ch. D. 96. 


3 See Benjamin 5th Ed. p. 935. 


; x 
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27 Ch. D. 89 C.A. 

5 Benj. 5th Ed. 950. 

€ Meaning ‘unfairly.’ 

7 (1722) 1 Str. 504, ISm. L.C. 
10th Ed. 343 where a master 
wrongfully removed a stone from 
a ring and refuscd to produce it, 
the Jury were told to assess 
damages at the value of the most 
precious stone that could ft the 
ring. 

8 Nanchand v. Mussa Hasein, 
(1904) 6 Bom. L.R. 692. This 
rale is applied in England where 
a fiduciary relation exists : 
Ershine v. Sachs, (1901) 2 K.B. 
505 C.A.,; Macoun v. Ershine, 
(1901) 2 K.B. 493 C.A. (cases of 
stockbrokers), see § 652. 
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the ordinary way, for section 39 of the Contract Act would 
apply; and the resale, however unfair, would amount to an 
election to end the contract! : he can certainly so frame his 
suit, but if he elects to sue solely under the section, he 
cannot change the nature of the suit on the resale being 
held to be void. The English rule seems to be that if 
the resale has not been made in good faith or with due 
care, the buyer would have a right of action for any loss 
occasioned to him thereby, or might prove the facts in 
reduction of damages i in an action brought against him by 
the seller.? 

‘Where the resale is not valid, the measure of damage 
is the difference between the contract rate and the market 
rate at the expiration of a reasonable time in which the 
resale should have taken place, according to an Allahabad 
decision. But there seems to be no reason for a 
departure from the ordinary rule. The right given to the 
seller includes the right to a reasonable time for effecting 
a resale, but if he does not exercise the power according 
to the terms of the section, there is no reason why he 
should obtain any benefit under it, and the due date 
should be the day on which to ascertain the market value. 

If the resale is made in the face cf a tender, the buyer 
can consider the resale as altogether tortious and bring 
an action for trover against the seller, but if he had not 
made a tender, his remedy for an abuse of the power of 
resale would be an action for such abuse.® 

If the buyer has not been in default and the contract 
did not justify notice of resale,’ a resale is wrongful, 


1 Hagedorn v. Laing, (1816) 6 * Prag Narain v. Mul Chand, 
Taunt, 162; Benj 5th Ed. 042. (1897) 19 A. p. 541. 

2 Buchanan v. Avdall, (1875) 5 Walter v. Smith, (1822) ó B. 
15 B. L. R. 276; sce M. S. E. & Ald. 439; see Martindale v. 
Angullia vw. Sassvon, (1912) 16 C. Smith, (1841) 1 Q.B. 389. 

W.N. 593. 6 Blackburn, 8rd Ed. 482. 

? Benjamin th Ed. 954; 7 See Wilmshur.t v. Bowker, 
Davis v. Hedges, (1871) L.R. 6 Q. (1844) 12 L.J. Ex. 476. 

B. 687. 
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and the buyer can sue either for non-delivery! or treat 
the contract as rescinded and sue for damages? and return 
of any part payment?) Or he may sue in tort; if the 
resale was ata time when he was entitled to possession 
of the goods, he may sue for conversion‘ ; but not if he 
was not entitled to possession.’ 

There is no express provision in the Contract Act 
protecting a buyer at a legitimate resale, unless the first 
exception to section 108 can be construed to apply to 
the case, but at Common Law the original buyer if not 
entitled to possession at the time of the resale could not 
claim the goods from a second buyer. It would seem 
that by his default the original buyer impliedly gave his 
consent to such resale and is consequently estopped from 
disputing it. 

The position of a bond fide buyer at a wrongful resale 
is not free from doubt. It is not clear whether section 
108, exception (1), covers the case ofa seller in possession 
of goods sold.® If thatsection does not apply the Common 
Law principles are applicable." | 

The original buyer was only entitled to follow the 
goods if at the time of resale he was entitled to posses- 
sion. ^ If the seller immediately resold on the buyer's 
failure to pay where punctual payment was not of the 
essence of the contract, the buyer, unless at or before 


the resale he had tendered 


1 Bowdell v. Parsons, (1808) 10 
East. 359; Woolfe v. Horne, (1877) 
2 Q.B.D. 356. 

2 Chinery v. Viall, (1869) 29 L. 
J. Ex. 180 in tort; Cohen v, 
Foster, (1892) 61 L.J.Q.B. 648. 

3 Fitt v. Cassanet, (1842) 4 
M. & G. 898. 

* Martindale v. Smith, (1841) 
1 Q.B. 389; Chinery, v. Viall, 
(1860)29 L.J. Ex. 180. 

5 Milgate v. Kebble, (1841) 8 


; x 
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or paid all that was due,! 


M. & G. 100; Lord v. Price, 
(1873) 48 L.J. Ex. 49. 

5 Sec S 456. 

7 Addison, 10th Ed. 580. 

8 See under that section. 

? Now under the Factors Act 
of 1889 s. 8. and S. of G. Act 
s, 25 (1) the buyer is protected. 

19 Gosling v. Birnie, (1831) 9 
L.J.C.P. 105. 

11 Walter v. Smith, (1822) 6 B. 
& Ald. 489. 
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could not sue for the goods, as he was not entitled to 
possession,’ although at the time of suit he was ready to 
pay.* But if he had not been in default and tendered 
the price within the contract time though after the resale, 
he could follow the goods.? 

Account sales have been held to be frimá facie evidence 
of the amount realised at a sale of goods.‘ 

In Ruttonsay v. Jamnadas, damages were given on re- 
sale rates," and in a later case it was said that the price 
obtained on resale may, in the absence of a market rate, 
be accepted as evidence of actual value? and price 
obtained by the seller on a resale is presumptive 


1 Gosling v. Birnie, (1881) 9 
L. J. C. P. 106. 

3 Wilmshurst v. Bowker, (1889) 
5 Bing. N.C. 541, (1844) 7 M. & 
G. 882; Milgale v. Kebble, (1841) 
8 M. & G. 100; Lord v. Price, 
(1874) L. R. 9 Ex. 64, but see 
Adelphi Bank v. Halifax, (1887) 4 
T.L.R. 21 C.A. 

3 See Benj 5th Ed. 949 ; Donald 
v. Suckling, (1863) 35 L.].Q.B. p. 
247; Langton v. Higgins (1859) 28 
L.J. Ex. 252 ; Lord v. Price, (1874) 
L. R. 9 Ex. 64. 

£ Shearman v. Fleming, (1870) 
5 B. L. R. 619; Mayen v. Alston, 
(1892) 16 M. 238. 

5 (1882) 6 B. 692 O.C. 

5 Jugmohandas v. Nasserwanyi, 
(1901) 26 B. 744, citing Grebert 
v. Nugent, (1885) 15 Q.B.D. pp. 89, 
90; and compare cases where a 
buyer sues the seller for non-deli- 
very and seeks to recover his loss 
owing to his being unable to 
complete a resale. The price 
obtained in a resale by a buyer 
is prima facie evidence of the 





market value, i.c. if the resale 
took place in the ordinary course 
of Commerce, it is a reasonable 
test of the then value of the arti- 
cle. But where it was a special 
transaction in which a special 
price was given, in consequence 
of the peculiar exigencies of the 
purchaser, no such inference can 
be drawn. Therefore notice of 
resale in the former case would be 
unnecessary, in the latter it would 
probably be useless as affect- 
ing the damages recoverable. 
Maine on ‘ Damage’ 6th Ed. p. 211 
cites Engel v. Fetch, (1869) L. R. 4 
Q. B. p. 667, 38 L. J. Q. B. p. 306; 
Godwin v. Francis, (1870) L. R. 5 
C.P. 295, 39 L. J.C. P. 121, 22 L.T. 
338 ; France v. Gaudet, L R. 6 Q.B. 
199, 40 L. J. Q. B. 121; Horne v, 
Midland Ry. Co. L. R. 8 C. P. 181 ; 
Thol v. Henderson, 8 Q. B.D. 457. 
(See Maine on ‘Damages’ 6th Ed. 
p.189. These are cases of resale 
by the buyer illustrating the 
damages he can recover for 
breach of the first contract ; See 
§ 652). 
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evidence of their value. But if it is intended to use 
the price obtained of a resale as evidence of the 
market rate or value, it must be tendered as evidence 
thereof and the question as to the market rate expressly 
raised.? 

The section is not exhaustive or imperative, and the 
seller has other remedies. D the property has passed 
and the buyer refuses to accept and pay for the goods, the 
seller may resell under section 107 or he may sue the 
buyer for the price of the goods, delivery having been 
waived by the buyer's default in rejecting a tender there- 
of? and he may sue the buyer for reasonable charges 
for the care and custody of the goods.* The omission to 
exercise the power of resale under section 107 does not 
affect the right to recover the balance of the purchase 
money for goods bargained and sold.’ 


If the buyer's default amount to a repudiation of the 
contract, the seller, instead of reselling under section 107, 
may avoid the contract and sue for damages under section 
55,6 and the property then revests in him and he can 
resell without giving notice? as owner. This right also 
arises in such circumstances even if the property has not 
passed under the contract. If the buyer has not per- 
formed a condition precedent to his right of possession, 
the seller is discharged if he so elects, and can refuse 
delivery and resell and sue for damages. 


1 Stroud v. Austin, (18883) Cab. 5 Shoshi Mohun Pal v. Nobo 


& E. 119, Benj. 5th Ed. 807. 

2 Yule v. Mohamed Hussain, 
(1896) 24 C. 124, 126. 

3 P. R. & Co. v. Bhagwandas, 
(1909) 11 Bom. L. R. 885, 34 B. 
192 C. A and see § 332, Finlay 
Muir v. Radhakissen, (1908) 36 
C. 786 ; sec Civil Pro. Code, 1908 
Appendix A., form 3. 

* Greaves v. Ashlin, (1818) 3 
Camp 426 ; see S. of G. Act s. 37. 


; x 


(50 gle 


Kristo Poddar, (1878) 4 C. 801; 
Buldco v. Howe, 6 C. 64. 

5 Buldeo Dass v. Ho:we, (1880) A 
C. 04. 

7T Nga Shwe Tw v. Nga Chit, 
U B R. (1905) Contract 9. 

5 Wilmshurst v. Bowker, (1841) 
12 L. J. Ex. 476 ; Woolfe v. Horne, 
(1877) 2 Q. B. D. 855 ; Rhymney 
Ry. v. Brecon Ry., (1900) 69 L. J 
Ch. 818. 
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The vendor is not obliged to go into the market and- 
resell goods refused by his purchaser in order to recover 
his damages, but be is bound to act as a reasonable 
man of business in the matter and cannot claim any 
damages beyond the loss which a man so acting would 
sustain.! 

For the Indian rule requires every party to mitigate 
damages.? But subject to section 73, where section 55 or 
section 39 applies, the seller may, instead of reselling, avoid 
the contract ; in which case he can sue for any damages 
suffered? but must restore any benefit he has received 
under the contract. But if he resells after avoiding the 
contract, it seems that he need not account for any profit 
made. In England, as a general rule, a seller avoiding a 
contract on repudiation, need not return any part of the 
price that has been paid®; he only need do so if the 
goods are resold at a profit. This is probably the same 
in India, as benefit under section 64 seems to mean net 
beneht. 


Pontifex J., said that the Contract Act appears to have 
taken away the power? of selling the goods to ascertain 
damages : section 107 requires notice, and, consequently, 
if no notice is given there is no power to resell.’ It 
was argued in reply to this that the Contract Act by 
giving another remedy to the vendor did not derogate 
from the power possessed originally under the Common 


1 Cf. Mackertick v. Nolo Coomar, 
(1903) 80 C. 477, O.C. ; see 8 652 
as to the buyer's duty to mitigate 
damages; See Bullen and Leake, 
6th Ed. 275; Brown v. Muller, 
L. k. 7 Ex. p. 32241 L J. Ex. 
214; Roper v. Johnson, L. R. 8 
C. r. p. 182, 42 L. J. C. P. 65; 
Dunkirk Colliery Co. v. Lever, 9 
Ch. D. p. 25; Nickoll v. Ashton, 
(1900) 2 Q. B. p.306, 69 L. J. 
Q. B. 640. 


2 Contract Act s. 78 explana- 
tion. See 8 652. 

3 See § 76. 

t See § 64. 

5 Howe v. Smith, (1884) 27 Ch. 
D. 89 C. A. 

9 Semble there never was such 
a power save in the case of 
perishable goods. 

7 Buchanan v, Avdall, (1875) 
16 B. L. R. p. 284, a decision 
largely on the pleadings. 


Sec. 107.) RESALE APART FROM THE ACT. 


Law.! This is doubtless a sound view ; but the question 
is what powers of resale existed at Common Law, and 
that will be discussed later.? 

Apparently the seller can resell in certain cases 
apart from the provisions of the section as where the 
goods are of a perishable nature or the market is.a 
fluctuating one. This was the Common Law,’ and the 
section does not seem to have altered the rule.* It seems 
that in such a case tne seller would be an agent of 
necessity.’ 

At any rate the price obtained on a fair resale in such 
a case would, it seems, be treated as frimá facie evidence 
of the market rate. And it is quite clear that all questions 
of reasonable notice would be considered with regard to 
the necessity for prompt action, especially as section 73 
imposes a penalty on a party not availing himself of 
opportunities to reduce the damages. ` 


Although no such suggestion has been made, it would 
seem that in a contract for perishable goods the parties 
must be taken to have intended that time should be of the 
essence of the contract; at any rate the time for acceptance 
must be intended to be within the time in which such 
goods could be sold in a marketable condition. The 
seller if he acts reasonably might claim to be entitled 
under section 55 to avoid the contract and resell as owner, 
in which case he must restore any net advantage obtained 
under section 64 and can sue for damages under section 
75. Itis clear that under section 64 the buyer would not 
be entitled to any profit on a resale, nor was he, it seems, 


2 But Benjamin’s view is that 
8. 107 faithfully represents the 
O.L. 5th Ed. p. 938. 

2 Gee § 457. 

3 Maclean v. Dunn, (1828) A 
Bing. 722 approved in Gosling v. 
Birnie, (1881) 7 Bing. 839; Fitt v. 
Cassanett, (1842) 4 M. & G. 898; 


Blackburn remarks that the dicta 
aie obiter, but probably the law 
was as stated, 2nd Ed. 469. 

* For a similar way of inter- 
preting s. 48 (3) of the Sale of 
Goods Act, see Benj. 6th Ed. 954 
and see § 441. 

5 Benj. Sth Ed. 950. 
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at Common Law.* The buyer would not be liable for the 
price? but only for damages. 

The meaning of the word ' perishable' has not been 
defined by the English Act, which gives a right of resale 
in the case of perishable articles without any notice? ; but 
it seems to mean not only goods which are such as to 
deteriorate physically by being kept, but also when they 
are such as to be subject to deterioration in a commercial 
sense, so as likely to become unmerchantable as such, 
although their physical substance be not likely to change, 
and it seems the rule applies where the price is perishable.’ 

A clause in a contract giving an option to the seller in 
case of the buyer's default in taking delivery to resell the 
goods and charge the buyer with any loss and expenses is 
valid,® and is not limited in its operation to cases in which 
the property in the goods, the subject matter of the agree- 
ment, has passed to the buyer" In MollSchutte's? case 
the agreement was to sell ten cases of goods to be ship- 
ped to Calcutta, and the sellers only shipped ten 
cases and tendered them to the buyer, and the goods 
were of the contract quality. They had appropriated 
the goods to the contract and doneall in their power 
to specify the goods as the subject of the contract, and 
were accordingly held entitled to resell them against the 


t There is no authority on the Bing. 722. 


point; Benj. 5th Ed. 938, 945 
argues, he wouldnot. But the con- 
trary is statedby Blackburn, 8rd 
Ed. 482 and by Benj. 2nd Ed. 648, 
4th Ed. 797, relying on Greaves v. 
Ashlin, (1818) 3 Camp. 426 ; which 
in the 5th Ed. p. 941 is said to be 
overruled by Maclean v Dunn, 
(1828) 6 L. J. C. P. O. S. 184. 

3 Chinery v. Viall, (1860) 29 
L. J. Ex. 180. 

3 See s. 48 (3). 

4 See Asfar v. Blundell, (1896) 
1 Q.B. 123; Dakin v. Oxley, (1864) 
15 C. B. N. S. 646. 

5 Maclean v. Dunn, (1828) 4 


; x 


(50 gle 


9 See Civil Pro. Code, 1908, App. 
A. Form 6. 


7 Moli Schutte v. Luchmi Chand, 
(1898) 25 C. 505 F.B. followed in 
Best v. Haji Mohamed, (1898) 28 
M. 18, overrules Yule v Mohamcd 
Hossain, (1897) 24 C. 124,1 C. W. 
N. 71and dicta in Clive Jute Min 
v. Ebrahim Arab, (1897) 24 C. 
177; Basdeo v. Smidt, (1899) 22 A. 
65. When aseller was given a 
right to resell on failure to pay by 
a fixed date, a resale without 
notice to the buyer was held to be 
good ; Tukuu Singh v. Honumans, 
(1902) 7 C. W. N. 108. 
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buyer under such a clause. But where the sellers sold 
700 tons of sugar and imported it in bulk and did not 
separate any portion or in any way appropriate any por- 
tion or tender it, and, after notice to the buyer, resold a 
certain quantity which remained unseparated from the 
bulk until after the resale, it was held that there were no 
goods ascertained or even appropriated to the contract 
and the goods resold were in no sense the subject of the 
contract, and therefore a clause giving an option to resell 
did not apply.! A clause might be so framed as to cover 
even such a case.! 

A seller selling under a power must duly follow its 
terms.? 

Generally such a clause provides that the seller shall be 
entitled to any profit on the resale, and even if it does 
not, it seems that the buyer could not claim any profit? 
any more than a seller, under a contract allowing the 
buyer to purchase elsewhere on the seller's default and 
charge him with the difference, can claim the difference 
if the buyer acting under such a clause purchases at a 
lower rate.* 

Benjamin ? considered the position of a seller pro- 
ceeding under a power of resale in his contract to be less 
advantageous than where he resells apart from any special 
power. He stated " where the sale is thus conditional 
(that is the seller has expressly reserved the right of 


1 Angullia Co. v. Sassoon & Co., 
(1912) 39 C. in the C. A. (not yet 
reported), 16 C.W.N. 598, the sell- 
ers called on the buyer to take 
delivery, but only of goods in 
bulk. In the course of argument, 
Woodroffe, J. pointed out that 
“ resell " was an incorrect word, 
as the contract contemplated the 
sale of goods against the buyer 
which had not been sold to him: 
he suggested the clause meant a 
right to sell similar goods against 
the buyer if he failed to take 
delivery: i twas beld that a clause 


; x 


C30 qi C 


might be so framed as to give 
that right. In Best v. Haji Moha- 
med, (1898) 28 M. 18. the goods 
were not separated, but the point 
was not raised. 

2 Lamond v. Davall, (1847) 9 
Q. B. 1030; S of G. Act s. 484 (4). 

3 Benj. 5th Ed. 945. 

* Simmons v. Mill..r, (1889) 15 
T. L. R. 100. 


5 2nd Ed. 648, 4th Ed. 797; in 
Blackburn 8rd Ed. 500, this pass- 
age is cited with approval, 
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re-sale) the vendor's rights are very different from those 
which exist in the absence of an express reservation of 
power to resell, and he is in duriori casu. He runs all 
the risk of a resale without any chance of a profit, for he 
has clearly no right to the surplus if the goods are sold for 
But where such express 
reservation does not exist, the effect of a resale not being 
to rescind the sale, the goods are sold by the unpaid 
vendor quá pledgee, and as though the goods were 
pawned to him: they are sold as being the property of 
the buyer who is of course entitled to any excess if they 
sell for a higher price than he agreed to give." But under 
section 107 this is not so and the editors of the fifth edition, 
Benjamin,? doubt the whole of the passage, and contend 
that Lamond v. Davall® shows that there is no distinction 
between the two positions, and in no case can the buyer 
claim the proht. 

The reservation by the seller of a right of disposal 
involves primd facic the existence of a condition precedent 
to the passing of the property to be performed by the 
buyer, and therefore gives the seller a power to dispose 
of the goods, at any rate, so long as the buyer is in default.‘ 
If the buyer previous to the exercise of the seller of his 
power to resell, tenders performance of the condition 
within the time allowed by the contract, a resale would 
be tortious5 A resale, while the buyer was in default, 
would be a rightful rescission within section 75 of the 
Contract Act and the seller could sue for any loss sustained 
through the non-fulfilment of the contract.® 


1 Citing Sugden on ‘ Vendors 
and Purchasers’ 14th Ed. 39: ex 
parte Hunter (1801) 6 Ves. 94, 97. 
This is not soin India ; the seller 
need not account fora profit ; 8.65 
does not apply, Oriental Co. v. 
Narasimha, (1901) 25 M. p. 214. 


2 Page 9465. 
s (1847) 16 L. J. Q. B. 186, see 


Ls Ó Q | C 


also Chinery v. Viall, (1860) 29 
L. J. Ex. 180. 

* Ogg v. Shuter, (1875) 1 C. P. 
D. 47 C. A. 

5 Mirabita v. Imperial Otto- 
man Bank, (1878) 8 Ex. D. 164 
C. A. 


€ Ryan v. Ridley, (1902) 8 Com. 
Cas. 105. 
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If the property has not passed, the seller can resell the ` $ 460. 

: Where 
goods as owner and give a good title to the buyer. It property 
may be that he commits a breach of contract in con- mot passed. 
sequence of such resale, but until the property has passed 
the buyer has only a remedy tn personam. 

The seller may avoid the contract whether the property Righ da 
has passed or not if the case comes within the purview of rescind 
section 55,1 and can, in such a case and also if section 39 ID E 
applies, recover any damages which he has sustained by passed. 
the breach ofthe contract. For even if he has resold 
the goods the contract is not so far rescinded that he 
cannot sue for damages.? 

It was held that if the sale is a sale of things of 
quantity generally and the vendor will fulfil his contract 
by delivering any articles of the character and description 
mentioned in the contract, the vendor may, after he has 
recovered possession by exercise of the right to stop, 
resell them, but he may be obliged to furnish other goods 
answering to the contract on tender of the price by the 
consignees. But it seems that the property would have 
passed on shipment and the seller cannot resell except 
under section 107 or unless the delay was such that it 
amounted to repudiation, in neither of which cases could 
the buyer afterwards claim delivery. 

In America, if a fair public sale is made by the vendor ` § 462. 
after advertisement, the selling price is to be taken as oo 


the market price, even if the vendor buys himself.5 
The right to fix the price by a resale is especially clear 
if the property is of such sort as depreciates rapidly.® 


1 Buldeo Dass v. Howe, (1880) 
6 C. 64 C. A. 

2 See § 75. 

3 Maclean v. Dunn, (1828) 6 
L. J.C. P. (O. S.) 184; Page v. 
Cowasjee, (1806) L.R. 1 P. C. 127, 
145; see Haridas v. Kalumull, 


Es O d ie 


(1908) 30 C. 649. 

* Clay v. Harrison, 10 B. & C. 
99, 8 L. J. (O. S.) K. B. 90. 

5 Ackerman v. Rubens, (1901) 
167 N. Y. 405. 

6 Puritan Coke Co. v. Clark, 
204 Pa. St. 656, 


Section 168. 
Title 
conveyed 
by seller 
of goods to 
buyer. 


CHAPTER XV. 
Sales by Non-Owners. 


No seller can give to the buyer of goods a better title to 
those goods than he has himself, except in the following 
Cases :— 

Exception 1.—When any person is, by the consent of 
the owner, in possession of any goods, or of any bill of 
lading, dock-warrant, warehouse-keeper's certificate, 
wharfinger's certificate, or warrant or order for delivery, 
or other document showing title to goods, he may trans- 
fer the ownership of the goods of which he is so in 
possession, or to which such documents relate, to any 
other person, and give such person a good title thereto, 
notwithstanding any instruclions of the owner to the con- 
trary ; provided that the buyer acts in good faith and 
under circumstances which are not such as to raise a 
reasonable presumption that the person in possession of 
the goods or documents has no right to sell the goods. 

Exception 2.—If one of several joint-owners of goods 
has the sole possession of them by the permission of the 
co-owners, the ownership of the goods is transferred to 
any person who buys them of such joint-owner in good 
faith, and under circumstances which are not such as to 
raise a reasonable presumption that the person in 
possession of the goods has no right to sell them. 

Exception 3.— When a person has obtained possession 
of goods under a contract voidable at the option of the 
other party thereto, the ownership of the goods is 
transferred to a third person who, before the contract 
is rescinded, buys them in good faith of the person in 
possession; unless the circumstances which render the 
contract voidable, amounted to an offence committed by 
the person ia possession or those whom he represents. 

In this case, the original seller is entitled to compensation 
from the original purchaser for any loss which the seller 


Ls Ó Q | C 


Sec. 108.] SALES BY NON-OWNENS. 417 


may have sustained by being prevented from rescinding 
the contract. 
Illustrations. 

(a) A buys from B, in good faith, a vow which B 
had stolen from C. The property inthe cow is 
not transferred to A. S 

(b) A, a merchant, entrusts B, his agent, with a bill of 
lading relating to certain goods, and instructs B 
not to sell the goods for less than a certain price, 
and not to give credit to D. B sells the goods to 
D for less than that price, and gives D three 
months’ credit. The property in the goods 
passes to D. 

(c) A sells to B goods of which he has the bill of 
lading, but the bill of lading is made out for deli- 
very of the goods to C, and it has not been 
indorsed by C. ‘The property is not transferred 
to B. 

(d) A, B and C are joint Hindu brothers, who own 
certain cattle in common. A is left by B and C 
in possession of a cow, which he sells to D. D 
purchases bond fide. The property in the cow 
is transferred to D. 

(c) A by a misrepresentation not amounting to cheat- 
ing, induces B to sell and deliver to him a horse, 
A sells the horse to C before B has rescinded ° 
the contract. The property in the horse is trans- 
ferred to C, and B is entitled to compensation 
from 4 for any loss which B has sustained by 
being prevented from rescinding the contract. 


(f) A compels B by wrongful intimidation, or induces 
him by cheating or forgery, to sell him a horse, 
and, before B rescinds the contract, sells the 
horse to C. The property is not transferred to C. 


Section 108 is like the greater part of the Contract Act English 


badly expressed and shows clearly how very sketchy the Law. 
27 
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drafting is. The Sale of Goods Act illustrates the 
deticiences of this section. Section 21 enacts that sub- 
ject to the provisions of this Act, where goods are sold 
by a person who is not the owner thereof and who does 
not sell them under the authority or with the consent of 
the Owner, the buyer acquires no better title to the goods 
than the seller had, unless the owner of the goods is by 
his conduct preciuded fron denying the seller's authority 
to sell. The two provisoes to the section,"save enact- 
ments enabling the apparent owner of goods to dispose 
of them,! and sales under Common Law or statutory 
powers,” or under an order of a court of competent 
jurisdiction. 

If goods are attached by the seller's creditors, a buyer 
holds them subject to the creditor's rights? There is no 
questiou of notice as in England.* 


Current coin and negotiable instruments are not subject 
to the section. Neither does the section apply to passing 
of Government promissory notes for money.® 


Shares are goods within the meaning of the section.® 
'This follows from the wide dehnition given to goods 
under the Code.’ 

It must be noted that this section does not limit in any 
way the statutory powers given in India to the Official 
Assignee to sell, or to the Otticial Receiver, or to courts of 


1 The Editors of Benjamin 5th 
Ed. p. 9 do not knowto what this 
refers : Chalmers Sth Ed. p. 54 
suggests the Bills of Lading Act, 
Bankrupicy Act (reputed owner- 
ship), Bills of Sales Act. 

2 See § 454. 

3 Civil Pro. Code 1908 s. 64 
O. XXI r. 59. See Mohanlal v. 
Chunilal, (1903) 4 Bom. L.R. 814. 

* S. of G. Act s. 26 (1). 





5 Dasaundi v. Imam-ud-din, 18 
P. R. 1905. 


SR D. Sithua vw. National 
Bank, (191C) 12 B .m. L. R. 870. 

7 Sce illustration to s. 88; in 
England certificates of Railway 
stock were held not to be goods 
within the Factors Act of 1842, 
Freeman v. Appleyard, (1862) 82 
L. J. Ex. 175 nor blank transfers 
of shares ; Williams v. Colonial 
Bank, (1888) 38 Ch. D. 888. 
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law,! or to executors and administrators, or to finders of 
goods, or to pawnees,? or to landlords distraining for 
rent; nor does it affect the position of a trustee selling 
and the limited rights of the cesíui qui trust to follow 
trust property *; nor the powers of a master of a ship in 
certain circumstances of necessity,5 for his powers are 
derived from the law merchant, and this section does rot 
cover the case. | 

Further the section does not control the powers of 
agents to bind their principals 9 or of partners, or of 
mortgagees, allowed by the owner to carry on a business, 
and effect sales in the ordinary course of such business,’ 
nor does it limit the law of estoppels,® of which it is itself 
an instance. 

A true owner may preclude himself from denying 
the authority of a non-owner to sell. This rule, however, 
was and is not of much practicable assistance to buyers 
or lenders, as in England it has been held that the mere 
fact that the owner has given possession to a person who 
or whose bailee deals with the goods without authority, 
does not estop the owner as against an innocent buyer or 
pledgee,? nor does a person whose employment consists in 
dealing with other men's goods in one way acquire by 


1 Civil Pro. Code, 1908 s. 51, 


Taylor v. McKeand, (1880) 5 
O. XXI. see Trustees Ac: XXVII 


C.P D. 358; cf Gough v. Wood, 


of 1866 ss. 7, 22, 25, 26. 
2 Contract Act s. 169. 
3 Contract Act s. 176. 


* Trust Act II of 1882 ; Sander 
Deo v. Bhagwan, (1908) 80 A. 165. 


5 Page v. Cowasjec, (1866) L.R.1 
P.C. p 144; Australian S. N. Co. 
v. Morse, (0872) LR. 4 PC 222; 
Acalos v. Burns, (1878) 8 Ex. D. 
282 C.A.; Kaltenback v. Mackenzie, 
(1878) 3 C.P.D. p. 473: Allantic 
Mutual Ins. Co. v. Huth, (1880) 
16 Ch. D. 474 C.A. 


9 Contract Act s. 237. 


7 National Mercantile Bank v. 
Hampson, (1880) 5 Q.B D. 177; 





(1894) 1 Q.B. 713 C A. 


8 Evidence Act s, 115, Contract 
Act s. 237. 


® Weiner v. Gill, (1905) 2 K.B. 
172 ; Johuson v, Crédit Lyonnais, 
0877 L. R. 3 C.P. D. p. 39; 
Farquharson v. King, (1902) A.C. 
325, but sce Bryce v. Ekrmaun, 
(1904) 7 F. 5. Considered in 
Truman v. Attenborough, (1910) 
26 T. L. R. 601. No estoppel 
arises where goods are delivered 
for sale or return, if the property 
is not to pass until payment ; ibid, 
Edwards v. Vaughan, (1910) 26 
T. L. R. 849 affirmed in C. A.; ibid. 
p. 545. 
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possessing goods in the course of that employment, 
ostensible authority to deal with them in any other 
way.! 

But the buver may rely on any admission of the owner's 
which, if true, would have given him a good title to the 
goods, if in fact he purchased relying on that statement,? 
and would be prejudiced if the seller were allowed to 
contradict it. 

The case of sellers consenting to suD-sales has already 
been discussed, of which class of case Henderson v. 
Williams? is one of the strongest : therethe owners were 
induced by Fletcher who pretended to be the agent of a 
well-known customer, to instruct Williams to tratsfer 
goods to Fletcher's order. Fletcher sold the goods to the 
plaintiff who, after obtaining a statement from Williams 
that he held the goods to his, the plaintiff's order, 
innocently paid for them. Lord Halsbury said that the 
owners were estopped from claiming the goods after 
allowing Fletcher to hold himself out as owner. 

In all cases when a party has been estopped from 
denying that the property has passed, there must have 
been a representation that it had passed or that the 
buyer’s title was complete, and the buyer must have alter- 
ed his position relying on such representation. Unless 
he has been prejudiced, which is a question of fact,* 


1 Cole v. N. W. Bank, (1875) 
L.R. 10 C.P. p. 369. 

2 Pickard v. Sears, (1837) 6 A. 
& E. 469; Freeman v. Cooke, 
(1848) 18 L.J. Ex. 114; Gregg v. 
Wells, (1889) 10 A. & E. 90; Simm 
v. Anglo-American Telegraph Co., 
(1879) 5 Q.B.D. 188, 215, 216. If 
he knew the truth there is no es- 
toppel, but if there isan estoppel 
in favour of a person, he can give 
a good title to a purchaser, from 
him whatever such purchaser's 


knowledge may be. Sarat Chunder 


Dey v. Gopal Chunder Laha, 
(1892) 19 I. A. 208, 290. 

3 (1895) 1 Q.B. 521 C.A ; Wood- 
lev v. Coventry, (1863) 32 L.J. Ex. 
185; Knights v. Wipen. (1870) 
L.R. 5 Q.B. 660; Dixon v. Kenna- 
way, (1900) 1 Ch. 833 ; Selon v. 
Lafone, (1887) 19 Q.B D. 68 C.A.; 
J.C. Shaw v. Bill, (1884) 8 M. 38. 

* Kingston upon Hull v Hard- 
ing, (1892) 2 Q.B. p. 506; Foster 
v. Tyne Pontoon Co., (1894) 63 L.J. 
Q.B. 50. 
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there is no estoppel.! There is sufficient prejudice if, 
after paying for goods, a buyer is assured that they are 
available for the contract, and he is thereby induced 
to rest satished and to take no further steps for his 
protection, if he loses anything by so doing. But the 
mere payment of money which can be recovered is not 
sufficient prejudice,? unless there is trouble and expense 
coupled with delay in recovering it.? 

The mere issue of a delivery order is not sufficient to 
raise an estoppel. but it may do so if the form indicates 
that the goods are free from lien, and if the other circum- 
stances show an intention that it should be acted by the 
buyer.’ 

As stated before ® cases of bailees assenting to sub-sales 
depend on two doctrines, that of attornment and that of 
estoppel. A sub-buyer cannot recover the goods or 
damages against a bailee, unless he can aver that the 
property in the goods had passed to him. Mere attorn- 
ment only completes the title when the goods are 
ascertained and nothing further remains to be done to them 
by the seller or the bailee on his behalf to ascertain the 
price or to make the goods deliverable. If the seller or the 
bailee has to do anything to the goods the property has 
not passed to the first buyer and the authority of the bailee 
to deliver is conditional on the thing being done and on fai- 
lure of the consideration for the authority, as on insolvency 
of the original buyer, may be revoked. Mere attornment 


1 Dixon v. Kennaway, (1900) 1 
Ch. 833 ; Knights v. Witten, (1870) 
L. R. 6 Q. B. 660; Ogilvie v. W. 
Australian Co., (1896) A.C. p. 270 
B.C, 

3 Carr v. L. & N. W. Rv, 
(1875) L.R. 10 C.P. pp. 317, 318. 

3 Compania Naviera Vascon- 
zada v. Churchill, (1906) 1 K.B. 
287, 250. 


t Farmeloe v. Bain, (1876) 
1 C.P.D. 445; Mordaunt v. British 
Oil Milis, (1910) 2 K.B. 502. It 
was said lo be a promise £n 


futuro: Gillman v. Carbutt, (1889) 


61 L. T. 281. 

5 Merchant Banking Co. v. 
Phoenix, 1876, 5 Ch. D. 205, 285; 
Anglo-India Jute Mills v. Omade. 
mull, (1911) 38 C. 127. 

6 See § 357. 
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in such a case does not complete the sub-buver's rights.* 
If the sub-buyer knows the facts no esloppel can arise, 
no matter what the bailee does, but if the sub-buyer 
is ignorant of the facts which prevent the property 
passing, a bailee who by attorning represents in effect 
that the property has passed and thereby induces the 
buyer to alter his position, is estopped from setting 
up that it has not? But a mere assurance that a delivery 
order is in order means that the bailee will carry out his 
contract to deliver by delivering to the person presenting 
the delivery order subject to the terms of the original 
contract. To raise an estoppel there must be a represen- 
tation that the properly has passed? or an intention to 
induce or permit the other party to believe that the price 
has been paid.* Allthe cases where the bailee was held to 
be estopped turned on more than mere attornment where 
the goods were unascertained.5 Gillet v. Hill? which is 
cited as against this view," was a case where the sacks sold 
were specific and a delivery order was accepted generally, 
and cases of unascertained goods were distinguished. It 


1 Unwin v. Adams, (1858) 1 
F. & F. 312. 


Kuwar, (1874) 1 I. A. 161; Law 
v. Bouveric, (1891) 3 Ch. p 118; 


2 Per Blackburn J. on Biddle v. 
Bond, (1866) 6 B. & S. 225, ap- 
proved in Henderson v. Williams, 
(1895) 1. Q. B. p. 534; see Simm 
v. Anglo-American Telegraph Co., 
5 Q. B. D. p. 202, 211, 216, where 
Knighls v. Wiffen, (1870) 82 L. J. 
Ex. 185 is explained as depending 
on an admission that the goods 
were separated. 

3 Mordaunt v. British Oil Mills, 
(1910) 2 K. B. 502. At any rate it 
may only mean that, and if there 
is any ambiguity there is no es- 
toppel, for every estoppel must be 
certain to every intent and not be 
taken by argument or inference. 
Rani Mewa Kuwar v. Rani Hulas 


(50 q le 


but sce £bid p. 106 


t Anglo-Indía Jute Mul v. 
Omademull, (1911) 38 C. 127, 
following Merchant Banking Co. 
v. Phoenix, 5 Ch. D. p. 286. 

5 Stonard v. Dunkin, (1810) 
2 Camp. 844; Gosling v. Birnie, 
(1881) 7 Bing. 389 ; Holl v. Griffin. 
(1883) 10 Bing. 246 ; Woodley v. 
Coventry, (1863) 2 H. & C. 164; 
Hawes v. Watson, (1824) 2B. & C. 
640; Coveniry v. GER, (1883) 52 
L. J. Q. B. 604, 11 Q. B. D. 776. 
(two delivery orders for the same 
goods). 

e (1834) 2 Cr. & M. 530. 

7 Laws of Eng. Vol. II p. 408. 
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was suggested that the buyer must know that goods are 
not ascertained if the order is accepted and it was said 
that an acceptance of an order means that the goods will 
be separated and appropriated. But that as being a pro- 
mise in futuro would not raise an estoppel! It was 
held in an early case that a bailee on receiving notice 
from a buyer which showed that the buyer thought the 
goods were available for him, must reply promptlv if he 
wishes to set up a lien, and that after four days’ delay 
he was not at liberty to set up that he was unpaid? But 
there is no other authority for saying a bailee always owes 
any duty to a sub-buyer, and unless there is such a duty no 
estoppel could thus arise.’ It was argued recently that a 
bailee on notice from a sub-buyer of his purchase must 
give notice of his lien. The last case ? was not cited and 
the argument was rejected.* 

In England where the plaintiffs gave N a blank delivery 
order, they were held to have given him implied authority 
to fill itin, and were estopped from showing the authority 
was limited." But where the plaintiffs gave N a filled in 
delivery order which was altered by him and goods were 
delivered thereunder to an innocent buyer, it was held 
that the plaintiffs were not guilty of any negligence which 
was the proximate cause of the wrongful delivery and the 
goods could be covered.’ 


1 Gillman v. Carbutt, (1889) 61 
L. T. 281; even notice cf an inten- 
tion to abandon a right does not 
raise an estoppel, Chadwick v. 
Manning. (1896) A. C. 281 P. C., 
approving Jorden v Moncy, 5 H. 
L. C. 186. 


2 Green v. Haythorne, (1816) 1 
St :rk. 447. 


3 Coventry v. G. E. Ry.. 11 Q. 
B.D. p. 780; Swan v. N B. Austra- 
lian Co., 2 H. & C. 175, secus, if 
there is also any misrepresenta- 
tion,  Munnoo Lall vw. Lalla 
Choonee, (1873) 1 I. A. 144, 156. 


t Mordaunt v. British Oil 
yills,.(1910) 2 K. B. 502 (where 





there was part delivery to the 
sub-buver of goods paid for), 
citing Farmeloe v. Bain, (1876) 
1 C.P.D. 445. 


* The Union Credit Bank v. 
The Mersey Dock, (1899) 2 Q. B. 
205; Wahidunnos:a v. Surgadass, 
(1879) 5 C. 39 C.A ; Contract Act 
s. 288 illus. (b). cf. Negotiabe 
Instruments Act XXVI o! 1881, s. 
20 as to blank negotiable instru- 
ments and see for apparent autho- 
rity of officers of companies, 
George Whitechurch v. Cavanagh. 
(1902) A. C. 117 : Ruben v. Great 
GER (1904) 2 K. B. 712 

T. 
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The first part of this decision would clearly be good law 
in India: and it seems that if an owner gave delivery 
orders to an agent for 10 tons, it could not be said that 
after the orders had been forged by altering the 10 into 
100 that the owner's conseut to their possession by the 
agent subsisted.! 


The English rule that * wherever one of two innocent 
persons must suffer by the acts of a third he who has 
enabled such third person to occasion the loss must sustain 
it"? must be also considered ; but the rule is of little 
assistance as the werd * enabled" is indeterminate. It 
seems that the owner must have done some act on which 
the purchaser has relied and owing to which he has been 
misled : ¢.g., by holding out a person as having authority 


to sell: and it is not sufficient that he has been 
careless.? 


But in this connection it must be noted that English 


cases are no certain. guide, as the Indian law is wider, as 
will be pointed out infra. 


For the Indian law on Estoppel see Evidence Act 
section 115, and cases cited in the note.‘ 


At Common I.aw the general rule was as stated in the 
section apart from the exceptions. An innocent purchaser 
acquired no title if he bought from a person who had no 


1 See Contract Act s. 238, illus. 
(b), Grant v. Norway, (1851) 10 
C. B. 664, cf Ruben v. Great 
Fingall Consolidated, (1906) A. C. 
4890; Whitechurch v. Cavanagh, 
(1902) A. C. 111, and see the 
elaborate judgment of the H. of L. 
in Sclolneld v. Londesborough, 
(18:0) A C. 514 (spaces left in 
bill of exchange), 


2 See] Sm. L. C. lth Ed. 701. 





3 Farquharson v. King, (1901) 
2 K B, 697 C. A ; (1902) A.C. 
325 H. of L, 


t J. C. Shaw v. Bill, (1884) 8 M. 
38 (as to bailee attorning) ; Ram 
Pertab v. Marshall, (1889) 26 C, 
701 ‘agent’s apparent authority) ; 
cf. Contract Act s. 287;Anuglo-India 
Jute Mills v. Omademull, (1911) 
88 C. 127 C. aA. (as 
assenting to transfers). 


to owners 
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title,! even if he resold the buyer had no title against 
the true owner.? 

The exceptions ? to the general rule at Common Law 
were cases in which the doctrine of estoppel applied ; 
sales in market overt, which were,it seems, never recognised 
in India ; and sales by a person in whom the property 
was vested under a voidable contract, before such con- 
tract was avoided. 

In order to facilitate commerce a series of acts are 
passed in England called the Factors Acts. * The three first 
English Acts were extended to India by Act XIII of 1840 
and Act XX of 1844.5 The joint effect of those three Acts 
was summed up by Blackburn, J. ;? after reviewing the 
history and policy of the Acts, he proceeds to say: 
“ We do not think that the legislature wished to give to 
all sales and pledges in the ordinary course of business 
the effect which the Common Law gives to sale in 
market overt. The general rule of law is that where a 
person is deceived by another into believing that he may 
safely deal with property he bears the loss, unless he can 
show that he was misled by the act of the true owner. 
The legislature seems to us to have wished to make it the 
law that, where a third person has entrusted goods, or 


1 E.g. a buyer of treasure trove 
Att..-Genl. v. British Museum Trus- 
fees, (1903) 2 Ch. 58; The Tele- 
gratho, (1871) L. R. 3 P C. p. 685 
(goods taken piratically); Cooper 
v. Willomat, (1845) 1 C B 672,19 
L. J. C. P. 219 (fraudulent sale of 
bailee); Hollins v. Fowler. (1875) 
L. R. 7 H.L. 757 (sale by broker); 
Cundy v. Lindsay, (1878) 3 Ap. 
Ca. 459 (goods obtained by fraud): 
Helby v. Matthews, (1895) A.C. 471 
(hire purchase agreement) ; see 
for éhe principle Co onial Bank v. 
Whinney, (1886) 11 Ap. Ca. p. 435 
and Cahn v. Pockeit, (1899) 1 Q.B. 





p.659 C.A. See also Sarat Chun- 
der Dey v. Gopal Chunder Laha, 
(1892) 19 I. A. 203. 

3 Lee v. Bayes, (1856) 18 C. B. 
59^, 25 L. J. C. P. 249 (stolen 
goods sold at auction). 

3 See Fuentes v. Montis, (1868) 
L. R. 3 C. P. p. 276. 

* In 1823, 1825, 1842 and sub- 
sequently to the Contract Act in 
1877 and 1889. 

5 See G. I. R. v. Hanmandas, 
(1889) 14 B. 57, and are repealed 
by the Contract Act. 

$ Cole v. N. W. Bank, (1875) 
L. R. 10 C. P. 354 & p. 372. 
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the documents of title to goods, to an agent who, in the 
course of such agency, sells or pledges the goods, he 
should be deemed by that act to have misled any one 
who bond fide deals with the agent and makes a purchase 
from or advance to him without notice that he was not 
authorised to sell or to procure the advance.” ‘The former 
Acts, i.e. prior to the Factors Act of 1889, applied only to 
persons entrusted as factors or commission merchants, 
not to persons! to whose employment a power of sale 
is not ordinarily incident, as a wharfinger.! 


But it was also held that a mere insurance agent who 
on a particular occasion was entrusted with piciures to 
sell on commission, was within the Act of 1842.? 


A mercantile agent entrusted in some other capacity 
was held not to be within the Acts? such as a broker 
warehousing goods.‘ 


The expressions used in Factors Act varied slightly ; 
in 6 Geo. IV, clause 94, section 2, the term used was 
“ persons entrusted with and in possession of any bill of 
lading, etc.," and in section 4 " any agent or agents entrust- 
ed with goods or to whom the same may be consigned.” 
Section 2 was amended to include persons in possession of 
the goods themselves.* 


1 E. g. aclerk, Lamb v. Atten- 
borough, (1863) 1 B. & S. 8831; 


L. T. 338, doubted in Benj. 5th 
p. 81, but semble within s. 108. 


person in possession, Jaullerry v. 
Britten, (1838) 4 Bing N. C. 242; 
servant, caretaker, or bailee for 
carriage, safe custody, or other- 
wise; Heyman v. Flewker, (1868) 
18 C. B. N. S. p. 627; bailees, 
Loeschman v. Machin, (1818) 2 
Stark. 311; Cooper v. Willomat, 
(1845) 1 C. B. 672: tenant, Wood 
v. Rowclitfe, (1846) 6 Hare. 183. 


? Heyman v. Flewker, (1863) 
18 C. B. N. S. 519. followed in 
Tremoille v. Christie, (1893) 69 





5 E.g. a wharfinger, alsoa flour 
factor, Monk v. Whittenbury, 
(1881) 2 B. & Ad. 484; a ware- 
houseman and wool broker, Cole 
v. N. W. Bank, (1875) 10 C. P. 
364; forwarding agent, Hellings v. 
Russell, (1875) 88 L. T. N. S. 880; 
City Bank v. Barrow, (1880) 6 
A. C. 604. 

t Biggs v. Evans, (1894) 1 Q. 
B. £8. 


5 6 & 6 Vict. c. 39. 
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These provisions had been construed to mean “ factors 
or agents entrusted as such and ordinariiy having as such 
factor or agent a power of sale or pledge." ! 

The courts deliberately read " agent " for ‘‘ person "'.? 


The early cases chiefly turned on the word ''entrust- 
ed," but though the words ‘entrusted for sale" were 
omitted in 5 & 6 Vict., clause 39, the court held “an agent 
entrusted with possession of goods" within the meaning 
of the Act must have been entrusted as such for the 
purpose of sale.! 


The position of a person hiring goods in England is 
that he has no power to transfer them; but if he has agreed 
to buy them,? and there is no unfulfilled condition prece- 
dent to the passing of the property,* he can pass a good 
title by statute® but not if he has merely an option to 
buy 5; and provided he has agreed to buy the goods, he can, 
though the property has not passed, dispose of them or 
of the documents of title. 7? 


As Benjamin said about these early Acts, no one would 


venture to give a positive opinion as to their true 
construction. 

Under these Acts several decisions caused dismay in the 
City of London, such as Fuentes v. Montis? in which it was 
held that a secret revocation of authority made a subse- 
quent sale invalid ; so a vendor continuing in possession 


1 Cole v. N. W. Bank, (1875) 
L. R. 10 C. P. 3875; Heyman v, 
Flewker, (1868) 13 C. B. N. S, 
619. 

2 Johnson v. Crédit Lyonnais, 
(1877, 8 C. P. D. p. 45; 47 L.J. 
C. P. 241. 

3 Lec v. Butler, (1898) 2 Q.B. 
818 C A.; Hull Rope Works v. 
Adams, (1895) 73 L. T. 440; 


Thompson v. Veale, (1890) 74 L. 


T. 130 C. A: Horton v. Gibbins, 
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(1897) 18 T. L. R. 408. 

t Weiner v. Gill, (1904) 2 K.B. 
574 C. A.; Edwards v. Vaughan, 
(1910) 26 T. L. R. $45 C. A. 

5 Sale of Goods Act s, 23. 

€ Helby v. Matthews, (1895) A. 
C. 471. 

T Cahn v. Pockett, 
Q. B. 643 C. A. 

8 IV Ed. p. 22. 

? (1868) L. R. 4 C .P. 98, 38, 
L. J. C. P. 95. 
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ot goods sold was held not to be within the Acts,! nor a 
vendee obtaining possession.” 

The law was accordingly altered by later enactments.® 

The Law Commissioner’s draft section gave power to 
every possessor of moveable property to confer a good 
title on a bona fide purchaser. The Select Committee * 
thought the result was to give every bailee for any pur- 
pose the power to give a good title, and that India would 
become a market overt and an asylum for cattle thieves. 
They accordingly altered the section to its present form. 
The Contract Act repeals the Indian Factors Acts, the 
effect of which is stated above.5 

The meaning of the section, exception (1), is very 
obscure. It has never been before the Judicial Committee. 
It seems clear that the words “ with the consent of the 
owner ” were intended to prevent theives or receivers of 
stolen property from passing a good title ; and the words 
" notwithstanding the instructions to the contrary " were 
intended to prevent the secret withdrawal of authority 
from being operative.® 

As will be seen the Indian Courts have imported more 
into these phrases. The omission of the words " entrust- 
ed" or ‘mercantile agent " and the substitution of the 
word “ possession " have made the meaning of the excep- 
tion a most unnecessary problem. 

Although the Indian cases have not been decided on 
one or the same canon, all the High Courts bave agreed : 


in thinking that mere possession is not sufficient.’ The 


$ That is to reverse cases like 
Fuentes v. Montis, (1868) 38 L.J. 
C. P. 95. 


T Per Bachelor J. reviewing the 
cases in Mandlall v. Bank of 


1 Johnson v. Crédit Lyonnais, 
:1877) 3 C. P. D. 32. 

3 Jenkyns v. Usborie, (1844) 7 
M. & G. 678. 699 ; Van Casteel v. 
Booker, (1848) 18 L.J. Ex. 9,2 


Ex. 691. 


3 Factors Act 1877 and 1889, 
S. of G. Act 1892. 


* Report, para. 7. 
5 See § 469. 





Bombay, (1910) 12 Bom. L R. 316 
and seé the reversed judgment 
of Beaman,- J., which criticises in 
detail the previous decisions, 
(1909) 9 Bom. L.R. 926. 
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general view is that it means the possession of a mercan- 
tile agent or factor, but as this practically means reading 
the repealed Factors Acts into the section, the decisions 
have been couched in dubious language. 

The section has been considered in man$ cases. It has 
been held that section 108 is in part substituted for and 
in Pari materia with the Factors Acts XIII of 1840 and XX 
of leit, which are repealed by the present Act, and 
which extended to British India the provisions of the 
several Factors Acts, 4 Geo. IV, clause 83, as amended by 
6 Geo. IV, clause 94, and 5 & 6 Vict., clause 39.! 

These Acts created statutory exceptions to the general 
rule in the case of agents entrusted with certain mercan- 
tile documents.? 

The section is wider than the old Factors Acts? and 
than the present law in England, and therefore English 
decisions * are of little use in India. 

Crouch, C, J., who considered the section must be con- 
strued without reference toEngtish law, held 5 that “ the 
last words of the exception appear to show that the 
possession which is meant by the first part of the excep- 
tion is a possession which is unqualified, and not to be 
restricted otherwise than by the owner giving instructions 
to the person who has it. It is the kind of possession 
which a factor or agent has? when the owner of the goods, 
although he has parted with the possession, may give 
instructions to the person in possession what to do with the 
goods. In such a case it seems to have been intended 


1 See G. I. P. v. Hanmandas, Chettiar, (1903) 14 M. L. J. 69 


(1889) 14 Bom. 57 C. A. (bench), 27 M. 424. 
2 LeGeyt v. Harvey, (1884) 8 B. 5 Greenwood v. Holquctte, (1878) 
501. 12 B.L.R. 42 C.A. (hire-purchaser 


35 And it may be added in some with option to buy) approved in 
respects that the present one:  Biddomaye Dabu v. Seltaram, 
Factors Act of 1889, 52 & 53 Vict. (1878) 4 C. 497. 

c. 45, S. of G. Act s. 25. $ See Naganda Davey v. Baf pu, 

* Naganada Davey v. Bappu (1908) 27 M, 424. 
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that the person selling contrary to his instructions should 
give a title to the buyer, if the buyer acted in good faith. 
We think the exception does not apply where there is 
only a qualified possession such as a hirer of goods has, 
or where the possession is for a specific purpose."! 

This decision has been consistently followed ; in 1884 
it was approved by the Bombay High Court? when 
Sargent, C. J., ruled that '" section 108 is doubtless very 
general and the omission of the expressions ‘agent’ and 
‘entrusted with’ used in the repealed Factors Acts 
doubtless gives the section a larger scope than these Acts 
possessed as construed by the Courts in England. We 
think, however, it would be straining the expression ‘ by 
consent’ of the owner beyond its plain meaning if it 
were held applicable to cases where the possession is 
entirely beyond the control of the owner of the goods.” 
The learned Judge then cited the passage quoted from 
Greenwood v. Holquette® with approval and held that the 
new English Acts extending the operation of the old Acts 
to the case of a purchaser in possession of documents of 
title to goods, did not apply to India, and accordingly a 
purchaser did not lose his lien for the price of goods sold 
by the transfer ofa delivery order by a sub-buyer to 
another buyer.* 

In 1897 it was held 5 that possession by the consent of 
the owner in section 108 is far from extending to every 
case of detention of chattels with the owner's consent.’ 
The exception has particular relation to the cases of 
persons allowed by owners to have the indicia of property 
or possession under such circumstances as may naturally 
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1 See Naganda Davey e, Bappu, 
(1903) 27 M. 424. 

2 LeGeyt v. Harvey, (1884) 8 B. 
601 C.A. (purchaser's possession). 

3 Greenwood v. Holquette, (1878) 
12 B.L.R. 42 C.A. (hire-purchaser 
with option to buy) approved in 
Biddomaye Dabu vw. Sctlaram, 
(1878) 4 C. 497. 


* See § 477. 

5 Shankar v. Mokanlal, (1887) 
11 B. 704 (gratuitous bailee). 

$ The Court cited Lotan v. 
Cross as showing that in the case 
of a gratuitous bailment of a 
chattel, the possession remains 
constructively with the owner. 
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induce others to regard them as owners and constitut- 
ing some degree of negligence or defect of precaution 
imputable to the true owners. It does not mean a limit- 
ed possession as that oi a gratuitous bailee.? 


In the same way the meaning of the word “ possession " 
in section 178 has been construed to be the same as in 
section 108, exception 1. A servant has been held not to 
have possession suthcient to support a pledge, but only 
the bare custody of goods ‘eft in his possession A wife 
was held not to be empowered to pledge her husband's 
jewels which she was allowed to wear.‘ A hirer5anda 


warehouseman have been held not to have the requisite 
possession.? 


The effect of the above cited decisions ê is to limit the 
apparent meaning of the section, and it is open to doubt 
whether the Privy Council would support such a view : the 
fact was that the Judges found the section unexpectedly 
wide and construed it as meaning not what it said 
but what the previous repealed legislation had said, and 
were doubtless fortified by the view which the select com- 
mittees took of their own drafting. One decision stands 
out in opposition to the current of Indian authorities ; 
the Chief Court of the Punjab in Framji v. McGregor! 
where a buyer having left horses after sale to be exercised 
by theseller, a horse dealer, was held not to beentitled to 
recover them from a creditor of the seller's, to whom they 
had been transferred in satisfaction of a debt. Pollock 
blames the reporters for perpetuating such a decision.? 


24. B. 458 

5 Naganda Davey v. Bafpu, 
(1905) 27 M. 424,14 M. L. J. 69. 

6 Elaborately reviewed by 
Batchelor J. in Maudlall v. Bank 
of Bombay, (1910) 12 Bom. L. K. 
316 C. A. 

7 (190 ) Punj. Rec. No. 27. 

8 2nd Ed. 415. 


1 Cf. Nagunda Davey v. Bappu, 
(1903) 27 M 424. 

? Mandlall v. Bank of Bombay, 
(1910) 12 Bom. L.R. 316. where 
all the cases are reviewed. 

3 Bíddomoye Dubee v. Sillaram, 
(1878) 4 C. 497; see also Shankar 
v. Mohanlal, (1887) 11 B. 704. 

4 Seager v. Hukma Kissa, (1900) 
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Under the old English Factors Acts, the case! would 
have been decided on the ground that the dealer was 
entrusted not as a dealer but for a specific purpose,? but 
section 108 uses the words notwithstanding the owner's 
instructions to the contrary which seem to cover the case? 

There is also a judgment of Beaman, J.,4 which reviews 
all the authorities and dissents from the ratio decidendi 
of them all; he makes the suggestion that possession 
under sections 108 and 178, means the kind of possession 
to which the law attaches possessory remedies. There is 
everything in favour of this view except the previous 
decisions, and his judgment was overruled relying on 
them. But semble the judgment is the soundest exposi- 
tion of an exception which is perhaps an answerless puzzle, 
and it is quite probable that the Privy Council would 
endorse it. 

It is to be noticed that similar terms used in section 9 
of the Factors Act of 1889 and reproduced in section 25 of 
the Sale of Goods Act, namely " obtains with the consent 
of the seller possession of goods or documents of title to 
goods," which refer to a buyer or a person who has agreed 
to buy goods, have had a different construction placed upon 
them from that adopted in India. It was held in Cahn 
v. Pockett® the words * obtain with consent" in section 
25 are wider than “entrust” and at least exclude all 
consideration of the conditions upon or purposes for 
which actual possession was in fact voluntarily given. It 
was further held that the purchaser must take the risk of 
his vendor having found or stolen the goods or documents, 


! Framji v. McGregor, (1902) 
Punj. Rep. No. 27. 

2 A distinction which was 
adopted in. Mandlall v. Bank of 
Bombay, (1910) 12 Bom. L R. 316, 
whete a warehouscman was also 
a merchant ; see Greenwood v. 
Holquette, (1876) 12 B.L.R. p. 46. 
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3 See Cahn v. Pocketts, (1899) 1 
Q.B. p. 661. 

* Mandlall v. Bank of Bom- 
bay, (1909) 11 Bom. L.R. 926 
reversed (1910) 12 Bom. L.R. 816. 

5 (1809) 1 Q B. p. 661 C.A., 
afproved in Oppenheimer v. 
Frazer, (1907) 2 K.B. 71 C.A. 
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or otherwise got possession of them without the consent 
of the owner. But if! possession is obtained by the con- 
sent of the owner although it were under a contract 
voidable as fradulent, the possessor can pass a good title, 
however fraudulent the person in actual custody may have 
been in obtaining possession provided it did not amount 
tolarceny by a trick, and however grossly he may abuse 
confidence reposed in him, or violate the mandate under 
which he got possession he can givea good title,"? and where 
a buyer aftersale had the goods transferred to his own name 
in the warehouseman's books and obtained warrants from 
him for them, which he pledged, it was held by the 
House of Lords? that the buyer was not within section 
of the Factors Act of 1889, as he did not obtain the docu- 
ments of title from the sellers or with their consent. He 
got them in his own right and in his own name as owner 
directly from the warehouseman.* Lord Herschell said 
possession of the documents was obtained by virtue of his 
ownership of the goods * and cannot properly be said to 
have been obtained with the consent of tbe seller. 
Accordingly the seller was held entitled to recover the 
goods from an innocent third party to whom the buyer had 
pledged them. 

It would follow from the ratio dectdendi of the Indian 
cases that the Courts would recognise the rule estab- 
lished under the old Factors’ Acts,’ that if a person is 
in possession in some other capacity than that which the 
section is held t5 require, he is not within the section,’ as 


1 Omitting the classes of held not to be in possession with 


persons to whom this refers in 
England. 


3 Cahn v. Pockelt, (1899) 1 Q. 
B. p. 659 C. A. 


3 Inglis v. Robertson, (1395) 
A. C. 616. 


* Ibid, per Lord Watson. 


5 So a buyer who was given a 
delivery order by a seller was 


28 


the consent of the seller, but as 
owner: Jenkyns v. Usborne, (1844) 
7 M. & Gr. 678; see Van Casteet 
v. Booker, (1848) 2 Ex. 691. 


ê But see Framji v. McGregor, 
(1902) Pun. Rep. No. 27. 

7 City Bank v. Barrow, (1880) 
5 A. C. 664; Cole v. N.W. Bank, 
(1876) L. R 10 C. P. 854; cf. 
Biggs v. Evans, (1804) 1Q. B. 88. 
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Blackburn J. putsit, an auctioneer who hires a furnished 
house cannot be intended to be thereby enabled to sell 
the furniture so as to pass a good title.! ‘This distinction 
seems to have been approved in a Bombay case where a 
warehouseman who was also a factor received goods as a 
warehouseman and pledged them; no suggestion was 
made that he could do so as a mercantile agent? The 
section does not apply when the possession is for a 
specific purpose.? 

Where goods were supplied on approbation on sale for 
cash only or return, the property to remain with the owner, 
it was held that he could recover the goods though pledged 
with an innocent third party,* sed quaere whether this would 
apply to India, but the above-quoted decisions would 
cover this case. It bas also been held that a clerk has no 
apparent authority to sell and can give no title. His 
employers can recover goods sold by a clerk if they have 
not held him out as their agent to sell.’ 


When the Contract Act was passed the English rule 
was that a mercantile agent, whose authority had been 
secretly withdrawn and from whom the owner had 
demanded a return of the goods was not a person 
entrusted and in possession within the meaning of the 
then Factors Acts. There has been no decision as to 
what the legislature intended on this point, and the 


1 Cole v. N. W. Bank, (1876) 
L. R. 10 C. P. p. 373. 


20 T.L.R. 545 ; where it was held 
that the person in possession is 


? Mandlall v. Bank of Bombay, 
(1910) 12 Bom. L. R. 316. 

3 Greenwood v. Holquette, 
(1878) 12 B. L, R. p. 46. But if 
the specific purpose is to sell, the 
case would come with illustration 
b. The Enplish law is different, 
See cases cited in n. 4, tnfra. 

* Weiner v. Gill, (1904) 2 K.B. 
574 (1905) 2 K. B. 172, followed 
in Edwards v. Vaughan, (1910) 
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not a buyer; no estoppel arises 
in such cases: Truman v. Allen. 
borongh, (1910) 26 T. L. R. 601. 

5 Farquharson v. King, (1902) 
A. C. 325 H. of L. 

8 Fuentes v. Montis, (1868) L.R. 
8 C. P. 268 affirmed L. R. 4 C. P. 
93; the law was subsequently al- 
tered, Factors Act 1877, s. 2, 1889 
s. 2. (2). 
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wording ot the section is far from lucid. It seems that 
notwithstanding any instructions to the contrary"? mean 
that withdrawal of any authority to sell would not affect 
the buyer’s title, and section 208 shows that this is so in 
the case of agents unless the buyer knew thereof! But 
what the position is if the owner withdraws his consent 
to the possession, is not clear. The drafting of the 
Factors Act? shows what is required to alter the law. It 
seems, however, that as long as the possession continues a 
valid title can be given, for the wording is ** by the con- 
sent” and not ‘‘ with the consent.” 

But the wording “is, by consent, in possession" 
might be construed to mean tbat the person must be 
and not have been in possession by consent. The 
wording of the Sale of Goods Act, section 25, sub-section 
2, “obtains with the consent," has been construed to mean 
that it is immaterial if the consent is afterwards with- 
drawn. But the English sections and their construction 
are not safe guides. 

It seems that the owner might expressly make the 
performance of an act a condition precedent to his 
consent to possession, that is, a seller sending a bill of 
lading and a bill of exchange to a buyer might, though 
the transaction of itself implies no such condition, make 
acceptance of the bill of exchange a condition precedent 
to his consent to possession of the bill of lading. Had 


+ But auth: rised agents and 
factors entrusted with goods were 
not on the sime foo ing on this 
point at Common Law, Fuentes 
v. Montis, (1868) L. R. 4 C. P. 93, 
where Trueman v. Loder, (1840) 
11 A. & E. 589 was cited in argu- 
ment. 


2 See Factors Act 1889 s. 2 
(2) “has, with the consent of 
the owner, been in possession.” 


3 Cahn v. Pockett, (1899) 1 Q.B. 
p. 658, but see p. 456 infra. 
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t Cahn v. Pockett, (18€9) 1 Q.B. 
p. 666 ^er Romer L. J. See Mer- 
chant Banking Co. v. Phoenix, 
(1876) L. R. 6 Ch. D, p. 219: cf. 
cases of persons in possession 
under a sale or return agreement, 
the property not to pass until pay- 
ment: Truman v. Attenborough, 
(1910) : 6 T. L. R. 601; Edwards v. 
Vaughan, (1910) 26 T. L. R. 545. 
But this would not apply to cases 
of stoppage in transit where con- 
sent apart from fraud is not re- 
quired ;see G. I. P. v. Hanmandas, 
(1889) 14 B. p. 62. 
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the buyer in Juggernauth Agarwallah v. Smith! sold the 
bill of lading it seems that the contract made his posses- 
sion of the mate's receipts conditional on payment and 
there was no consent to possession without payment.! 


As to whether a buyer in possession of documents of 
title relating to goods sold to him, can by transferring 
them defeat the unpaid seller's rights and pass a good 
title free of such rights is not clear. 


The buyer, i£ the property has passed, is the owner of 
the goods, and can transfer his ownership without either 
possessing the goods or the documents of title, but apart 
from sections 102, 103, 108 and 98, he can only transfer his 
interest subject to the rights of an unpaid seller, and as the 
exception only gives power to transfer the ownership so as 
to pass a good title, there seems to be no principle for con- 
struing it as if it read," can pass a good title free from any 
lien or charge.” If the property has not passed the buyer 
can under the general law assign a contract subject to the 
seller's rights and even if possession of the goods or docu- 
ments of title gave him, under exception I, a power to 
transfer the ownership, there is nothing to indicate that such 
ownership would be free from the unpaid seller's rights. 

Sargent, C.].,? held that apart from custom,’ a purchaser 
could not by transferring a delivery order defeat the seller's 
lien. The report does not give the form of the order, but 
as the decision turned on section 108 apparently it showed 
title to the goods. 


The same learned Judge also held that a buyer in 
possession of documents of title within the meaning of 
section 108, exception 1, but not within the meaning of the 


1 (1904) 83 C. 547, 31 C. 178 3 .Anglo-India Jute Mills v 
(a case of pledge and of dubious Omadcmull. (1910) 38 C. 127, 


authority). and see Juggernauth Agarwaliak 
2 LeGeyt v. Harvey, (1884) 8 B. V- Smith, (1906) 33 C. 547, (1907) 
501. 34 C. 178 (a case of pledge of a 


bill of lading). 
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same words in section 102, could not by transferring such 
defeat the right to stop.! 

The Calcutta Appeal Court seem to have been of a 
different opinion? Where a buyer sold a delivery order, 
Jenkins, C.J., said that under section 108the transferee of a 
document of title acquires a title to the goods to which 
it relates. The decision turned on questions of custom 
and estoppel, and section, 108 was said not to apply as the 
delivery order related to unascertained goods. It seems 
clear, however, that the Court considered a buyer within 
the exception. The point was not taken in argument and 
the rulings of Sargent, C.J., were not cited. But if the 
limitation of the meaning to be ascribed to possession 
according to Greenwood v. Holquette,A that it must be such 
that the owner may give instructions to the possessor, is 
sound, it seems that a buyer is not within the exception. 
In that case * a hirer with an option to buy was held not 
to have possession within the meaning of the section.® 


In an earlier Calcutta case? the view taken was that 
the transfer of a delivery order to give a good title 
required the seller's assent, but the form of the order is 
not given and the question whether it was a document 
showing title to goods was not raised. In that case the 
buyer aíter obtaining delivery orders requested the 


1G. I. P. v. Haumandas, 
(1889) 14 B. 57, but sec § 417. 
2 Anglo-India Jute Mills v. 


enough, without regard to the 
distinction drawn in England 
between cases where the hirer 


Omademull, (1910) 38 C. 127, 
and see Juggernauth Agarwallah 
v. Smith, (1906) 88 C 547, (1907) 
54 C. 173 (a case of pledge of a 
bill of lading). 

3 See § 484. 

4 (1873) 12 BL R. 42. 

5 Cited in Nagandra Davav v. 
Bappu, (1903) 27 M. 424, for the 
proposition that possession under 
a hire purchase agreement is not 
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has agreed to buy, and has only 
an option to buy ; in the latter case 
he is not a “ buyer" within s. 9 
of the Factors Act of 1889; Helby 
v. Matthews, (1895) AC. 471 
H.L. ; Lee v. Butler, (1893) 2 Q.B. 
818; Hull Ropes Co. v. Adams, 
(1895) 65 L.J. Q.B. 114. 

^ Ganges Manufacturing Co. v. 
Sourugmull, (1880) 5 C. 669. 
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unpaid sellers to give a note authorising a third party to 
receive delivery and the sellers gave it. The Courts 
accordingly held that the sellers were estopped from 
setting up their lien as the third party advanced money 
on the faith of their note. It seems then that the delivery 
orders showed title to the goods, for if they showed that 
the price had to be paid, no inference of waiver of lien 
could have arisen. 

There is also the case of Jugvernanth Agarwallah v. 
Smith, where a seller sent mate’s receipts obtained in the 
buyer’s name to the buyer for inspection only. The 
buyer without paying for the goods exchanged the mate's 
receipts for bills of lading? and pledged them. It was 
not suggested that a buyer was not within section 178. 
The view taken was that the property had passed to him 
and that the pledge was as owner; in which view the 
point did not arise, as the contract was voidable only 
within exception 3. 

When the Contract Act was passed the law in England 
was that a disposition by a buyer in possession of docu- 
ments of title other than bills of lading did not defeat the 
seller's rights, because he was not intrusted as an agent? 
but held them in his own right.* The law was altered 
in 1877.5 

The only cases in which a buyer could give a title 
good against the seller's rights was when he had obtained 
the property in goods under a voidable contract : this was 
the Common Law * and is now enacted by section 23 of 


1 (1906) 38 C. 547, 34 C. 173. 

2 See para. 479. 

3 See Cole v. N. W. Bank, 
(1875) L. R. 10. C. P. p. 373; 
Mc Ewan v. Smith, (1849) 2H L. 
C. 309; cf. Merchant Banking Co. 
v. Phoenix, (1877) 5 Ch, D. 205. 

t Jenkyns v Usborne, (1844) 7 
M. & Gr. 668; Van Casteel v. 
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Booker, (1848) 2 Ex. 691 ; Fuertes 
v. Montis, (1868) L.R. 3 C.P. 268, 
and see Inglis v. Robertson, (1898) 
A. C. 629 set out in para. 474. 

5 Now see s. 9 Factors Act (1889) 
reproduced in s. 25 (2) of the S. 
of G. Act. 

€ Cundy v. Lindsay, (1878) 3 
A. C. p. 464. 


Sec. 108, Ex.1.] DISPOSITIONS BY BUYERS. 


the Sale of Goods Act. He could also defeat the seller's 
right to stop by dealing with a bill of lading. 


These cases are specially provided fur by the Contract 
Act which does not repeal the Bills of Lading Act of 
1856 under which a bill of lading is transferable by 
endorsement and the propeity in the goods to which it 
relates pass by endorsement to the endorsee. Under section 
102 a buyer can defeat the seller’s right to stop by assign- 
ing a document of title’ toa bond fide buyer who gives 
value therefor. The very presence of that section? in its 
unqualified form seems intended to differentiate the 
position of a buyer from a person in possession under 
exception 1 of section 108. A similar argument with 
respect to section 47 of the Sale of Goods Act failed 
because that section is expressly made subject to the 
other provisions of that Act. Section 98 on the face of 
it shows that a seller's lien is not defeated by the buyer 
transferring documents of title, but that may be merely 
inaccurate drafting.’ 

Exception 3 covers the case of a buyer in possession 
of goods under a voidable contract and preserves to 
a certain extent the Common Law exception to the 
general rule. 

It would seem then that the Legislature did not intend 
to alter the previous law and the view taken by Sargent 
C. J., is correct. 


1 Held by Sargent C. J. not to 
mean the same as in 3.108: G J.P. 
v. Hanmandas, (1889) 14 B. 57. 

3 In the original draft only 
* bills of lading " were mentioned. 
* Other documents of title " were 
added by the Indian Legislative 
Department. The sectionrequires 
a transfer of the document which 
is unnecessary under s. 108, Ex, 1, 
see further under s. 102. 

3 Cahn v. Pockelt, (1898) 2 Q. 
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B. 61 on appeal, (1899) 1 Q. B. 
654. 

* Fletcher, J., however did not 
take this view, Anglo-India Jute 
Mill Co. v. Omademull, (1910) 88 
C. p. 132, but the point was never 
raised, in fact it was assumed in 
argument that s. 108 applied to 
buyers. 

5 Compare s. 47 of the S, of G. 
Act. 
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At any rate, if the buyer obtains documents of title as 
owner, it seems that such possession is not with the seller’s 
consent! and he can only pass a title subject to the 
unpaid seller’s rights. But if he obtains a bill of lading 
unconditionally endorsed in blank or to him the seller's 
lien must have ceased, and sections 102 and 103 apply. 

In England it was the law previous to the Indian Con- 
tract Act that if a buyer for his own convenience left the 
goods and documents of title in the bands of the seller 
who fraudulently re-sold or pledged them, he could never- 
theless recover the goods from an innocent purchaser or 
pledgee unless a case of estoppel arose3 It was clearly 
established that the mere fact that a buyer after payment 
left with the seller the documents of title raised no 
estoppel3 The law was subsequently altered in England.® 
The Factors Act of 1877 only referred to the case of docu- 
ments of title. 

Under the English sections there is no question as to 
the possession being with the consent of the buyer? It 
seems that the seller retaining goods in which the pro- 
perty has passed or the documents of title thereto, is not 
within exception 1.4 There is no decision on the pont, 
but, generally speaking, a seller is not qua seller in pos. 
session with the buyer's consent. 


Where a person had obtained possession of any docu- 
ment of title to goods by reason of his being or having 
been with the consent of the owner in possession of the 
goods represented thereby, or of anv other document of 


1 Inglis v. Robertson, (1898) A. 
C. 616 H. of L. Sc. 

2 Johnson v. Crédit Lyonnais, 
(1877) 8 C. P. D. 82, 40. 

3 Factors Act 1877 s. 8, 1889 s. 
8: 8. of G. Act s. 25 (1); see 
Nicholson v. Harper, (1895) 2 Ch. 
415, 73 L. T. 19. 

* Cunningham and Shepperd 


10th Ed. p. 328, take the view that 
both buyers and sellers are within 
the exception. Pollock does not 
express an opinion. 

5 Framji v. McGregor, (1802) 
Punj. Rep. No. 27 wasa case of 
a Seller left in possession as a 
trainer, 


is DER POSSESSION OF DERIVATIVE DOCUMENTS. 
X. i. 


title to the goods, under the earlier Factors Acts he was 
held not to be entrusted with such documents. For a 
distinction was drawn between enabling a person to obtain 
documents and “entrusting him with them. !,? 

This was altered by section 4 of the Factors Act of 
1842,3 which was intended to alter the law as laid down in 
Phillips v. Huth! and Hatfield v. Phillips? 

The Factors Act of 1842 was extended to India by Act 
XX of 1844, and that Act is repealed by the Contract Act ; 
the omission, therefore, of any provision as in that Act 
seems deliberate.‘ It seems then that unless derivative 
documents are obtained by the consent of the owner, not 
merely through the possession of the goods or other docu- 
ments, the section does not apply. For possession of docu- 
ments the very creation of which is a breach of trust is 
not by the consent ot the owner.* 

Under exception 1 it is only a buyer from a person in 
possession who can obtain a good title Section 178 pro- 
vides for the case of pledgees. 

A delivery or transfer under an assignment of the benefit 
of creditors is not within the English Acts according to an 
opinion expressed in Kitlo v. Bilbie,® but quaere, are the 
creditors buyers within section 108, exception 1. 

Apparently an exchange of goods or documents of title 
for goods or documents of title between an innocent third 
party and and a non-owner would be protected under this 
exception read with section 120 of the Transfer of Pro- 
perty Act. 

The use of the word ' consent’ in this exception seems to 
be iutended to mean any consent amounting to consent in 


1 (1840) 6 M. & W., 572. 

2 (1842) 9 M. & W. 647, 11 L. 
J. Ex. 425 ; on appeal 14 M. EW. 
665 in H. of L. 12 CI. & F. 843. 

3 See new Factors Act, 1889, 
s. 2(3). 

* But in Juggernath Agarwallah 
v. Smith, (1906) 33 C. 647, 84 C. 
173 C.A., it was held that a buyer 


intrusted with mate's receipts. 
who thereby obtained bills of 
lading, could pledge the bills of 
lading. This point, however, was 
not taken. 

5 Hatneld v. Hith, (1842) 12 CI. 
& F. 348 

e (1895) 72 L. T. 266, Vaughan 
Williams J. 
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the eye of the law! and to be contrasted with “ free con- 
sent ” as defined in section 14 of the Act. 

The third exception refers to cases of voidable con- 
tracts and under such the buyer may obtain the goods as 
owner or with the consent of the seller, which consent 
would not be freeas defined by section 14, for otherwise 
the contract would not be voidable. The omission of the 
word 'consent' in the exception may have been intended 
to differentiate between ‘consent’ which is not free, 
and ‘consent’ in exception l, but probably was intend- 


ed to distinguish cases decided on the ground that the 


possession was as owner and not with the consent of 
the seller. 


Even though a person originally obtained possession 
without the owner's consent and effected a sale or pledge, 
yet if he subsequently obtains the owner's consent that 
will enure for the benefit of the buyer or pledgee and 
render the disposition valid.? 


1 Oppenheimer v. Frazer, (1901) 
2 K.B., p. 70, " consent means what 
the law recognises as consent ” ; 
and sec para, 480. and, for cases 
of obtaining possession as owner, 
Sée pata. 474. 


3 Whitehorn v. Davidson, 
(1911) 80 L. J. K. B. p. 438, 436; 
(1910) 1 K. B. 468 C. A., where a 
person in possession of goods by 
fraud amounting to false pre- 
tences, i.c. a thief, pledged goods 
and subsequently induced the true 
owner to agree to sell them by a 
fraud which rendered the contract 
voidable. A contrary view was 
taken in Truman v. Attenborough, 
(1910) 26 T. L. R. 601 which was 
not cited in the C.A., where a pos- 
sessor under a sale or return 
agreement, no property to pass till 
payment, fraudulently pledged 
goods to a bond ride pledgee, and 
subsequently induced the true 
owner to sell them to him under 
a contract voidable for fraud. It 
was held that the pledgee had no 


(50 gle 


charge for his pledge, though he 
had for 4 pledge subsequent to 
the voidalbe contract, But this 
case must be considered as over- 
ruled «nd in India the principle is 
clear from s. 48 ot the Transfer 
of Property Act and s. 18 (a) of 
the Spec fic Relief Act. It was 
recently ` eld that when a pledgor 
pledgcd as owner, an innocent 
pled ce could not set up against 
the tuc owner that the pledgor 
could nave pledged as executor : 
Soloman v. Attenborough, (1911) 
1 Ch. 451 C.A. But it seems this 
would not be sound in India if in 
England for there seems to be 
Lo distinction between the right 
to setup subsequent title and a 
subsisting though undisclosed 
one; see Re Morgan 18 Ch. D. 
93, 103, where the dicta at p. 98, 
ibid. were not approved; Re Venn. 
(1894) 2 Ch 101,114. Corser v. 
Cartwright, (1878) L. R. H. L. 
781 But see Pura Sundari Dasi v. 
Bijraj Nopani, (1910) 87 C. 362. 


Sec. 108, Ex. 1.] SALES BY NON-OWNERS. 


In England, where the plaintiff sold wine to T, cash on 
delivery, and T agreed to pay rent for the cellar of a third 
party in which the plaintiff had stored the goods, it was 
held that even if T had taken over the lease of the cellar, 
that he was not in possession of the wine with the con- 
sent of the seller, for he might have possession of the 
cellar but not of the wine.! 


As possession is presumptive evidence of ownership 
under section 110 of Evidence Act, the onus of proving that 
there was no consent is on the party asserting that there 
was none.? | 

If documents of title are obtained without the original 
seller's consent, their possession gives no title against 
the seller. Where sellers took a receipt for goode 
delivered on board in their own name, and the purchaser 
re-sold, and received payment, and then became insolvent 
without paying the price, and the sub-buyer obtained a 
bill of lading without the assent of the original sellers, it 
was held that he had acquired no rights against the first 
sellers, who had never delivered the property out of their 
control.? 

Under the section exception 1, the title is given by 
transferring the ownership ; there is nothing about deli- 
vering the goods o transferring the documents * as in 
section 25 of the Sale of Goods Act. There was no such 
provision under the earlier Factors Acts,’ and it seems any 
executed sale is sufficient. In England all dispositions to 
defeat the right of the owner must be for value? and this 
was so under the earlier Acts extended to India.’ Section 
108 first refers to transfers of ownership which might be 


! Robinson v. Restell, (18906) 12 man v. Carbutt, (1889) 61 L. T. 


T. L. R. 174. 28]. 
2 See Stokes v. Soondernath * As under ss. 102 and 108. 
(1891) 22 B. p. 548. 5 Benj. 6th Ed. 36. 


3 Craven v. Ryder, (1816) 6 6 Factors Act, (1889) s. 5. 
Taunt 487; Oppenheimer v. Fraser, 7 Of 1842, s. 4, 2. 
(1907) 2 K. B. 50 C.A. : see Gill- 
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DOCUMENTS OF TITLE. [Sec 108. Ex. 1. 


by gift, but the proviso speaks of the person in possession 
selling the goods or documents, and only a buyer can 
obtain a good title in such a case. 

A mere charge on the goods or documents not amount- 
ing to a pledge under section 178 would be ineffective, 
so would the execution of a deed of assignment.? 

As there is nothing equivalent to other disposition, it 
seems an attachment by a mortgagee would not affect the 
owner under exception 1.3 

If a sale is effected before the seller obtains a document 
of title, a subsequent transfer of such a document is 
effective. The buyer's title depends on the transfer 
thereof and not on the sale.5 

A pledge of a bill of lading after the goods have been 
wrongfully delivered by the bailee is valid. 

Where a pledge was made by a person who had 
obtained goods by a trick, but to whom the owner sub- 
sequenily in ignorance of the trick sold the goods, the 
title thus obtained although the contract was voidable for 
fraud was held to enure for the benefit of the pledgee 
and to give him a valid title to the goods.’ 


The documents of title, if section 108 is to apply, must 
show title to the goods as is clearly shown by illustration 
(c). And documents of title, endorsed subject to a condi- 
tion, will not be within the section, unless the condition is 
complied with.® 

A document of title is something which represents 
goods and from which either immediately or at some 
future time the possession of the goods may be obtained.? 


1 Nicholson v. Harper, (1895) 2 B. p. 664. 


Ch. 416. 6 Bristol Bank v. Midland R9., 
2 Cf. Kitto v. Bilbie, (1895) 72 (1891) 2 Q. B., 653. 

L. T. 266; sce ante pata. 480. 7 Whitehorn v. Davidson, 
3 See Hull Rope Works v. (1911) 1 K.B. 463 C.A. ; see ante p. 

Adams, (1895) 73 L. T. 416. 442 n. 2. 
* Cole v. N.W. Bank, (1875) L. 8 See § 207. 

R. 10 C.P. p. 374. 9 Gunn v. Bolckow, (1875) L 


5 Cahn v. Pockelt, (1899) 1 Q.  R. 10 Ch. 491. 
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It was held in England that a document of title need 
not on the face! of it show that it could be transferred 
by endorsement,? but it must not be restrictively endorsed, 
i.e., if endorsed ‘deliver to A on account of B,’ a pledgee 
from A would have notice that A only had a limited right 
of dealing with the document.? 


In the recent case of the Anglo-India Jute Mills v. 
. Omademull it was held by Fletcher, J., that such docu- 
ments must refer to ascertained goods. But in England 
the House of Lords in a Scotch appeal,? which turned on 
section 1(4)* the Factors Act of 1842, rejected the argument 
that the Factors Acts only related to actually specified 
goods, and held that a delivery order for goods stored in 
bulk was a document of title. It was suggested that if it 
related to goods to be specially manufactured for the con: 
tract it might be different. But it was immaterial that 
the goods were not separated trom the bulk for, on pre- 
sentation of the order, they would have been forthcoming. 
The argument used was that the order was not for 
the sale of goods to which it related. Under exception 1 
documents must relate to goods, and this was not 
expressly so under the Factors Acts. The point is there- 
fore not clear; and it is to be noticed that in the Calcutta 


1 For the case of a bill of 
lading endorsed specially without 
‘to order or assigns,’ sec § 420. 


2 Vickers v. Hertz, (1871) L. R. 
2 H.L. Sc. 113, L.R. 2 Sc, Ap. 
113. 


3 (1910) 88 C. 127 C. A. The 
same view was evidently taken 
in Ganges Manufacturing Co. v. 
Souragmull, (1880) 5 C. 689 C. A., 
where the seller was on other 
grounds held estopped from 
setting up that the goods were 
not appropriated, 
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* Reproduced in Act of 1889: it 
refers to documents used in the 
ordinary course of business as 
proof of possession or control of 
goods. 

5 It was strictly speaking a 
warrant, just as in the Calcutta 
Case. 

€ Ibid, p. 116, 

7 The point argued in Ex. 
parte Falk, (1880) 14 Ch. D. 446 
C. A, but not noticed by the 
Court, or in the H. of L. (1882) 
7 A. C. 678. 
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DOCUMENTS OF TITLE.  [Sec. 108, Ex. 1. 


case! Jenkins, C.J., avoided deciding the point. 
there may be questions of trade usage and estoppel. 

If there are no goods at all to which the documents 
relate, their transfer is nugatory,? apart from estoppel. 
But a pledgee of a bill of lading whose title accrued after 
wrongful delivery of the goods, was held to be entitled to 
sue for the goods.? 

The Code refers to documents of title in sections 102, 
103, 108 and 178, and it would seem prima facie that the 
phrases used amount to the same thing under all these 
sections. The Sale of Goods Act supports this view, and 
the variations in phraseology in the Code appear to be 
a mere idiosyncrasy of draftsmanship* Sargent, CJ? 
however took a different view. 


In England under section | (4) of the Factors Act of 1889, 
all documents to be documents of title must be used in 
the ordinary course of business as proof of the possession 
or control of goods or authorising or purporting to 
authorise either by endorsement or delivery the possessor 
of the document to transfer or receive goods thereby re- 
presented® This definition was borrowed from section 4 
of the Act of 1842, which was extended to India by Act XX 
of 1844, and is repealed by the Code. The omission 
therefore of the qualification is deliberate. But the docu- 
ment must show title to goods. The same documents 
are enumerated in section 108 of the Code as in section 


But 


t Anglo-India Jute Mills v. cates a difference of meaning, 


Omademull, (1910) 88 c 147, and 
see § 467. 

2 Bryans v. Nix, (1839) 8 L J. 
Ex. 137; J. C. Shaw v. Bill, (1884) 
8 M. 38. 

5 Bristol Bunk v. Midland Ry., 
(1891) 2 Q. B. 653; Short v. 
Simpson, (1866) L. R. I. C.P. 248. 

* Though variation in expres- 
sion in a statute ordinarily indi- 


(50 q le 


Parshotam Vallu v. Bai Punji, 
(1902) 4 Bom. L. R, 817, 

5 G. I. P. v. Hanmandus, (1889) 
14 B. $7, sce ante note to section 
102. 

6 Farina v. Hume, (1846) 16 
M. & W.119, or such à document,; 
and Gunn v. Bolckow, (1875) 10 
Oh. 491 for an instrument not 
complying with these requisites. 


Sec. 108, Ex. 3.] DOCUMENTS OF TITLE. 


1 (4) of the Factors Act 1889 with the addition of a 
Wharfinger’s certificate. The Act of 1842 omitted the 
term warehousekeeper’s certificate, which was included 
in the Act of 1825, and it was held in England that such a 
document was not within the Act of 1849.1 

It would seem? that a railway receipt is such a docu- 
ment having regard to the terms of the section and section 
137 of the Transfer of Property Act, in wbich such is 
included among mercantile documents of title to goods.? 
And it has been so held, but the form of the receipt is 
material? As was pointed out in LeGey!'s case * the mere 
giving of a delivery order or railway receipt does not 
defeat the seller's lien®; the person in possession must 
attorn : this would apply to most railway receipts.? 


A delivery order is *an order from the vendor to the 
warehouseman to deliver the goods to the vendee,"9 and 
must be distinguished from a warrant which is a document 
issued by the bailee himself. 

Cash receipts are not documents of title. Bleacher's 
receipts have been held to be documents of title in 
England.’ 

Mate's receipts are not documents of title. There is no 
difference between them and any other chose in action 


1 Gunn v. Bolckow, (1878) L.R. 
10 Ch. 491. 

2 This is Pollock's view, 2nd 
Ed., p. 418 

3 But see Jettmull v. B.B. RY., 
(1901) 3 Bom. L. R. 260, where it 
was held that a railway receipt, 
whether a document of title or not, 
estopped the Railway. Evidence 
of a Bombay custom to treat such 
as documents of title was given. 
But this ruling as to estoppel 
is unsound; see § 467 as to the 
effect of a bailee issuing docu- 
ments. 

4 LeGeyt v. Harvey, (1884) 8B, 


501. 

5 Sce s. 90 illus. (c), 95, 98. 

€ Morgan v. Gath, (1865) 8, H. 
& C. 748 ; see Exparte Close, (1885) 
PA L.J.Q.B. 43; Re Cunningham, 
(1185) 542'J. Ch 44; Union Credit 
Bank v. Mersey Docks, L. C. (1899) 
20.B 205 (blank filled in.) 

T Kemp v. Falk, (1882) 7 A. C. 
p. 684. 

8 In re Hamillon, (1905) 2 K.B. 
p. 789. 

? Juggernauth  Agarwallah v. 
Smith, (1906) 33 C. 547, 84 C. 173; 
G. 1. P. Ry. v. Hanmandas, (1889) 
14 B. p. 66. 
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or any chattel or book debt. The practice is for the 
shipper to obtain mate's receipts for the goods placed on 
board a ship which are afterwards exchanged for bills of 
lading. Generally the holder of the mate's receipts is en- 
titled to the bill of lading, but only if he is entitled to the 
goods? which the holder may not be. The captain is 
only bound to see that the receipt states the right quanti- 
ty and description of the goods and if he is satisfied that 
the goods are on board and that they belong to the party 
demanding the bills of lading,? he may sign the bills of 
lading without the production of the receipts! The en- 
dorsement of mate's receipts to brokers is of no effect 
against the captain and owners without notice:! a custom 
that the captain is bound thereby is bad in law as unrea- 
sonable.! After the bills of lading are signed the mate’s 
receipts are valueless, but if the owner takes them in his 
own name he has frimá facie evinced an intention to 
reserve control of the goods, and any bill of lading 
obtained by the buyer in fraud of the owner's rights is 
of no effect.4 

As regards notice the wording of Exceptions 1 and 3 vary 
as to the necessary qualifications of the buyer. But prob- 
ably no difference was intended. Although a party may 
have acted in good faith, still if his agent knew that the 
pledger was a warehouseman and a merchant and was 
thus put on enquiry, the principal is affected thereby and is 
guilty of conversion if he refuse to return pledged goods 
to their owner.5 Either knowledge or means of knowledge 


1 Hathesing v. Laing, (1873) 
L. R. 17 Eq. 92 -mate’s receipts 
endorsed to brokers). 

3 ]bid distinguishing cases 
where the true owner took the 
mate’s receipts, e.g. Craven v. 
Ryder, (1816) 6 Taunt. p. 434 
(owner holding lighterman’s re- 
ceipts) ; Ruck v. Hatfield, (1822) 6 
B. & A. 632 (shipper entitled to 
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mate's receipts): Schuster v. 
Mc Kellar, (1357) 7 E. & B. 704, 
L.J Q B. 281. 

3 Cowasje. v. Thompson, (1845) 
5 Moo, P. C. 165 (where buyers 
had paid for the goods). 

* See § 243. 

5 Mandlall v. Bank of Bombay, 
(1910) 12 Bom. L. R. 316 C. A. 
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to which the party wilfully shuts his eyes,! is enough, 
but not mere suspicion.? It was held ? under the Indian 
Factors Act of 1844, that to establish notice on the part of 
a pledgee, it was sufficient to show that the circumstances 
attending the transaction were such as that a reasonable 
man of business * applying his understanding to them, 
would certainly know thatthe agent had not authority 
to make a pledge, even if the agent was not also acting 
mala fide towards his principals. Where a seller drew a 
bill of lading in six parts, and endorsed and transferred 
three to Bank A to secure an advance, and inadvertently 
sent one endorsed bill to his buyer, who pledged it with 
Bank B, in a suit by Bank B against Bank A.for the 
goods, it was held that though the pledge to Bank B was 
prior to that with Bank A yet as bank B must have known 
that there were six bills, and were not deceived by the 
buyer's possession of one bill only, they had no right of 
priority.’ 

See also for a definition of notice Trusts Act (II of 1882) 
section 3, and Transfer of Property Act, section’; and as 
to notice to agents, Contract Act, section 229. If a 
pledgee has notice that the pledgor is acting under a 
power of attorney he is deemed to have notice of its 


terms. But it has been held’ to be extremely important 


1 May v, Chapman, (1847) 16 
M. & W. p. 361. 

2 Navulshaw v. Brownrigg, 
(1882) 21 L. J. Ch. p. 911, Gobind 
Chunder Sein v. Ryan, (1861) 9 
Moo. I. A. 140, 15 Moo. P. C. 230; 
see Ex parte Snowball, (1872) L.R. 
7 Ch. p. 549; Lord Shefheld vw. 


London Joint Stock, (1888) 18 A.C. 


883 H. L.; see too Evans v. True. 
man, (1880) 1 Moo. & Rob. 10. 

3 Gobind Chunder Sein v. Ryan, 
(1861) 9 M. I. A. 140, 1 W. R. 43 
BO: cf. Kartick Churn v. Gopal- 


kristo, 3 C. 264. 

t The standard of a reasonabie 
man is correct as regards notice, 
not as regards good faith: 
Whilehorn v. Davidson, (1911) 80 
L. j. K. B. p. 437. 

5 Gilbert v. Guignon, (1872) 8 
Ch. A. 16, sed quere. 

5 Jonmenjoy v. Watson, (1884) 
10 C. 901 P, C. 11 I. A. 94,9 A. C. 
561. 

7 Kaltenback v. Lewis, (1883) 
24 D. Ch. 54, 78, inap. l0 A. C. 
017. 
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not to encourage the application of the doctrine of con- 
structive notice to honest mercantile transactions. 

According to the English rule if one of two or more 
partners has notice of the fact that the seller or pledger 
has no power to sell or pledge, or that the transaction is 
improper, the other partner or partners acquire no title 
under a disposition by a factor, even if the partnership is 
merely for that individual transaction. 


Whether this applies to section 108 depends on the 
facts, for under the Contract Act partners are on the 
footing of mutual agents,? and the principal under the 
Indian law, which differs on this point from the English, is. 
not affected by notice to an agent, unless it is given or 
obtained in the course of the business transacted by him 
for the principal.’ 

Circumstances which ought to put an agent on enquiry 
are sufficient to defeat the principal’s claim as pledgee,* 
provided the agent's information was obtained in the 
course of his employment as agent for that principal.‘ 
But mere suspicion is not enough.’ 

It is to be noted that there is no provision in the section. 
that the transferee must have no notice of "any lien or 
other right of the seller," 9 but if the section applies to 
dispositions by buyers, any such notice will, it seems, of 
itself defeat the transaction,? as putting the second buyer 
on enquiry, but the omission is itself an argument against 
the exception applying to buyers. 

It has been held in England that a seller who seeks to 
avoid a sale as fraudulent against a pledgee from his buyer, 


1 Oppenheimer v. Frazer, (1907) 
2 K. B. 60 C. A. 

2 Section 251. 

3 Section 229, which follows 
Dresser v. Norwood, (1868) 14 
C. B. N. S. 574, reversed (1864) 17 
C. B. N. S. 466, 481. 

4 Mandlall v. Bank of Bombay, 
(1910) 12 Bom. L. R. 316. 


Ls Ó Q | C 


5 Whitehorn v. Davidson, (1911). 
80 L. J. K. B. 481, where the 
whole question is elaborately 
discussed. 

$ As in section 9 of the English 
Factors Act 1889. 

T See cases re ‘Stoppage,’ where: 
a different principle applies. 
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must prove that the pledgee took with notice of the fraud 
or otherwise than in good faith? The same principle 
will apply to all cases, the onus is on the owner to show 
that the proviso applies. 

Good faith is distinct from notice, and cannot be pro- 
perly determined by applying the test of a reasonable 
man's conduct! 

There is no rule in English law corresponding to 
Exception 2. 

The use of the word ‘permission’ in this section 
apparently is not intended to mean anything difterent from 
consent in Exception 1. It seems only an instance of the 
usual inelegant drafting. 

Illustration (d) is not happy, as if the buyer knew that 
the family was joint, the usual presumption being that any 
property in the possession of a joint Hindu family is 
joint,? he would not be protected by the section. 

Exception 3 is wider than the common Law which 
is accuratelv reproduced by section 23 of the Sale of Goods 
Act, and requires the seller to have a voidable title, and 
not mere possession? ‘The proviso is probably more 
stringent than Common Law, but offence has been some- 
what narrowly interpreted as not including the obtaining 
of bills of lading in order to pledge them in fraud of the 
seller and in violation of an express trust imposed by and 
accepted under the contract * ; but where the possession 
was obtained by a promise to act as bailee with the 
intention of fraudulently pledging the goods, it was said to 
be a clear case of cheating. Offence doubtless means an 
offence within the Penal Code. 


1 Whitehorn v. Davidson, (1911) 
1 K. B. 463 C.A. 80 L.J. K.B. 425 
(where ‘what amounts to evidence 
of notice and want of good faith’ 
was discussed); but see Offen- 
heimer v. Frazer, (1907) 2 K.B. 
p. 62. 

3 Taruck Chunder Poddar v. 


Ls Ó Q | C 


Jodeshur, (1878) 11 B.L.R., 198. 

3 See Helby v. Matthews, 
(1895) A.C. 471 H.L. 

* Juggernauth Agarwallah v. 
Smith, (1906) 38 C. 547,84 C. 178, 
but this is a doubtful decision, 

5 Mandlall v. Bank of Bombay, 
(1910) 12 Bom. L.R. 316. 
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There must bea contract, and it seems that the Common 
Law rule applies that if the fraud was such as negatived 
consent and the possession was obtained by a trick,! the 
possessor could not pass a good title ; but the enquiry in 
the English cases was whether the vendor intended to 
pass the property and not merely the possession. But in 
England a very similar rule has been applied to section 25 
of the Sale of Goods Act which only requires possession 
with however consent.’ But if the circumstances negative 
consent the possession would be obtained by cheating and 
the proviso would apply.’ Cases of a buyer obtaining goods 
by fraudulently representing that he was someone else,‘ 
or the agent of another party 5 would all amount to cheat- 
ing. The fraud may amount to larceny by a trick? But 
it has been recently held in England that if there is in 
fact a contract there is no larceny by a trick. But fraud, 
however gross,* only makes a contract voidable, but may 
amount to an offence. And itis to be noticed that in 
England if the seller has a voidable title it {s immaterial 
that it was obtained by an offence, and the English cases 
must therefore be considered with caution. In England 
where one Wallis by means of elaborate note-paper re- 
presenting Hallam & Co., as having a large business, 
obtained goods, it was held that there was a de facto con- 
tract? for the seller intended to contract with Wallis 
under the alias of Hallam & Co. This was not like a case 


1 Hardman v. Booth, (1868) 1 


H.&C. 808. Cole v. N.W. Bk., 
(1875) L. R. 10 C. P. p. 878. 
Oppenheimer v. Frazer, (1907) 2 
K. B. 50, Oppenheimer v. Atten- 
borough, (1908) 1 K.B., 221. 


2 Cahn v. Pockett, (1899) 1 Q. 
B., p. 659. 


3 For the distinction between 
false pretences inducing a con- 
tract and so-called bare false pre- 
tences see Vilmont v. Bentley, 
(1886) 18 Q. B. D. p. 828 C. A., 
afarmedi2 A.C. 471. 


* Asin Cundy v. Lindsay, (1878) 
9 A. C. 459. Hardman v. Booth, 
(1863) 82 L. J. Ex. 105. 

5 Higgons v. Burton, (1857) 26 
L. J. Ex. 842. Hollins v. Fowler, 
(1875) L. R. 7 H. L. 767. 

9 Whitehorn v. Davison, (1911) 
1 K. B. 463. 


7T Sec s. 10. 
8 S. of G. Act. s. 28. 


° King's Norton Metal Co., 
v. Edridge, (1897) 14 T. LR 98 
C.A. Stephenson v. Hart, (1828) 4 
Bing. 476. 
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of a person falsely pretending to be an old customer with 
whom the seller intended to contract ! or of an agent of 
the seller pretending to have received orders from a 
fictitious firm really being himself that firm,? where there 
was held to be no contract. But where an order was 
given by a sham secretary of a fictitious company, it was 
held there was no contract.’ 


In England the Court will not grant rescission of an 
executed contract for the sale of a chattel on the ground 
of innocent misrepresentation, but only in a case of 
fraud.* Butin India section 18 (3) of the Contract Act 
has altered the law on this point. 


Where the possessor has no title to transfer because 
there is no voidable contract within the terms of the excep- 
tion, or because he stole the goods, and sells the goods toa 
boni fide buyer, i£ subsequent to such a sale he enters 
into a contract with the true owner whereunder, though 
voidable, he obtains a title to the goods, such title enures 
for the benefit of the buyer from him.’ 

The contract though voidable subsists until the injured 
party gives notice to the other side that it is disafhrmed.9 
The right of avoidance? may be lost if the injured party 
delays after full knowledge of the facts until the fraudulent 
promisor is prejudiced, P or the rights of third parties 
intervene? But unless that has happened he can dis- 
affirm even after the other party has been adjudged 
insolvent!? as the trustee is in no better position than his 


5 Reese River Co. v. Smith, 
(1869) L. R. 4 H. L. 64. 


7 Sec § 501. 


8 Clough v. L. & N. W. R5. 
(1871) L. R. 7 Ex. 26. 

9 Seddon v. N. E. Salt Co., 
(1903) 1 Ch. 326. 

10 Even after the receiving 
order, Tilley v. Bowman, (1910) 
1. K. B. 746. 


1 Heugh v. L. & N. W. Ry, 
(1870) L. R. 5 Ex. 51. 

2 McKcan v. MIvor, (1870) L. 
R. 6 Ex. 36. 

3 Star Corn Millers Society v. 
Moore, (1885) 2 T. L. R., 620. 

t Seddon v. The North E. S.Co., 
(1905) 1 Ch. 326. 

5 Whitehorn v. Davidson,(1911) 
80 L. J. K. B. p. 488, 436. But see 
§ 481. 
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insolvent, nor can he set up the reputed ownership of 
the insolvent.? 

However the original contract may have been induced, 
the original seller may elect to affirm it,? and so lose any 
right under the section and he waives the right to disaffirm 
the contract where he proceeds with it after knowledge 
of the circumstances entitling him to disaffirm.* 

Where the vendor, from whom goods were obtained by 
false pretences amounting to the oftence of cheating, 
has sued and obtained a decree against the vendee for the 
price of the goods, he cannot afterwards elect to avoid the 
contract which was voidable only, and follow the goods 
into the hands of third parties. Once the vendor has 
exercised his right of election and has in effect affirmed 
the contract, his title to the goods ceases, and Exception 3 
does not enable him to recover the goods from third 
parties. 

The wording of the exception leaves it uncertain as to 
what contracts it refers. For possession may be given 
under contracts of sale, hire, pledge or bailment, and such 
contracts may be or become voidable® as being induced 
by fraud’ or otherwise. The Common Law exception 
generally was applied to contracts of sale, for unless the 
property had passed to a party he could not give a good 
title, but it was not confined to such cases.? 

But unless the possession under this exception is restrict- 
ed in tbe same way as in Exception 1, the result would be 


1 Re Eastgate, (1905) 1 K. B. § SOL. 
465. 5 Tholasiram v. Duraji, (1903) 


2 Load v. Green. (1840) 15 L.J. 
Ex. 113, 15 M. & W. 216. 

3 As to what amounts to such 
an election see Clough v. L. & 
N. W Ry., (1871) L. R. 7 Ex. 26. 
Morrison v. The Universal Marine 
Ins. Co., (1873) L. R. 8 Ex 197. 

* Sec for same principle under 
waiver of conditions precedent, 


b 


K 





15 M. L. J. 875. 

e€ As to bailments see Contract 
Act s. 153. 

T See Mandlall v. Bank of 
Bombay, (1910) 12 Bom. C.R. 316. 

8 See Babcock v. Lawson, (1879) 
5 Q.B.D. 284 (a pawnor to whom 
goods pawned were retransferred 
for sale). 
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that a bailee, pledgee or hirer could not give a good title 
unless the contract, under which they held was or became 
voidable, that is, only a sufficiently fraudulent or default- 
ing bailee, hirer or pledgee could, before the contract was 
avoided, pass a good title. The point has never been 
raised; in a Bombay case a bailee's contract was voidable 
for cheating, and therefore the exception did not apply.’ 

The presence of this exception seems in itself to show 
that a buyer in possession of goods is not within Excep- 
tion 1. For otherwise the exception would have to be 
read as an exception to Exception 1, and not as drafted to 
the section itself. 


The omission of any power to pass a good title by the 
transfer of documents of title obtained under a voidable 
contract is significant, especially when coupled with 
section 98, for if a buyer is within Exception 1, and the 
contract is voidable,? any dealing with documents of title 
is good under Exception 1, whereas if he has possession of 
the goods, he can only deal with that subject to the 
limitations of Exception 3. 

It is to be noted, however, that Exception 3 does not 
necessarily show that Exception 1 does not apply to the 
case of a buyer. The solution may be that when the 
contract is avoided, the consent necessary, under Exception 
l, ceases. The Sale of Goods Act provides by section 23 
that a seller of goods with a voidable title thereto can pass 
a good title to a bond fide buyer, before his title is avoided: 
that is to say, although he has neither possession of the 
goods or of documents of title, but by section 25 (2) a buyer 
obtaining, with the seller's consent, possession of goods or 
the documents of title to goods, can pass a good title, but 
only as if he were a mercantile agent in possession with 


1 See Mandlall v. Bank of in possession of documents of 
Bombay, (1910) 12 Bom. L.R. 316. title with the seller's consent, 

2 According to Cahn v. Pockeft, although the contract is voidable 
(1899),1 Q.B. 659, a buyer can be for fraud. 
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consent of the owner, and the withdrawal of the consent 
would end his powers, as he comes under the Factors Act 
of 1889, section 2 (1), and not section 2 (2) which protects 
transactions after consent has been withdrawn, Under 
section 47 there is no such limitation of the buyer’s power 
to pass a title by transfer of documents of title, but that 
section is subject to the rest of the Act, and is cut down 
by section 25 into which the Factors Act is imported.? 
The Indian exceptions may be similarly intended, but 
probably Exception 1 does not cover the case of a 
buyer. 


RESTORATION OF STOLEN GOODS. 


Where the proviso applies the goods may be restored 
to the owner under section 517 of the Criminal Procedure 
Code. And it has been held in England that on a convic- 
tion for theft the owner is entitled not only to recover the 
goods from an innocent purchaser, but any increment 
added to them between the date of the purchase and the 
conviction, for example the calves and milk of stolen 
cows) But the innocent buyer cannot claim moneys 
expended on the keep of beasts during that period, for he 
was the then owner.* Though, as Benjamin points out on 
principle it seems that he ought to be entitled to the milk 
while owner but perhaps not to calves if existing at the 
time of the theft. In India an innocent purchaser was 
ordered to return a stolen cow, but not its calf which was 
not an embryo at the time of the theft. No suggestion 
was made that he ought to account for the milk, but the 
English cases were not cited. On a conviction for theft 
any moneys taken out of the possession of the thief may 


1 This view was not taken in 
Cahn v. Pockett, (1899) 1 Q.B. 


Q.B. 459, but see § 417. 
3 Scattergood v Sylvester, (1850) 


pp. 658, 658 (where s. 26 (2) was 
said to include cases where con- 
sent was subsequently withdrawn, 
but that disregards the last words 
of the section). 

2 See Cahn v. Pockett, (1899) 1 


Es O d ie 


15 Q.B. 506. 

* Walker v. Matthews, (1881) 
8 Q.B.D. 109. 

5 5th Ed., 28. 

9 In re Vernede, (1886) 10 M. 
29. 
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be ordered to be given to the owner as compensation 
under section 519 of the Criminal Procedure Code. 

The meaning of the word ‘ possession ' in this exception 
is not clear, nor is it in Exception l. For possession mav 
be actual or constructive. The question might arise where 
a buyer, under a voidable contract, sells goods at sea. In 
such a case if the bill of lading were in the buyer's name 
though the ship was not his, the constructive possession 
of the goods is with him. Apparently such a sale without 
the transfer of a document of title, would not defeat the 
seller's right to stop. It would not do so under section 
102 which is probably exhaustive. It seems then that 
constructive possession is not intended at any rate not that 
ofa carrier. It seems that possession of goods under these 
exceptions, does not include any possession which does 
not defeat the unpaid seller's rights. 

The case of pledges is provided for by section 178, which 
provides that "a person who is in possession of any goods 
or of any bill of lading, dock warrant, warehouse-keeper's 
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certificate, wharfinger’s certificate, or warrant or order for 


delivery, or any other document of title to goods, may 
make a valid pledge of such goods or documents : pro- 
vided that the pawnee acts in good faith, and under 
circumstances which are not such as to raise a reasonable 
presumption that the pawner is acting improperly : pro- 
vided also that such goods or documents have not been 
obtained from their lawful owner or from any person 
in lawful custody of them, by means of an offence or 
fraud." 

This section has been held to be! in most respects simi- 
lar to section 108. 

` Possession’ means the same as under section 108.3 It 
does not include the custody of a servant of his master's 


1 Such construction is open to ? Mandlall v. Bank of Bombay, 


the same criticism as that of (1910) 12 Bom. L. R. 816 C. A. 
section 108. 
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goods, or the possession of a wife of her husband's 
jewellery,” or of a hirer,’ or of a warehouseman.* But it 
has been held that the possession of person authorised to 
sell, endorse and assign Government promissory notes is 
sufticient to enable him to pledge them A joint owner in 
sole possession with the consent of his co-owners can 
pledge.’ 

The possession intended by section 178 was held 3 not 
to be the possession of a person who has a limited interest, 
because that is specially provided for by section 179, and 
the sections contemplate mutually exclusive cases.” Section 
178 was said to refer to the case where the pawnor has a 
document of title to the goods or possession of the goods 
unconnected with and independent of any interest of his 
therein, though as one invested witk the symbol or indicia 
of property he may make a valid transfer. The meaning 
of ' possession’ was said to be clear as being contrasted 
with ‘custody’ in the second proviso? But an obiter 
diclum that a person in possession under a hire purchase 
agreement cannot pledge,’ seems unsound, for it has been 
held that a person in possession under a hire purchase 
agreement, who has not made default in payments, can 


2? Biddomoye Dabee v. Sittaram, 
(1878) 4 C.497,Shankar Murlidhar 
v. Mohanlal, (1887) 11 B. 704. 

2 Seager v. Hukma, (1900) 24 
B. 458. 

3 Naganada v. Bappu, (1903) 27 
M. 424. 

* Mandlall v. Bank of Bombay, 
(1910) 12 Bom L. R.316 C. A. 

5 Bank of Bengal v. Madeod, 
(1849) 5 M. I. A. 1. 

€ Shadi Ram v. Mahtab, (1895) 
Pont, Rec. No. 1. 

7 This cannot mean that a fac- 
tor having some interest in goods, 
cannot pledge them except to the 
extent of his interest : and see fer 





Beadon J. in Mandlall v. Bank of 
Bombay, (1909) 11 Bom. L. R. 
926, overruled 12 Bom. L. R. 
316; and see Baldeo Prosad Saha 
v. Miller, (1904) 31 C. p. 678, 
where it was said a mortgagor in 
possession could pass a complete 
title. It is quite clear that s. 179 
only declares the Common Law, 
and in no way limits s. 178, see 
Adelphi Bk. v. Halifax Sugar Re- 
fining Co., (1887) 4 T.L.R. 21, “a 
pledgee of a bill of lading apart 
from the Factors Acts stands in 
the shoes of his pledgor.”’ 

8 Citing Greenwood v. Holquette, 
(1873) 12 B. L. R. 42. 
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pledge,! though a person with a conditional option to buy 
has been held not to have the possession contemplated 
by section 108, ex. 1. 

The omission of any mention of possession under a 
voidable contract is curious, but it may not have been 
deliberate. Probably the same rule as under section 108 
as being the Common Law will be applied.? 

Possession by a trustee of a minor is not acquired by 
an offence or fraud, and a pledge by him is valid. If a 
warehouseman obtains possession of goods by promising 
to be a bailee with the intention of pledging them, this is 
cheating. It was held where a buyer was given mate's 
receipts in his name by the seller, that in spite of a clause 
in the contract that he should only have them for inspec- 
tion, his action in obtaining bills of lading from the ship- 
owner and pledging them in fraud of the unpaid seller, 
was not an offence or fraud, sed quaere. 

In one case it was argued that the principle of mar- 
shalling applied if the pledgor's legitimate pledges would 
suffice to cover a bank's advances.5 

If goods are pledged with A, who does not take posses- 
sion? and subsequently pledged with B, who takes posses- 
sion, B has priority.? 


1 Abdul Hossain v. Rangi Lall, 
(1902) Punj. Rec. No. 34. 

2 Greenwood v. Holquetle, (1873) 
12 B. L. R. 42. | 

3 See Karlick Churn v. Gopal- 
kisto, 3 C. 264, where there was 
evidence of cheating. 

* Sundar Deo. v. Bhagwan Das, 
(1908) 30 A. 163. 

5 Mandlali v. Bank of Bombay. 
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(1910) Bom. L.R. 816 C.A. 

$ Juggernauth Agarwallah v. 
Smith, (1908) 38 C. 547, 34 C. 178. 

7 This is a valid pledge or, 
strictly speaking, mortgage. Srish 
Chandra Royv. Mungri, (1904) 9 
C.W.N. 14; Damodur v. At- 
maram, (1906) 8 Bom. L. R. 844. 

8 Chummun Khan v. Mody, 
(1874) Punj. Rec. No. 70. 
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Conditions. 


Before considering what terms of a contract are condi- 
tions it is necessary to ascertain what amounts to a term 
of a contract. For every affirmation made at the time of 
concluding a contract of sale, even if it is included in a 
written contract, does not amount to an integral part of 
the contract. But even if it does not form part of the 
contract an affirmation as being an innocent or fraudulent 
representation inducing consent to the contract, may 
afford a ground for repudiating the contract. The subjects 
of fraud, representations, warranties and conditions are so 
closely allied and so frequently intertwine that it 1s 
necessary to give some account of each of them. 

The party seeking to avoid a contract for misrepresenta- 
tion or fraud must prove? 

(1) that the representation complained of was made by 
the other party, or by some one for whose conduct 
he is responsible? and was made to the plaintiff 
or with the direct intent that it should be commu- 
nicated to him, and that he should act on it? 

(2) that the representation was false in fact,‘ 

(3) that if it amounts to fraud? the other party either 
knew that it was false or made it recklessly 
without knowing whether it was false or true, 

(4) that he himself was induced thereby to enter into 
the contract or any term® of it, 


1 United Shoe Manufacturing within s. 17 or 18 of the Contract 
Co. v. Brunet, (1909) 25 TLR. Act. 


441 P.C. 

2 Rangnath v. Govind, 28 B. p. 
642. 

3 Barry v. Croskey, (1801) 2 J. 
& H. 1, 22. 

£ Mahomed Golab v. Mahomed 
Sulliman, (1894) 21 C. 612. 

5 Or in India brings the tacts 


6 Fraud or misrepresentation 
as to one term or part of a con- 
tract makes the whole voidable, 
Vicount Clermont v. Tasburgh, 1 
J. & W. p. 119, 120; Rawlins v. 
Wickham, 3 De G. & J. 304; 
Kennedy v. Pamama Co., L. R. 2 
Q. B. 580, 587. 
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(5) that immediately on or at least within a reasonable 
time after discovery that it was false he elected 
to avoid and did repudiate the contract. 


The last is the most vital as it is a condition precedent 
to escaping liability under the contract which must be 
repudiated in its entirety unless it is severable.” 


Fraud may be in respect of something outside the con- 
tract, that is a representation, or it may relate to an 
integral part of the contract. In either case if it caused 
the consent of the other party to the contract it renders it 
voidable,? and this is so although it was one of several 
inducements or part of the inducement to enter into the 
contract, and the plaintiff was also influenced by his own 
mistake, or by other motives as well.’ 

In order to avoid a contract for fraud there is no need 
to show that any damage resulted.5 

If the fraud relates to an integral part of the contract or 
damage results therefrom where it does not, the defrauded 
party can sue for damages in the former case on the 
contract, in the latter in tort for deceit. The fraudu- 
lent representation may also cause a total failure of 
consideration, which is a ground for avoiding the 
contract. 

The test as to whether an assertion is part of the con- 


tract or not, is, does the party warrant the fact to be as 
stated, or merely does he say, I know that it is so? 


1 But see § 501. 

2 United Shoe Manufacturing 
Co. v. Brunet, (1909) 25 T.L.R, 
411 P.C. 

3 Contract Act s. 19. 

* Arnison v. Smith, (1889) 41 
Ch. D. p. 869. 

Pertab Chunder Ghose v. 
Mohendranath, (1889) 17 C. 291, 
46 I. A. 238; see Abaji Annafi v. 
Laxman, (1908) 30 B. 426 ; Clarke 
v. Dickson, 6 C.B.N.S. 458 ; Nicole 
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Case, 3 De G. & J. 387; Derry v. 
Peck, 37 Ch. D. 641. 

6 Edginglon v. Fitzmaurice, 
(1885) 29 Ch. D. 439. 

7 Smith v. Kay, (1859) 7 H. L. 
C. p. 775. 

8 Smith v. Kay, (1859) 7 H.L.C. 
p. 775'; Central Ry. v. Kisch, 
(1867) L.R. 2 H.L. 99. 

. 9 Brownlie v. Campbell, (1880) 
5 A.C. p. 953; see S 505. 
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§ 497. 
Definition. 


Belief, 


§ 498. 
Article sold 
with all 
faults. 


FRAUD. 


The definition of ‘fraud’ given in the Contract Act, section 
17, is not very clear. A suggestion as toa fact by one who 
does not believe it to be true,! is clearly fraud. But what 
belief is enough is another question. But the next section 
defines a misrepresentation as the positive assertion in a 
manner not warranted by the information of the person 
making it of that which is not true, though he believes it 
to be true. As far as avoiding a contract is concerned it is 
material to show that it is a fraudulent statement, for other- 
wise the proviso to section 19 applies, and means of dis- 
coveringthe truth with ordinary diligenceare a barto avoid- 
ing the contract, and what is belief is important, for if 
there is belief no action for deceit lies.? 

In order to bring an action for deceit, damage resulting 
from the fraud must be proved,’ but any sort of damage 
is enough.! 

Absence of reasonable ground for belief is not fraud per 
se but is evidence tending to show that there was no 
genuine belief? There must be a false representation 
made fraudulently, that is either with a knowledge that it 
is false, or without belief in its truth, or made recklessly 
with carelessness whether it is true or false. 

Active concealment of a fact, if that induces the consent, 
is fraud.® 

A buyer who has agreed to take all risks express- 
ly? or impliedly? cannot avoid a contract for fraud, 
but though an article is sold with all faults ® yet 
artifice used by the seller to disguise faults, vitiates the 


1 S, 17 (1). 7 Arnison v. Smith, (1889) AL 
2 Derry v. Peck, (1889) 14 A. Ch. D. 848 C. A. 
C.337. There must be an inten- 5 Redgrave v. Hurd, (1881) 2 
tion to deceive but the motive is Ch. D. 1. 
immaterial, ibid, p. 374. 9 See as to clauses excluding 
3 Derry v. Peck, 14 A.C. p. 348. warranties, 5 622. 
t Smith v. Kay, "7 H.L.C. p. 776. 10 Schneider v. Heath, (1813) 8 
5 Derr3 v. Peek, (1889) 14 A. Camp. 606; cf. Horsfall v. Thomas, 
C. 337. (1862) 81 L. J. Ex. 822. 


* Section 17 (2) 


FRAUD. 


sale, but mere knowledge of the faults will not have 
that effect 2: nor the passive acquiescence of the seller in 
the self-deception of the buyer,’ unless there is a duty on 
the seller to disclose faults ;* but such a clause does not 
exclude reliance? on the seller's statements.® 


The non-disclosure of a material fact may make that 
which is stated absolutely false ? or the concealed fact may 
be such as is impliedly represented not to exist? and 
non-disclosure after discovering that a statement honestly 
made is false, is fraud.? 


It is not competent to a party to contract himself out of 
the consequences of fraud.!^ 


The onus of proving that a statement is false is on the 
party asserting that it is so, and it must be shown to be false 
at the time it was acted on.!” Before that date the state- 
ment may be revoked or modified by the party making ui 


1 Early v. Garrett, (1829) B. & N.S. p. 506; Phillips v. Foxall, 


C. 9 928; Sprigwell v. Allen, 2 
East. 448 n. 

? Baglehole v. Waiters, (1811) 8 
Camp. 154; Bywater v. Richard- 
son, (1384) 8 L.J. K.B. 164; Ward 
v. Hobbs, (1878) 4 App. Cas. 18, 
27 ; 48 L. J. C. P. 281. 

3 Smilh v. Hughes, (1871) 
L.R. 6, Q.B. 597, 40 L.].Q.B. 221; 
Hill v. Gray, (1816, 1 Stark. 434. 

* See Contract Act, s. 17, expla- 
nation. 

5 Baglehole v. Walters, 8 Camp. 
154. 

€ Schneider v, Heath, (1813) 8 
Camp. 506; cf. Horsefall v. Thomas, 
(1862) 81 L. J. Ex. 322. 

7 Peck v. Gurney, (1873) L. R. 6 
H. L. p. 408; Arkwright v. New- 
bold, (1881) 17 Ch. D. p. 817; 
Smith v. Chadwick, (1882) 20 Ch. 
D. p. 58. 

8 Lee v. Jones, (1864) 17 C. B. 


(1872) L. R. 7 Q. B. p. 679. 

® Brownlie v. Campbell, (1880) 
5 A.C. p. 950; Redgrave v. Hurd, 
(1881) 20 Ch. D. p. 12. 

19 Pearson v. Dublin Corpor- 
ation, (1907) A. C. p. 354H.L; 
sec § 622. 

11 Melbourne Bk. Corp. vw. 
Brougham, (1882) 7 A.C. 307, 314, 
815 P.C.; Smith v. Chadwick, 
(1884) 9 A.C. p. 190-192. 

13 See § 500. 

13 Holland v. Manchester and 
Liverpool District Bk., (1909) 25 
T. L. R. 886 (correcting entry in 
pass book) see Carlill v. Carbolic 
Soap Bail Co., (1898) 1 Q. B. p. 
262. The question of the effect 
of notice of the truth given and 
an offer to refund money paid 
was left open in Arnison v. Smilh, 
(1889) 41 Ch. D. 348. 
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FRAUD. 


A representation as toa matter of fact is true if it is 
substantially correct,! though there may be inaccuracies 
as to unimportant details,? for it is not like a warranty in 
respect of which a literal deviation constitutes a breach, 
for exact correspondence between the word and the fact 
is the very thing contracted for.® 

It is sufficient to establish fraud if, taking the whole 
transaction together, there was a fraudulent represen- 
tation.‘ 

A promise without any intention of performing it, is also 
fraud. as where goods are bought with no intention of 
paying for them.® 

The statement must relate toa fact: this does not include 
a mere promise as to the future which, to be binding, must 
be a contract.” A statement of intention may, however, be 
a fact or imply that the party knows nothing to the 
contrary.? 

The English doctrine is that the representation must 
be as to fact, and not as to law. But the modern ten- 
dency is to restrict this to cases where knowledge of the 
law is equally accessible to both parties." It is often df. 
cult to distinguish between a misrepresentation of fact and 
of law,!? and the tendency is to construe such as of fact, 


1 Thomas v. Weims, (1881) 9 
A. C. 671, 683, 684, 689, Ham- 
borough v. Mutual Life Ins. Co., 
(1895) 72 L. T. 140. 


2 See Seddon v. N. E. Salt Co., 
(1905) 1 Ch. p. 336; McKeown v. 
Bouchard Peveril Gear Co., (1896) 
65 L.J. Ch. p 786, 737. 

3 Pawson v. Watson, (1778) 2 
Cowp. 785 Compania Naviera 
Vascongada v. Churchill, (1906) 1 
K. B. 237. 

* Aaron's Reefs v. Twiss, (1896) 
A. C. 273; Arnison v. Smith, 
(1889) 41 Ch. D. 848, 309. 

5 Section 17 (8). 

® Load v Green, (1846) 15 MA 
W. 216; Clough v N.W.Ry.,(1871) 





L. R. 7, Ex. 26. This amounts 
to cheating—sce Penal Code 
s. 416 Illus. ( f). 

7 Maddison v. Alderson, (1883) 
8 A.C. 467, 473; Bellairs v. Tucker, 
(1884) 18 Q.B.D. 562; Maunsell 
v. Hedges, 4 H. L. C. 1055. 

8 Smith v. Land and House 
Cor., (1885) 28 Cb. D. 7. 

9? Edginglon v. Fitsmaurice, 
(1885) 29 Ch. D. 459. 

10 Beattie v. Ebury, (1872) L. 
R. 7 Ch. 777. 

11 Benjamin, 5th Ed. 444. Pol- 
lock on ‘Contract,’ 6th Ed. 
p. 643. 

13 Eaglesfield v Londonderry, 
(1876) 4 Ch. D. 698. 


FRAUD. 


and it has been said that a representation of lIaw, if fradu- 
lent or wilful, does not come within the rule! The rule 
does not apply if there is a failure of consideration.? 


The rule does not apply to the construction of docu- 
ments,? or to question of private rights, or to erroneous 
representations as to the legal effect or meaning of words 
used, although there is no fraud. Pollock doubts if the 
rule applies to India at all, and distinguishes positive asser- 
tions as to the law and mere opinions,® and, doubtless, if a 
party owes a duty to the other, any representation which is 
false and made without belief, is frand. 


But, however false and dishonest the artifices or con- 
trivances may be, if the buyer knows the truth and sees 
through the artifices or devices, he cannot avoid the sale.’ 
Nor can he, if he finds out the truth before he alters his 
position. If the representation is a continuing one and 
becomes untrue before it is acted on, though originally 


1 Hirschfield v. L. B. S. C. R., 
(1876) 2 Q.B.D. 1; West London 
Com. Bk. v Kitson, (1884) 13 Q. 
B.D. p 863; see Pertab Chunder v. 
Mohendranath, (1889) 16 1.A. 283. 

3 Forman v. Wright, (1851) 11 
C. B. 481; Southall v. Regg, ibid. 

3 Beauchamp v. Winn, (1873) 
L. R. 6 H. L. 223. A misrepre- 
sentation as to the legal effect or 
contents of a document renders 
it voidable : Lloyd v. Grace, (1911) 
2 K. B. 489; Howatson v. Webb, 
(1908) 1 Ch. 1; but a misrepre- 
sentation as to the species of the 
document renders it void : Bagot 
v. Chapman, (1907) 2 Ch. 222; 
Carlisle and Cumberland Bk. v. 
Bragg, (1911) 1 K.B. 489 (a guar- 
antee signed as being an insur- 


ance paper), but see this case 
criticised in L.Q.R. 1912. 


* Cooper v, Phibbs, (1867) L. 
30 


Es O d ie 


R. 2 H. L. 149; Jones v. Clifford, 
(1876) 8 Ch. D. 779 ; Subbiem v. 
Arnachala, (1870) 5 M. H. C. 444 ; 
Dattaram v. Venayak, (1903) 28 
B. 181. 

5 Pertab Chunder v. Mohendra- 
nath, (1889) 17 C. 290, 16 I. A. 
237; Wilding v. Sanderson, (1897) 
2 Ch. 634. 

$ Indian Contract Act, 2nd Ed. 
p. 97; see Shet Manabhai v. Bai 
Rupaliba, (1899) 24 B. 166, where 
the plaintiff knew that the agent 
was acting for an infant. 

7 Dyer v. Hargrave, (1805) 10 
Ves. 505;Barber v. Morris, (1882) 
1 M. & Rob. 62 Dart. on V. & P. 
7th Ed. 1091; seess. 18, 19, Con- 
tract Act. 

3 Smith v. Kay, (1859) 7 H.L.C. 
759 ; Holland v. Manchester and 
Liverpool District Bank, (1909) 
25 T.L.R. 386, 
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FRAUD. 


true when made, he can, if deceived, avoid the contract,» 
and conversely though false, when made, if the repre- 
sentation becomes true before it is acted on, he cannot 
avoid the contract.2 But mere suspicion and partial 
knowledge does not affect his rights. Once fraud is 
established, the onus of proving knowledge is on the 
representator,* even in cases when the law ordinarily 
presumes notice.5 

The fact that a party could have found out the truth 
does not affect his rights But he cannot avoid the 
contract although unaware of the true facts, unless he 
proves that he was induced to contract? by the other's 
fraud.® 

But if the representation is material and calculated to 
induce a party to enter into a contract it is a fair infer- 
ence of fact? that he was induced thereby, and in order 
to take away his right to avoid the contract, it must be 
shown that he had knowledge of the facts contrary to the 
representation, or that he stated in terms or showed 
clearly by his conduct that he did not rely on the repre- 


sentation.!? 


1 Anderson's case, (1881) 17 
Ch. D. 378, 877 ; Re Scotch Petro- 
leum Co., (1883) 23 Ch. D. 418; 
Whurr v. Devenesh, (1904) 20 T. 
L.R. 385. 

2 Ship v. Crosskill, (1820) L. R. 
10 Eq. 73, 85, 86. 

3 Redgrave v. Hurd, (1881) 20 
Ch. D. 1. 

* Price v. Macaulay, 2 De G. 
M. & G. 848. 

5 Jones v. Rimmer, 14 Ch. D. 
p. 590. 

6 Bloomenthal v. Ford, (1897) 
A.C. 156 ; sec § 504. 

7 Macauliffe v. Wilson, (1898) 
26 I.A. 6. 

9 Horsfall v. Thomas, 81 L. J. 
Ex. 322; fer Cockburn, C. J., in 


Ls Ó Q | C 


If the statement is ambiguous, the person 


Smilh v. Hughes, L.R. 6 Q.B. 605; 
Contract Act s. 19. 

? It was said be to an inference 
of law in Redgrave v. Hurd, 
(1881) 20 Ch. D. p. 21; see Harri- 
son v. Smith, 41 Ch. D. 369, but 
this was disapproved by Lord 
Blackburn in Smith v, Chadwick, 
(1884) 9 A.C. 187, 196 ; Arnison v. 
Smith, (1889) 41 Ch. D. 348; 
Aaron's Reefs v. Twiss, (1896) A.C. 
p. 280 ; Smith v. Land Corp., 28 
Ch. D. 7. 

19 Per Jessel M. R. Redgrave v. 
Hurd, (1881) 20 Ch. D. 21; see Re 
London and Leeds Bank, (1887) 
56 L.T. 116 ; Smith v. Kay, (1859) 
7 H. L.C. 769 ; Arníson v. Smith 
(1889) 41 Ch. D. p. 369. 


FRAUD. 


alleging he was deceived by it, must show in what sense 
he understood it.! He is not bound to take upon himself 
the peril of ascertaining the true meaning of an am- 
biguous statement.? 


In England the view was that if a party made enquiries, 
that went to show that he was not induced to enter into 
the contract by the representation? In fact, in cases 
dealing with land it was held that if a purchaser chooses 
to judge for himself and does not avail himself of all the 
knowledge or means of knowledge open to him, he will 
not be allowed to say he was deceived,* if he could have 
discovered the deception. But the mere fact of resort- 
ing to some means of knowledge is not always inconsistent 
with reliance upon a representation.® 


Unless the fraud is such as to negative consent to the 
contract, and there is consequently no contract atall, a 
contract is only voidable for fraud, and until avoided is 
valid, and innocent third parties may acquire valid 
interests thereunder.’ 


The party deceived may elect to affirm the contract 
and then cannot repudiate it. But an unsuccessful 
attempt to repudiate on one ground, which cannot be 
‘substantiated, does not prevent a party on discovering a 
fresh case of misrepresentation from raising it.? 


5 Jennings v. Broughton, 5 De 
G. M. & G. 126; Higgins v. 
Samels, 2 J. & H. 460. 

$ Redgrave v. Hurd, 20 Ch. D. 
1, 19. 

7 See under s. 108 Ex. 8. 


1 Smith v. Chadwick, 20 Ch. 
D. 27. 


2 Marlin v. Coller, 3 Jan & L. 
p. 507; Caballero v. Hentry, L.R. 
9 Ch. 417. 


3 Raiclins v. Wickham,(1859) 28 
L. J. Ch. 188; Betjemann v. B., 
(1895)2 Ch.474 CA: see Clapham 
v. Shilito, 7 Beav. 146. 


£ Attwood v. Small, (1885) 6 CI. 
-& F., 232 H. L. 


8 In re Haven Gold Mining Co., 
20 Ch. D. 151, 164; Tholasiram v. 
Duraji, (1903) 15 M.L.J. 375; see 
8 490. 

? Re London and Provincial 
Electric Co., (1886) 55 L. T. 670. 
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The deceived party may waive the fraud as by continu- 
ing to treat the contract as subsisting 1,2, and he cannot 
thereafter on discovering a fresh incident in the fraud, 
withdraw his waiver and rescind.' But nothing is waiver 
unless the party had full knowledge of the fraud. 

It has been held that the contract after discovery of 
the fraud must be repudiated within reasonable time* and 
promptly. There is however good authority ? that unless. 
the delay is great when it is probably conclusive, the right 
is not lost until the rights of others intervene, But the 
doctrine of lying by applies in such cases.? The onus of 
proving when knowledge was acquired and that the plain- 
tiff knowingly forbore to assert his right is, once fraud is 


established, on the defendant? 
The American view is that " acquiescence and waiver 


are always questions of fact. 


1 Campbell v. Fleming, (1884) 3 
L. J. K. B. 136; see Law v. Law, 
(1905) 1 Ch. 140; Seetharama v. 
Bayanna,(1894) 17 M. 276 ; White- 
house's case, (1867) L. R. 3 Eq. 
790, 794. 

2 Brigg's case, L. R. 1 Eq. 483 ; 
Selwa v. Fogg, 5 M. & W. 83. 

3 Clough v. L. & N. W. R9., 
(1871) L. R. 7 Ex. 26, followed 
in Aaron's Reefs v. Twiss,(1896)A. 
C. 278, 290; Re Mount Morgan 
Gold Mine, 56 L. T. 622; see 
§ 564. For the sort of knowledge 
necessary, see Ogilvie v. Currie, 
(1868) 87 L.J. Ch. 541; Sharpey v. 
Louth and E. C. Ry.,(1876) 2 Ch. 
D. 663, 685. 

4 United Shoe Co. v. Brunet, 
(1909) A. C. p. 389 P. C.; see 
Mohun Lall v. Sri Gungaji Cotlon 
Mills, (1900) 4 C. W. N. 369, 881. 

5 Pooley v. Broun, (1861) 11 C. 
B. N. S. 666. 


€ Scarf v. Jardine, (1882) 7 A. 


There can be neither 


C. 845; see White v. Garden, 
(1851) 20 L. J. C. P. 166. 

T Clough v. L. & N. W. Ry, 
(1871) L. R. 7 Ex. 26, followed 
in Aaron's Reefs v. Twiss, (1896) 
A. C. 278, 290; Re Mount Morgan 
Gold Mine, 56 L. T. 622; see 
§ 564. The question was left 
open in Morrison v. Universal 
Marine Ins. Co., L.R. 8 Ex. p. 205; 
Gordon v. Street, (1899) 2 Q. B. 
641. In Taleb Hossein v. Shaik 
Ameer Buksh, (1874) 22 W. R. 
529, it was said that avoidance 
must be made at the earliest pos- 
sible moment. 

8 Erlanger v. New Sombrero Co., 
(1878) 8 A.C. p. 1279; Seetharama 
v. Bayanna, (1894, 17 M. 275; 
Mohun Lall v. Sri Gungaji Cotton 
Mills, (1900) 4 C. W. N., p. 388. 

® Lindsay Petroleum Co. v. 
Hurd, L, R. 6 P. C. 221; Rees v. 
De Bernardy, (1896) 2 Ch. 445; 
Wall v. Cockerell, 10 H. L.C. 229 


FRAUD. 


without knowledge. The terms import this foundation 
of theaction. One cannot waive or acquiesce in a wrong, 
while ignorant that it has been committed. Current 
rumour and suspicion are not enough. There must be 
knowledge of the facts which enable the party to take 
effectual action. He must not shut his eyes nor rest 
until the rights of third parties are changed. But the 
wrongdoer cannot make extreme vigilance and prompti- 
tude conditions of rescission. He cannot complain of 
delay unaccompanied by acts of ownership by which he is 
not affected."! The party setting up a waiver must aver 
that the party waiving did so knowing that the contract 
had not been performed? or was voidable, for the 
burden of proving knowledge of fraud and the time of 
discovering it is on the party alleging waiver.! 

A contract voidable for fraud cannot be affirmed as to 
part and avoided as to the rest,’ unless the two parts are so 
severable as to form two contracts. But if after notice of 
the íraud, the party defrauded affirms one of several 
separate contracts, that does not prevent him from dis- 
affirming the others, nor does the waiver of one of sever- 
able breaches of contract affect the right to avoid the 
contract for other similar breaches, as a waiver of time of 
payment of one instalment.’ 


Once the contract is disaffirmed as by bringing a suit 
to set it aside, it seems that acts which would, previous to 
disaffirmance, have affirmed the contract, are ineffective." 


1 Peace v. Langdon, 99 U.S 578 
(a case of fraud) ; Beach cites for 
a similar rule as to waiver of 
broken conditions: Mohney v. 
Reed, 40 Mo. Ap. 99. 


7 Mohney v. Reed, supra. 


3 Anarullah Shaikh v. Koylash, 
(1881) 8C. 118; Abaji v. Laxman, 
90 B. 426; Perfabchunder v. Mo- 
hendronath, M C. 291. 


* United Shoe Manufacturing 


Co. v. Brunet, (1909) 25 T. L. R. 
442 P.C.; see Specific Relief Act 
s. 40; Inder Pershad v. Campbell, 
(1881) 7 C. 474. 


5 Re Murray, (1887) 57 L.T. 
223; Re Metropolitan Coal Consu- 
mers Ass.,(1890) 6 T.L.R. 416 C.A. 


6 Hunterv. Daniel, 4 Hare 420. 


7 Foulkes v. Quartz Hill Co.,1 
C. & E. 156. 
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FRAUD. 


In England the rule is that the right to repudiate 
depends on the ability to restore the thing sold in its 
original condition, unless the alteration is caused by some- 
thing for which the buyer is not responsible? or by the 
legitimate rights given under the contract. But in India 
this is modified, it seems, by section 64,* which only re- 
quires restitution as far as may be, and in Equity the rule 
only applied where compensation was impossible.’ 


Insolvency of the defrauding party makes no difference, 
for the trustee is in no better position than the bankrupt. 


If the promisee avoids the contract he can recover the 
price paid with interest’ but must restore any benehft,? 
and is entitled to be indemnified as to the obligations 
and consequences of the contract.? The defrauded party 
can sue for recovery of any deposit or in a case 
of doubt in the alternative for specific performance.’ 
And can set up fraud as a defence without suing to set 
aside the contract even if such a suit would be carried by 
limitation.!! 


1 Urquhart vw. Macpherson, Lindley on ‘Partnership’ for this 


(1878) 3 A.C. 881 P.C. (log of 
mahogany, cut up); Benj. 5th 
Ed. 472; Waddell v. Blockley, 
(1879) 48 L.J.Q.B. 517; see Taleb 
Hossein v. Ameer Buksh, (1874) 22 
W. R. 529. 

2 Head vw. Taltersall, (1871) 
L, R. 7, Ex. 7 (horse dying) ; 
Adam v. Newbigging, (1888) 18 
A. C. 308. 

3 As by reasonable acts of 
inspection : see 5 622. 

* Cf. Transfer of Property Act, 
s. 35 ; Specific Relief Act s. 38, 41, 
and see Sinaya Pillai v. Munt- 
sami, (1898) 22 M. 289; Tejpal v. 
Ganga, (1902) 26 A. 59; Kuvar ji 
v. Moti Haridas, (1878) 3 B. 284. 

5 Lindsay Petroleum Co. v. Hurd, 
(1874) L.R. 5 P. C. 221, cited in 


proposition. 

* In re. Eastgate, (1905) 1 K.B. 
465 ; 74 L. J. K. B. 324. 

7 Karberg's Case, (1892) 3 Ch. 
1 CA. 

8 Contract Act s. 64; Bamfield 
v. Rogers, (1900) 1 Ch. 854. 

? Newbigging v. Adam, (1580) 
94 Ch. D. 682, not affected in 
appeal: 18 A. C. 308. As to the 
right of the seller in avoidance 
to retake possession of goods sold, 
see 8 649; and for damages in an 
action for deceit, see under * Dama- 
ges,’ § 652 and y 504, 

10 Ibrahimbhai v. Fletcher, 21 
B. 851. 

1 Rangnath w. Govind, 28 B. 
689; Orr v. Sundra, 17 M. 255. 


MISREPRESENTATION. 


Even if a statement does not amount to fraud, it may, as 
being a misrepresentation, afford a ground for avoiding a 
contract. An assertion made at the time of contracting 
may be part of the contract or a representation! which 
though not part of the contract, is a statement which was 
an inducement to contract and intended to be acted on, 
as distinguished from a mere expression of opinion or 
mere commendation by a seller of his wares? or mere 
words of expectation or estimate which do not form part 
of the contract at all or give rise to any claim for 
damages;* or it may give rise to an estoppel,‘ which of 
itself gives no cause of action, but prevents the party 


making the statement from denying its truth.5 
A representation is a statement or assertion made by 
one party to another before or at the time of the contract 


1 There is no technical mean- 
ing attached to this word in Eng- 
land and it is used to mean both 
a representation andan integral 
part of the contract, but semble 
there is a technical meaning 
attached to it in the Contract Act, 
i.e. to a misrepresentation. 

3 Chalmers v. Harding, (1868) 
17 L T.N.S. 671 (but see Varley v. 
Whipp, (1900) 1 Q.B. 518); Power v. 
Barham, (1836) 4 A. & E. 473 (as 
to modern pictures) ; cf. Jendwine 
v. Slade, (1797) 2 Esp. 572 (as 
to old pictures); Lomi v. Tucker, 
(1829) 4 C. & P. 15 (pictures) ; 
see DeSewhanberg v. Buchanan, 
(1832) 5 C. & P. 848; Jennings v. 
Broughton, 17 Beav. 234 ; Denton 
v. Macneil, L.R. 2 Eq. 352; Smith 
v, Chadwick, 20 Ch. Div. 27, 9 
A. C. 187. 

* McConnell v. Murphy, (1878) 
L.R. 5 P.C. 208 (sale of, say, 
about 600 spars); Gwillim v. 
Daniel, (1885) 2 Cr. M. & R. 61, 





5 Tyr. 644 (*all the naptha made» 
say from,’ held words of estimate 
only); McLay v Perry, (1881) 44 
L. T. 152 (sale of pile of scrap 
iron, both parties thought it was 
160 tons—held no contract to 
supply more than in the pile); 
Leeming v. Snaith, (1851) 16 Q.B. 
275 (all, say, not less than—held 
contract lor at least that amount); 
see Morris v. Levison, (1876) 45 
L.J.C.P 409, 1 C. P. D. 155; ('say 
about' held not words of mere 
estimation in a charter); cf. cases 
of ‘Sales of Cargoes.’ 

t Bee Maddison v. Alderson, 
(1883) 8 A. C. p. 473, 5 Ex. Div., 
p. 596, Evidence Act s. 115. 

5 Secon v. Lafone, (1887) 19 Q. 
B. D. 68,70; Low v. Bouverie, 
(1891) 3 Ch. p. 101, 105. The dis- 
tinction between fraud, warranty 
and estoppel is fundamental, ibid. 
p. 102, but may be extremely fine: 
Grosvenor Hotel v. Hamilton, 
(1894) 2 Q.B. 836. 
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MISREPRESENTATION. 


of some matter or circumstance relating to it, and, even 
though contained in a written instrument, is not an integral 
part of the contract! 

A representation may, it is said, be a preliminary stipu- 
lation on which the contract is based, but this seems to 
amount to part of the contract? Or it may be the induce- 
ment to enter into the contract,’ though not necessarily 
the sole inducement‘; and, if innocent, giving a right to 
avoid the contract; if fraudulent, a further right to an 
action for deceit. | 


A misrepresentation, if innocent, to be effective, must 
have caused consent and a mistake as to the substance of 
the contract; whereas fraud, if inducing consent, need not 
relate to the substance of the contract, nor need a 
misrepresentation if it is a positive assertion not warranted 
by the information of the person making it, which 
approximates to fraud. 

As it was said in an early Indian case a warranty must 
be distinguished from a misrepresentation ; the latter is 
antecedent to the contract, and unlike a misrepresentation, 
a warranty is independent of the information of the per- 
son making it.® 


This case, however, was before the Contract Act which 
has altered the Common Law rules’ as to innocent misre- 
presentations. There is a great distinction? between 
statements which are terms in a contract and statements 
which are inducements to enter into the contract, that is 


Qi Behn v. Burness, (1868) 82 6 Turner Morrison v. Ralk, 


L. J. Q. B. 204. (1862) 2 B.L.R. O.C. 127 per 
2 See § 507. Peacock C.J. 
8 Gordon v. Street, (1899) 2 Q. T Sections 18 Ex. 3. At Equity 
B. 641. 645. the rule was always as in the 
* Abaji v. Laxman, (1906) 30 Contract Act: Redgrave v. Hurd, 
B, 426. (1881) 20 Ch. D. 1. 
5 Sections 17, 19; Kennedy v. 8 See Anson, 9th Ed. p. 151; 
Panam Mail Co, (1867) L. R. 2 Behn v. Burness, (1863) 32 L.J. 
Q. B. p. 587. Q.B. 204. 


b 
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MISRE PRESENTATION. 


representations properly so called. A representation if 
effective at all, vitiates the formation of the contract and 
makes it voidable. Whereas a term of the contract tf not 
performed, does not affect the formation of the contract, 
but, if a condition, operates to discharge the injured party 
from his obligation if he so elects, or if he goes on with the 
contract or the term was originally only a warranty, gives 
him a right of action ez contractu. In the case of a 
warranty materiality or immateriality is not in question, 
whereas in a mere representation materiality is generally 
essential? The Contract Act recognises this distinction by 
treating of representations in sections 18 and 19 and the 
effect of * warranties " in sections 117 and 118.3 


At Common Law a representation, even if untrue, did not 
give the other party any right to avoid the contract unless 
it was made fraudulently* or unless it was material, that 
is, there must in consequence be a complete difference in 
substance between what was supposed to be, and what 
was taken, so as to constitute a failure of consideration.® 


The Contract Act provides that where consent to a 
contract is caused by an innocent misrepresentation? 
causing a mistake as to the substance of the contract it is 


1 The term ‘ representation ' in 
England has no technical mean- 
ing, but semble it has under the 
Contract Act. 

2 Contract Act s. 19; In re 
Universal Non-Tariff Ins. Co.., 
(1876) 44 L.J. Ch. 761 ; Stokes v. 
Cox, (1857) 26 LJ. Ex. 113; 
Thomtson v. Hopper, (1858) 27 
L.J. Q.B. 441. 

3 The application of s. 19 to an 
implicd condition of description 
in Shoshi Mohun Pal v. Nobo 
Kristo, (1878) 4 C. 801, was 
wrong, see § 605. 

£ Derry v. Peek, (1889) 14 A.C. 
387; Angus v. Clifford, (1891) 2 





Ch. 449 C, A. But in Equity it 
was enough to show that it was 
material and false ; Redgrave v. 
Hurd, (1881) 20 Ch. D. 1; as toa 
duty to correct a representation 
when found to be false, see 
Brownlie v. Campbell, (1880) 5 A. 
C. p. 950. 

5 Kennedy v. Panama Mail Co., 
(1807) L. R. 2 Q.B. 580, 587; 
Flight v. Booth, 1 Bing. N.C. 377; 
Jacobs v. Revell, (1900) 2 Ch. 858; 
In re Puckett, (1902) 2 Ch. 258. 

6 S. 18(3),a representation must 
refer to a fact and not to law: 
Shet Manibhai v. Bai Rupaliba, 
(1899) 24 B. 166, but see § 468. 
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voidable, unless the party misled had means of discovering 
the truth with ordinary diligence.! This proviso? is not 
recognised in England? ; where if the buyer is offered 
means of verifying a statement he may decline to do so and 
rely on it, but if he investigates he is not induced by the 
statement to contract,’ if he might have detected the truth.* 


The Courts* have shown an inclination to limit the 
application of this proviso. It has been held that the. 
buyere owe no duty to the sellers to discover whether 
their representations or their agent's representations are 
correct. The Privy Council held that a bidder was per- 
fectly justified in relying on what was said by an auctioneer 
at a Court sale. It has been held inapplicable where a 
bill of exchange was sold apparently good on the face of 
it and the defect therein was only discoverable by a trained 
lawyer, although the purchasers were a bank? ; or where 
a seller represented that there was a practicable road for 


the delivery of a boiler.!? 


The proviso does not apply to cases of fraud as distin- 
guished from innocent misrepresentations.!! 

But the proviso is not limited to cases where the party 
can be hxed with constructive notice of the true facts.1? 


1 Section 19. 

3 Central Ry. v. Kisch, (1867) 
L.R. 2 H. L. 99; Brownlie v. 
Campbell, (1880) 5 A. C. p. 952; 
Redgrave v. Hurd, (1881) 20 Ch. 
D.1 ; see also Smith v. Land Corp., 
(1885) 28 Ch. D. 7; Aaron's Reefs 
v. Twiss, (1896) A.C., p. 279. 

3 Fry on ‘Specific Perfor- 
mance ' 4th Ed. 297. 

* Jennings v. Broughton, 5 De 
G. M. & G. 126 (shares) ; Higgins 
v. Samels, 2 J. & H. 460. 

5 Which seems justifiable from 
the first two illustrations. 

6 But see Shoshi Mohun Pal 
v. Nobo Kristo, (1878) 4 C. 801, 


Es O d ie 


where the application of s. 19 was 
unsound; see § 605. 

7 J, C. Shaw v. Bill, (1884) 8 M. 
88. 

8 Mahomed Kala Mea v. 
Har$erink, (1908) 36 I.A. 32. 

9 In re Nursey Spinning Co., 
(1880) 5 B. 92. 

19 Johnson v. Crave, (1874) 6 N. 
W.P. 350. 

11 Abdulla Khan v. Girdsari, 
(1904) Punj. Rec. No 49; Morgan 
v. Govt. of Haidarabad, (1888) 11 
M. 419, 439. 

12 Mohun Lall v, Sri Gungaji 
Cotton Mills, (1900) 4 C. W.N. 
381. But see § 486. 


MISREPRESENTATION. 


A plaintiff relying on misrepresentations should be 
pinned down to those alleged in his plaint.! 

The definitions given in section 18 of misrepresen- 
tations are not altogether in accord with the English rules. 
A positive assertion? not warranted by the information of 
a person making it, of that which is not true, though he 
believes it is true,? does not appear to be based on any 
English doctrine. It seems to follow the view of the 
Appeal* Court in Derry v. Peck which was reversed in the 
House of Lords It has been held that hearsay is not 
sufficient to warrant an assertion.® 

The burden of proving a reasonable ground for belief 
is on the party asserting it.’ 

It is to be noted that a positive assertion need not relate 
to a fact or cause a mistake as to the substance of the 
contract, but it must induce consent to the contract. 


It seems that whether the contract is voidable for fraud? 
or misrepresentation? the buyer can sue for damages 
under section 75. Pollock! says otherwise, but this is a 
reminiscence of an English doctrine which the section 
excludes. The word “rescission” must apply to a void- 
able contract, as section 55 to which section 75 clearly 
applies, speaks of contracts as voidable.! It has been 
suggested in England that previous avoidance is a de- 
fence to a claim for damages if the action is against the 


1 Mohun Lali v. Sri Gungaji 
Cotton Mills, (1900) 4 C. W.N. 881. 
But see § 486. 

3 See Leather v. Simpson, (1886) 
L. R. 11 Eq. p. 406. 

3 See § 18 (1). 

* 37 Ch. D. 541. 

5 14 A. C, 337. 

6 Mohun Lali v. Sri Gungaji 
Colton Mills, (1899) 4 C. W. N. 
809. 

T Alman v. Ofppert, (1901) 2 
K. B. 576, 70 L. J. K. B. 745. See 


Ls Ó Q | C 


§ 499. 

8 At Common Law an action 
for deceit lay if damage was 
suffered. 

? At C. L. apparently only resti- 
tution and indemnity could be 
claimed ; see Benj. 5th Ed, 448. 

19 Contract Act, 2nd Ed. p.842; 
Cunningham and Shepherd, 10th 
Ed. 275, agree with Pollock’s 
view. 

11 See (s. 2. (i).! For the other 
remedies, sce § 502. 
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actual representor! But the authorities cited do no 
support this? and this is not so in India under section 
79. Even in England it was held that a buyer of goods 
or chattels (as distinguished from shares) concerning 
which the vendor makes a fraudulent misrepresentation, 
may, on finding out the fraud, return? the goods and have 
his action to recover any damages he has sustained by 
reason of the fraud.* The same rule applies where he 
cannot rescind the contract as restitution is impossible 
owing to his own act or misfortune.5 


The doctrine of making good representations is said to 
be without authority in England. That is to say that 
instead of merely obtaining rescission or damages (in 
England for a fraudulent representation), the representee 
could at Equity have specially enforced a contract consist- 
ing of the terms of the contract in fact made, varied, 
supplemented, or rectified by the addition of a promise 
that representation was true. It is said that the cases 
where this doctrine is suggested amount to no more than 
cases of estoppel cases of compensation in damages, or 


1 Laws of Eng. vol. 20, 730 ; 
Bower on ‘ Actionable Misrepre- 
sentation’ 211; Pollock on Con- 
tract’ 7th Ed. 524,6 Ed. 719. But 
Kerr on “ Frauds " 4th Ed. p. 8, 
doubts this, as the point has not 
been before the H.L., and cites 
Brett, M.R. in Cunninglon v. CG 
N. Ry. 49 L.T. 393, 894 ; Pretty v. 
Child, 71 L. J. K. B. 512. 

2 Annison v. Smith, 41 Ch. D. 
948 ; Ship v. Crosskill, (1870) L. 
R. 10 Eq. 73. 

3 [t seems his right is to reject 
(hem. 

* Houlisworth v. City of Glas- 
gow Bank., (1880) 5 A.C. p. 323, 
where it was held that a purcha- 


ser of shares, unless he can re- 





scind the contract, cannot sue the 
Company or partnership in which 
he holds such shares : he might 
sue the actual representor : ibid, p. 
340; cf. Clarke v. Dickson, (1859) 
6 C.B.N.S. 458. 


5 Ibid, p. 338. 


ê Pollock on''Contract"6th.Ed., 
719, 7th. Ed. 624, Laws of Eng. 
vol. 20 p. 721; Re Fickus, (1900) 1 
Ch. 331, 334, 335, But Kerr on 
"Fraud"Ath. Ed. p. 8,considers the 
question open and approves of the 
doctrine, relying onCunnington v. 
G. N. Ka, 49 L. T. 393, 394 ; cf. 
Pretty v. Child, 71 L. J. K. B. 512. 

"7 Citizen's Bank of Louisiana 
v. First National Bank, (1898) L. 
R. 6 H. L. 352, 860. 


TERMS OF THE CONTRACT. 


rescission, or specific restitution, which are the ordinary 
damages, and cases of enforceable promises. 


In India under section 19 a party to a contract whose 
consent was caused by fraud or misrepresentation, may 
insist that the contract shall be performed and that he 
shall be put in the position in which he would have been 
if the representations had been true. And this is the dis- 
carded English doctrine of making good representations. 


In order to ascertain whether an affirmation made 
at the time of sale is an integral part of the contract, 
the intention with which it was made must be considered, 
and this applies whethér it is contained in a written 
document! or not? For if it was so intended it is an 
integral part of the contract,? no matter of what nature 
it be* If it is contained in the written contract its nature 
is generally a question of law, but questions of fact may 
be involved.’ In determining whether an affirmation was 
intended to be an integral part of the contract, a decisive 
testis whether the vendor assumes to assert a fact of which 
the buyer is ignorant or merely states an opinion or judg- 
ment upon a matter of which the vendor has no special 
knowledge and on which the vendee may be expected 
also to have an opinion and exercise his judgment.5 And 
another test is, was the affirmation seriously intended to 


1 Behn v. Burncss, (1863) 82 


(1861) 81 L. J. C. P. 28; Stuckey v. 
L. J. Q. B. 204. 


Bayley, (1862) 81 L. J. Ex. 488, 


2 De Lassalle e Guildford, 
(1901) 2 K. B. 215, 70 L. J. K. B. 
p. 586. 

3 Per Buller J. in Pasley v. 
Freeman, (1789) 3 T.R. 51, 1 Sm. 
L. C. 9th Ed. 87. 

t Hopkins v. Tanqueray, (1864) 
15 C.B. 130; Carler v. Crick,(1859) 
4 H.&N. 412; Budd v. Fairmaner, 
(1881) 8 Bing. 48; Pasley v. Free- 
man, (1789) 8 T.R. 51, 3 Sm. L.C. 
pith Ed. 66; Bannerman v. White, 


489. 

5 Bentsen v. Taylor, (1898) 2 
Q. B. 274, 280. 

© De Lassalle v. Guildford, 
(1901) 2 K B. 215, approving the 
passage in Benj. 3rd Ed. 607. 
This was a case of a lease, but 
the same principle was held to 
apply as in sales of goods; see 
McConnell v. Murphy, (1878) 
L. R. & P. C. 218 (“ say about"). 
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be the basis of the contractual relation between the 
parties.! 

A warranty may be either included in the contract of 
sale,? or may be given after the contract of sale is com- 
pleted,? in which case it requires fresh consideration,* 
being in fact a supplemental contract. 

It need not be given simultaneously with the conclusion 
of the bargain; it is sufficient if given during the course of 
dealing which leads up to the bargain.’ i 

An affirmation made anterior to the contract does not, 
according to Mr. Chalmers,’ constitute a warranty, though 
it may give rise to an action for deceit. He explains 
Bannerman v. White? as being a case of an anterior 
representation constituting the basis on which the parties 
subsequently contracted. Benjamin? considers that in 
that case the representation was expressly made a condi- 
tion precedent to the formation of the contract and holds 
that it is a question of fact whether a representation is part 
of the contract though anterior to it. This view has re- 
cently been confirmed in the Appeal Court where it was 
said that in Bannerman v. White the judgment was based 
upon the intention of the parties that the contract should 
be null and void if the hops had been treated with sulphur, 
and that the purchasers, not being able to sell the hops 
were in a position to return them.” Such a term may be 


1 Ibid. 

? Hopkins v. Tanqueray, (1854) 
15 C. B. 130, 23 L. J. C. P. 162 
(horse); cf. Bannerman v. White, 
(1861) 31 L.J.C.P. 28 (hops by 
sample); S/ucley v. Bayley, (1862) 
81 L. J. Ex. 483 (yacht). 

3 Heilbull v. Hickson, (1872) 
L. R. 7 C.P. 438 (Army boots) ; as 
to an alleged warranty previous to 
a sale, see Malcolm v. Cross,(1898) 
85 Sc. L. R. 794. 

* Rescola v. Thomas, (1842) 8 
Q. B. 234 (warranty of a horse). 

5 Cowd v. Thomas, (1877) 30 


L.T. 22 ; see De Lassalle v. Guild- 
ford, (1901) 2 K. B. 221. 


$ Chalmers, 6th Ed. p. 27, 
citing Hopkins v. Tanqueray, 
(1854) 15 C.B. 130, 23 LJ. CP. 
102. 


7 (1861), 31 L.J.C.P. 28. 


8 5th Ed. p. 658; see Percival 
v. Oldacre, (1865) 18 C.B.N.S. 
398. 

® Wallis v. Pratt, 108 T. L. R. 
p.121 C.A., (1910) 2 K.B. 1003, 
reversed on other points, (1911) 
A.C. 394, 


CONDITION OR WARRANTY. 


proved by parol evidence although the contract has been 
reduced to writing,! if itis collateral to the written terms.? 
But parol evidence is inadmissible to enlarge the scope 
of a warranty contained in the writing.? 

In India the buyer can rescind tbe contract for an 
anterior misrepresentation under sections 18 and 19 if it 
in fact induced him to consent to the contract, and if 
he had not the means of discovering the truth with 
ordinary diligence, provided it goes to the substance 
of the contract? 

But it seems that the stipulation in Bannerman v. 
While was not a mere representation, but a part of the con- 
tract.5 On its non-performance the Court said the contract 
was null and void, but semble it was only voidable as for a 
broken condition which was not, it seems, a contingency. 
The difficulty in calling it a condition felt by the Court 
seems to be met by the explanation given in De Lassalle 
v. Guilford though that case seems hard to distinguish 
from Lamare v. Dixon," where the contract was made 
on the assurance that the cellars leased would be dry. 
Lord Cairns said this representation was not a guarantee, 
and that it was not introduced into the contract on the 
face of it and the result of that was that in all probability 
Lamare could not sue in a Court of law for a breach of 
any such undertaking. But the suit was for specific per- 
formance and was dismissed and the remarks were obiter. 


Once it is decided that a statement is really a part of the 
contract, the diflicult question arises as to whether it is 


1 See Pollock, 8th Ed. Ap. 756, 3 Lloyd v. Sturgeon, (1901) 85 
on collateral representations in- L. T. 162. 
ducing contracts such as leases; 4 See Whurr v. Devenish, (1904) 
see S 39. 20 Times L.R. 385. 

2 DeLassalle v. Guilford, (1901) 5 See § 568 ; and see Harsan 


2 K.B. 215 C.A. (term added to a : 
lease), where the cases are dis- HN a (1904) 10 Com. 


cussed; Harsan v. Runciman 

(1904) 10 Com. Cas. 19 (collateral * (1901) 2 K.B. 216. 
warranty added by parol to a TL. R. 6 H.L. 414, 428. 
charter party). But see § 507. 
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condition! or an independent agreement, and this is to 


be collected from the evident sense and meaning of the 
parties, and must depend on the order of time in which 
the intent of the transaction requires their performance.? 
It may be a condition although the parties call it a 
warranty.’ 

Whether a promise is dependent on or independent of 
the promise made by the other party, or whether it is a 
condition precedent or concurrent to any demand for 
performance of the contract, or whether it may be 
neglected and the right to sue on the contract remain 
subject to a cross action or counter claim for its non- 
performance, are difficult questions, and only a few 
general principles can be enumerated. 


The first difficulty to be noted is as to the terms used. 
In England the somewhat indiscriminate use of the terms 
' warranties’ and ‘conditions’ * has been finally put an end 
to by the Sale of Goods Act, which defines a warranty 
but not a condition. As it was held in the House of 
Lords, prior to the Sale of Goods Act there had been a 
great deal of litigation and of discussion as to matters 
which formed only ground of a breach of warranty and 
matters which amounted to a condition ; and the remedies 
in the one case and in the other were the subject of a 
great deal of discussion. "There does not seem, however, 
to have been any difficulty as to the remedy once it was 
decided to what the stipulation amounted. In the Con- 
tract Act the term ‘condition’ is not used and the word 
‘warranty’ seems to have the meaning attached to the 


1 For the various kinds of 3 Sale of Goods Act, s. 11 (b). 
conditions, see § 515 and § 524. But see Wallis v. Pratt, (1911) A. 
2 Per Lord Mansfield, Kingston C. 894. 
v. Preslon,(1778), cited in Jones v. * See Wallis v. Pratt, (1910) 108 
Barkley, (1781) 2 Dough. 665; see T.L. R. 118C. A., (1911) A. C. 
Bentsen v. Taylor, (1893) 2 Q.B. 394 H. L. 
218; The Moorcock, (1889) 14 5 Wallis v. Pratt, (1911) A. C. 
P. D. 64. 394 H. L. 
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present term ‘condition’ in England! The meaning in 
England is now clear ; a condition is a stipulation in the 
contract which if unfulfilled gives a right to the promisee 
to refuse performance of his part of the contract: a 
warranty only gives him on its breach a claim to damages. 

Although the term warranty is frequently used to denote 
a condition, still it seems inconvenient to use any other 
phrases, but in these lectures the term condition will be 
used in the English sense. 

It is competent to the parties to make any contract they 
please? and to bargain as to what facts shall be deemed 
material and to what extent. On the one hand, they can 
make the existence of any specified state of facts or the 
truth of any affirmation an essential term of their contract, 
so that any variation therefrom will justify the promisee 
in repudiating the contract even after delivery and accept- 
ance of goods sold thereunder.’ On the other hand, they 
can make any fact or affirmation, although forming part of 
their contract, still only the subject matter of a collateral 
agreement, so that the failure to fulfil it will not afford 
ground for avoiding the principal contract, but only give 
rise to a claim for damages.‘ 

The difficulty is to ascertain what the intention was 
where the contract is not explicit. 

The law was explained by Fletcher-Moulton, L. J.,5 on 
a recent case. ‘A party to a contract who has performed 
or is ready and willing to perform his obligations under 
that contract is entitled to the performance by the other 
contracting party of all the obligations which rest upon 
him. But from a very early period of our law it has 


1 See § 559, Act, 2nd Ed., p. 94, says this prin. 
3 Moll Schutte v. Luchmi Chand ciple was only recognised during 
(1898) 25 C. 505 F. B. * the latter half of the 19th century. 


: 5 The contract in this case was 
> Bannerman v. White, (1861) for unascertained goods (seeds) 


10 C. B. N. S. 844. sold by sample as of a particular 
* Pollock on Indian Contract description. 
81 
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been recognised that such obligations are not all of 
equal importance. There are some which go so dir- 
ectly to the essence of the contract and are so es- 
sential to its very nature, that their non-performance 
may fairly be considered by the other party as a sub- 
stantial failure to perform the contract at all. On the 
other hand there are other obligations which though 
they must be performed, are not so vital that a failure to 
perform them goes to the substance of the contract. 
Both clauses are equally obligations under the contract 
and the breach of one of them entitles the other party to 
damages. But in the case of the former class he has the 
alternative of treating the contract as being completely 
broken by the non-performance and if he takes proper 
steps, he can refuse to perform any of the obligations 
resting upon himself, and sue the other party for a total 
failure to perform the contract.! This passage does not 
emphasize the fact that the whole question turns on the 
original intention of the parties which was clearly pointed 
out in the House of Lords ! though in other respects the 
judgment of Fletcher-Moulton, L.J., was adopted. The 
same principle applies to India.? 


There is nothing inherent in a clause of a contract of 
sale whereby it can be distinguished as belonging to one 
or other of the classes named. As has been pointed out a 
stipulation which in one set of circumstances is a condi- 
tion precedent, may in another be only intended as a 
subsidiary term.’ The principle is simple, however 
difficult its application may be, namely that a party must 
perform every stipulation in his bargain, butif the parties 
so intend the failure to perform a stipulation may give no 
right to the other party to rescind the contract but only 


1 Wallis v. Pratt, (1910) 103 Ried v. Buldeo, (1887) 15 C.1. 
L.T.R. p. 122 C.A. adopted by 3 Behn v. Burncss, (1868) 3 
H. of L. (1911) A.C. 394. B. & S. 751; Oppenheim v. Fraser, 

a Sec fer Garth, C.J. in Mitchell! (1876) 84 L.T. N.S. 524. 
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to claim damages: the whole matter is one of intention. 
The parties cannot substantially perform their contract, 
unless the intention was that substantial performance 
would suffice subject to compensation for the deficiency. 


If the contract is in writing! and unambiguous it is, 
according to Blackburn, a matter of construction ; if it is 
ambiguous, the Court may look at the surrounding circum- 
stances to discover what the parties probably intended?; 
but the Court must not import into the contract anything 
which, it would not be clear to any reasonable man, must 
have been present to the minds of both contracting parties, 
and agreed to by both.? 

But it is established law that the original * intention of 
the parties must be looked at with regard to the circumstan- 
ces of each particular case 5 and having regard to such 
circumstances the intention is to be ascertained according 
to the ordinary rules? for the construction of written 


instruments. 


1 The construction is then a 
matter of law: Emery v. Wells, 
(1906) A.C. 515 P.C. 


3 Blackburn 8rd Ed. 211. 


3 Sanders v. McLean, (1882) 62 
L.J. Q.B. 481, 11 Q.B.D. 327. 

* Wallis v. Pratt, (1911) A.C. 
394 H.L. 

5 Bentsen v. Taylor, (1803) 2 
Q.B. 280; Elliot v. Crutchley, 
(1900) A.C. 7; Paul Beier v. 
Chotalall, (1904) 30 B. 1; see § 82. 

$ Thus paro! declarations sub- 
sequent to the contract cannot 
be used to explain it, but if the 
words are ambiguous they may 
be explained by previous or con- 
temporaneous parol declarations : 
Houlder v. Commissionersof Public 
Works, (1908) A.C. 2706. 

71 Wms. Saund. (1870) Ed. 
549, 2 Sin. L.C., llth Ed. 12; see 
Graves v. Legg, (1854) 9 Ex. 
709 ; (declaration of name of ship); 
Behn v. Burness, (1863) 3 B. & S., 
751 Exch. ("now in port" in 





charter party) distinguish Seeger 
v. Duthie, (1860) 8 C.B. (N.S.) 45 
(readiness of ship to sail). 
Roberts v. Brett, (1865) 11 H.L. 
Cas. 337 (giving bond for due 
performance); Chanter v. Hopkins, 
(1888) 4 M. & W. 899 (sale of 
patent article), where it was held 
that the stipulations were condi- 
tions precedent; also compare 
Poussard v. Spiers,(1876) 1 Q.B.D. 
410 (appearance on first night of 
opera a condition precedent), and 
Beltini v. Gye, (1876) 1 Q.B.D. 
188 (agreement to attend rehear- 
sals for so many days, held a 
collateral agreement): Azémar v. 
Casella, (1867) 86 L.J. C.P. 268; 
Heywood v. Hutchinson, (1807) 
L. R. 2 Q. B. 447; Barnard v. 
Faber, (1893) 1 Q. B. 340 C. A. cf. 
Pust v. Dowie, (1864) 5 B. & S. 
20 (ship not less than 1,000 tons); 
Jowill v. Spencer, (1847) 1 Exch. 
647 Ex. Ch. (sale of mine, finding 
coal nota condition precedent). 
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The question depends on the intention of the parties, 
whether the goods are specific or not?; and to this 
intention, once it is discovered, all technical forms must 
give way.) To decide whether a term is of the essence of 
a contract, i. c. a condition, the Court must look at the 
whole scope of the transaction to see what the parties really 
meant. The decision depends not on any formal arrange- 
ment of words, but on the reason and sense of the thing, 
as it is collected from the whole contract. It is a ques- 
tion of obvious good sense to be determined by the 
application of common sense to each particular case.’ 


The instrument ought to be construed with reference to 
the intention of the parties when it was made irrespective 
of the events which may afterwards occur.’ For in com- 
mercial contracts any system of construing a contract ev 
post facto is no part of the English Law.* Even if subse- 
quent events frustrate the object of the contract, such 
frustration will not convert a stipulation into a condition 


if it were not originally intended to be one.? 


1 Sale of Goods Act s. 11; Hof- 
kins v. Tanqueray, (1854) 15 C.B, 
180; Carter v. Crick, (1859) 4 H. A 
N. 412 ; Budd v. Fairmaner,(1831) 
8 Bing 48; Pasley v. Freeman, 
(1789) 8 Term. Rep. 51, 2 Sm. L. 
C. llth Ed. 66; Bannerman vw. 
White, (1864) 81 L. J. C. P. 28; 
Stucley v. Bayley, (1862) 31 L. J. 
Ex. 483; as to admissibility of 
parol evidence, see § 507. 

2 Sada Kavaur v. Tadepally, 
(1907) 80 M. p. 289 C. A., citing 
Gurney v. Womerseley, (1854) 4 E. 
& B. 133, 142 ; Azémar v. Casella, 
L. R. 2 C. P. C. p. 431, 677. 

3 Roberts v. Brett, (1865) 11 H. 
L. C. p. 344; Stavers v. Curling, 
(1836) 3 Bing. N.C. p. 868; 
Barnard v. Faber, (1898) 1 Q. B. 
840. 





t£ Kishan Prasad Sinha v. Pur- 
nender, (1911) 14 C.L.J. 40 (as to 
time being of the essence.) 

5 Ritclie v. Atkinson, (1808) 10 
East. 306. 

6 Slavers v. Curling, (1836) 8 
Bing. N. C. p. 868. 

7 Behn v. Burness, (1863) 32 
L.J.Q.B. p. 207, disapproving 
Dimeck v. Corleit, 12 Moo. P. C. 
C. 199, which was said to be im- 
mersed in the specific facts 
therein set out: ibid p. 208. 

8 Wallis v. Pratt, (1911) A.C. 
p. 400 H. L., disapproving dicta in 
Ellen v. Topp, (1851) 6 Ex. p. 401. 

9 Ellen v. Topp, (1861) 6 Ex. 
424 ; as to the Indian Law regard- 
ing subsequent impossibility, see 
§ 572. 
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The cases in which it has been said that a stipulation 
is at one time a condition precedent and not at another 
are all cases of waiver after knowledge of the breach,! and 
are now it seems overruled.? The view taken in Sooltan 
Chand v. Schiller? was that the conduct of the parties in 
an instalment contract as regards previous instalments 
might be considered to determine whether time was of 
the essence of the contract with regard to a later instal- 
ment, but this seems unsound fora waiver as to one 
instalment is not a licence for future breaches of the 
contract. 


According to Garth, C. J., the rules laid down in the 
notes to Cutter v. Powell5 are generally speaking pretty 
sure guides in solving questions as to whether a stipula- 
tion is a condition precedent? Where a promise made 
by one party to a contract goes to or affects the whole 
consideration moving to the other party or to adopt the 
language of Blackburn, J., where it goes to the root of the 
matter so that failure to perform it by the one party would 
render the performance of the rest of the contract by that 
party a thing different in substance from what the other 
party has stipulated for,? it is a concurrent condition.? 


1 White v. Bealon, (1861) 7 H. 
& N. 42, per Bramwell B ; Carter 
v. Scargill, (1875) L. R. 10 Q. B. 
564. 

? Wallis v. Pratt, (1911) A.C. 
P. 400 H.L., disapproving dicta in 
Ellen v. Topp, (1851) 6 Ex. p. 401. 

3 (1878) 4 C. 268. 

* Hunter v. Danicl, 4 Hare, 
420. 

3 2 Smith's L. C. 6th Ed. p. 18, 
where the ruies are copied from 
the notes to Pordage v. Cole, 
(1669) 1 Wms. Saund. 820. 

e Per Garth, C. J., Carlisle v. 
Ricknauth, (1882) 8 C. 809; see 
Baslin v. Bidwell, (1881) 18 Ch. 
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D. 238, where the cases 
reviewed. 

7 According to the Editors of 
the Laws of England this is the 
modern test. 

8 Or as it was put in Bentsen 
v. Taylor, (1898) 2 Q.B. 280 “one 
of the first thin:s to be consi- 
dered is to what extent the ac- 
curacy of the statement would be 
likely to affect the substance and 
foundation of the adventure which 
the contract is intended to carry 
out." 

? Garth, C. J., said it was a 
condition precedent, but that is 
not so. 


are 
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But where it only partially affects the consideration and 
may be compensated for in damages, it is not a condition 
precedent.? 

But it has been ‘since held that circumstance that one 
of the conditions of a contract only. affects part of the 
consideration is not fer se sufficient to make it collateral 
to the main contract. It is capable of being so construed 
but cannot be so regarded unless it also appear that the 
term was not intended by the parties to go to the root of 
the whole coniract, and this is undoubtedly so for the 
parties may make any apparently trivial stipulation a 
condition precedent? But generally if it only goesto part 
of the consideration it is an independent promise, ;/.c. a 
warranty. 

It makes no difference * if there has been part perform- 
ance prior to the breach of the condition precedent.® 

In addition to the two rules quoted by Garth, C. J., 
there are three others which are generally quoted in this 
connection. 

(1) When a day is appointed for doing any act, and 
the day is to happen or may happen before the promise 
by the other party is to be performed, the latter may 
bring an action before performance which is nota con- 
dition precedent, aliter if the day fixed is to happen after 
the performance, for then the performance is deemed to 
be a condition precedent. 


1 Citing Betini v. Gye, (1876) * Per Garth, C. J., Carlisle v. 





L.R.1 Q. B. D. 183; Graves v. 
Legg, (1854) 23 L.J. Ex. 228,9 
Exch. p. 710; cf. Oxford v, Pro- 
vand, (1868) L. R. 2 P.C. 185. 
156. 

2 Bank of China v. Amertcan 
Trading Co., (1894) A. C. p. 271 
P C. 

3 Bellini v. Gye, (1876) 1 Q.B.D. 
183. 


Ricknaulh, (1882) 8 C. 809; see 
Bastin v. Bidwell, (1881) 18 Ch. 
D. 288, where the cases are 
reviewed. 

5 Ibid. citing Withers v. Rey- 
nolds, (1831) 1 L. J. K. B. 30, 86 
R. R. 782. but see § 564. 

6 See notesto Pordage v. Cole, 
adopted in notes, Cutler v. Powell, 
supra. 
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(2) Where ! each party is to do an act at the same time 
as the other, these are concurrent conditions and neither 
party can maintain an action for breach of contract with- 
out averring that he has performed or has offered to per- 
form what he himself was bound to do.? 

(3) Where from a consideration of the whole instru- 
ment it is clear that the one party relied upon his remedy 
and not upon the performance of the condition by the 
other, such performance is not a condition precedent. 
But if the intention was td rely on the performance of the 
promise, and not on the remedy, the performance isa 
condition precedent,’ or concurrent.‘ 

All these rules were said by Bramwell, B., to be very 
excellent guides but not arbitrary tests.® : 

In India it has been held that in the case of a specific 
thing where in addition to the affirmation there is a 
separate warranty also in the agreement “the existence 
of such a separate warranty shows that the matter of the war- 
ranly is not a condition or essential part of the contract but 
that the intention of the parties was lo transfer the property in 
the subject of the sale at all events," In such a case on a 
breach of the warranty if made in good faith, the contract 
is not voidable but only compensation can be claimed.3 


1 This rule is adopted in the 
Sale of Goods Act, 28 and by 
s, 64 of the Contract Act. 


2 See Benjamin, 5th Ed. p. 561, 
(1669) 1 Wms. Saund. 320 (b), 
(1795) 2 Sm. L. C. 1. 

3 Per Jervis, C. J. in Roberts v. 
Brett, (1856) 18 C. B. 561, 26 L. J. 
C, P. 280, also in 11 H. L. C. 337. 

* See re Scott, (1895) 2 Ch. 
603. 

5 Roberts v. Brett, (1859) 6 
C. B. N. S. 038. 

$ Another instance of con- 
fusion of technical terms. 

7 The passage in italics is a 
quotation from Pollock on "Con, 
tracts’ 7th Ed., 484. 
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8 Sada Kavaur v. Tadepally, 
(1907) 30 M. p. 289 C. A, citing 
Pollock ou * Contract’ 7th Ed. 484, 
and Williams on ‘Vendors and 
Purchasers’ 732,640. (Inthe 2nd 
Ed. there is no such statement). 
The decision itself seems unsound, 
for it conflicts with Gurney v. 
Womersley, (1854) 24 L. J. Q. B. 
46, where the fact that a security 
sold was of some value was 
held insufficient. But the whole 
question being whether there is a 
failure of the whole considera- 
tion, is always difficult: see for 
principles Kennedy v. Panama 
Mail Co., (1867) L. R. 2 Q B. 
p. 587. 
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The conclusion shows that if made mala fide even a 
breach of warranty is sufficient to make a contract avoid- 
able.: But the deduction from the presence of a separate 
stipulation is, it seems, unsound.? The case was one of a 
sale of a specific mortgage bond subject to all faults 
which proved invalid as a mortgage as being attested by 
only one witness. The passage relied on from Pollock is 
obscure ; no authority cited supports it and the learned 
author precedes immediately to add that whether such a 
statement is a warranty or condition is a matter of fact. 
Pollock’s remarks refer to the English doctrine that a 
stipulation in regard to a specific thing sold can only be 
a warranty once the property has passed, which it seems 
has no place in Indian az The use of technical terms 
in the passage is unfortunate and elsewhere condemned 
by the author. 

It seems a curious deduction to make that the insertion 
of a stipulation shows that it is a warranty, for in commer- 
cial transactions the insertion of a clause invariably adds 
to and does not diminish its effect. 


According to the American law, conditions will be con- 
strued as dependent unless a contrary intention appears 
by the terms of the contract.* 


A clause may be a stipulation introduced solely 
for the benefit of the promisor,? and he can then waive 
it and insist on performance of the contract without 
it. 


1 Kennedy v. Panama Mail Co., 
(1867) L R. 2 Q.B. 680, i.e. fraud. 

2 A somewhat similar argu- 
ment was rejected 1n Bannerman 
v. White, (1861) 31 L.J.C.P. 28. 

5 See § 559. 

* Davis v. Jeffries, 58 N.W. Rep. 
815 ; Lester v. Jewett, 11 N.Y. 453. 

5 Neill v. Whitworth, (1865) 84 
L. J. C. P. 155, 85 L. J. C. P. 304; 


Bank of China v, American Tra- 
ding Co., (1894) A.C. p. 272 P.C.; 
Havens v. Middleton, (1853) 10 
Hare 641; cf. Haukslev v. Outram, 
(1892) 8 Ch. p. 376, 878 (condi- 
tion for formal contract); but see 
Lloyd v. Nowell, (1895) 2 Ch. 744. 
There may be a contract though 
not formally drawn up : North v. 
Percivall, (1898) 2 Ch. 128, 182. 


PERFORMANCE OF TERMS OF CONTRACT. 


The question of warranty or condition! involves the 
question of what is performance of the contract. 

The first essential rule of performance is that the parties 
must perform their promises,? and the seller has not 
launched his case for non-acceptance of the goods tendered 
until he has shown that he tendered what he was bound by 
his bargain to tender.’ If the bargain was for specific 
goods, he must deliver the very goods which were ear- 
marked for fulfilment of his contract; if he agreed to supply 
unascertained goods, he must deliver goods answering in 
every respect to the description in the contract. To 
quote the classical judgment of Lord Abinger * “if a man 
offers to buy peas of another, and he sends him beans, 
he does not perform his contract: but that is not a 
warranty. There is no warranty that he should sell him 
peas: the contract is to sell peas, and if he sends him 
anything else in their stead it is a non-performance 
of it." 

Under the Contract Act the seller in order to make a 
valid tender must offer to perform the whole of what he 
has promised to do5: and a condition is really part of the 
promise. If he refuses or incapacitates himself from per- 
forming his promise in its entirety, the buyer has a right 
to put an end to the contract. The same rule is ex- 
pressed in section 51; and section 55 only gives latitude 


2 Used in the English sense. 

3 Contract Act s. 37. 

3 Bowes v. Shand, (1877) 2 App. 
Cas. p. 455; cf. Molichand v. 
Fulchaud, (1898) 26 C. p. 155 
O. C. 

£ Chanter v. Hopkins, (1888) 4 
M. & W. p. 404, 61 R. R. p. 654, 
see Azémar v. Casella, (1867) L.R. 
2 C. P. p. 679 p. 447, 86 L. J.C. P. 
124, 263 ; Drummond v. VanIngen 
(1887) 12 App. Cas. 284. Pollock 
or ‘Contract’ 527,530 ; Chalmers 


Es O d ie 


6th Ed. p. 88; Bowes v. Shand, 
(1877) 2 Ap. Cas. p. 480. 

5 Sce § 88. 

* See § 39. But if the contract is 
divisible so as to consist of two 
separate contracts, the breach of 
a condition precedent to one, is 
no excuse for not performing the 
other as to which all conditions 
have been satisfed: Wilson v. 
Lindon, (1862) L. R. 1 C. P. 61; 
Wilkinson v. Clements, (1872) 8 
Ch. A. 960. 
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where time is not of the essence of the contract, which it 
generally is in mercantile contracts.! 


The general rule was the same at Common Law;; there 
was no rule that substantial performance would suffice. 
As Leake puts it?: the performance necessary to discharge 
a contract must bein strict accordance with the terms. 
Another learned author? says a breach of a contract to 
entitle the other party to rescind must consist in the none 
performance of something essential. This is only the 
other way of looking at the contract. Ifa seller or buyer 
has promised to do anything, he must do it; but the 
terms of the contract may show that the real intention 
was that a literal performance was not meant, and that 
every departure from the terms was not to be a ground 
for repudiation, c. g., the intention may be that the non- 
fulfilment of a term is to be compensated for by damages 
and is not a ground for repudiation. This intention is 
generally evinced when there are several stipulations to 
be performed, for where there are many acts and duties 
to be performed one party cannot always exact minute 
performance*. But the promisor must do what he has 
agreed to do within the limits of the variation contem- 
plated by the parties. 


Addison 5 points out that performance must be a sub- 
stantial® bona fide performance in accordance with the 
true meaning of the parties, and not a mere compliance 
with the latter of the engagement in violation of the 
compact. 

The view recently taken by the English Appeal Court, 
was, reversing the Lower Court's judgment for the amount 


1 Bowes v. Shand, (1877) 2 App. 3 Bing .N. C .355 ; see Rhymney v. 


Cas. p. 468 H. of L. Brecon, (1900) 88 L. T. 111, C. A. 
2 Leake, 5th Ed. 585. 69 L. J. Ch. S18. 
5 Sm. L. C. 11th Ed, Vol. II p. 5 Addison, 10th Ed., 126. 

87. $ Clearly meaning not illusory. 


* Slavers v, Curling (1886) 
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claimed less allowance for inferiority, that the seller can- 
not sue for the price of goods unless he can prove that 
he was ready and willing to deliver, and had delivered 
or tendered all the goods in a merchantable condition and 
of the quality required subject of course to the qualifica- 
tion, if it be necessary to mention it, that the law does 
not regard as an exception that to which the rule of de 
minimis or the rule of insignificance can apply! ; but 
subject only to that qualification it is for the vendor to 
prove that he has delivered or tendered delivery of goods 
which were in accordance with the contract. , 

This principle was applied ina case where more goods 
than ordered were tendered, but it was only applied 
because there was nothing to show that the sellers insisted 
On payment for the excess ; had they done so it was said 
there might have been a diffculty.® 

Primá facie the seller cannot deliver goods by instal- 
ments, he has no right to split up the performance of the 
contract unless the contract itself gives him that right,* 
nor can he demand immediate acceptance of the whole 
if delivery is to be by instalments.5 i 

The parties can make any agreement they please and the 
contract by its terms may be for substantial performance 


21 In India under s. 39 the 
question would be whether such 
variation was contemplated. 


for 4,950 tons, and rejected for 
excess. The buyers relied on 
the S. of G Act s. 30 (2) and 


2 Jackson v. Rotax Co., (1910) 2 
K. B. 937,945; cf. Hopkins v. 
Hitchcock, (1863) 14 C.B. N.S. 65, 
32 L. J. C. P. 154, for the rule de 
minimis where the Jury held 
variation to be immaterial; cf. 
Specific Relief Act s.14; cf. Easter- 
brook v Gibb, (1887) 3 T. L. R. 
401 C. A; Johnson v. Gaskain, 
(1892) 8 T. L. R. 70. 

3 Shipton v. Weil, (1912) 29 T. 
L.R. 269, where 4,950 tons 55 Ibs. 
were tendered under a contract 


Tanvaco v. Lucas, 28 L. J. Q. B, 
150; Joyce, J., relied on a dictum 
in Harland v. Burstall, 6 Com. 
Cas. 113. 

* Simson v. Gora Chand Doss, 
(1883) 9 C. 478; cf. S. of G. Act. 
s. 81. (1). As to where aright to 
deliver by instalments is implied, 
see Colonial Ins. Co. v. Adelaide 
Ins. Co., (1886) 12 A.C. 128 P.C. 

5 Ramdeo v. Cassim Mamoojee, 
(1893) 21 C. 173 C. A. 
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with an allowance for any inferiority: but unless it is so 
provided the buyer cannot be compelled to take goods 
with an allowance of inferiority.! In one Indian case the 
judgment seems to imply that substantial performance is 
all that is required, but that was also held to be only 
allowable within such limits as might by reasonable impli- 
cation be properly inferred from the strict words of the 
contract? and it was held that the difficulty in making 
goods accurately answering to the contract was no ground 
for allowing latitude in performance.? 

It need hardly be said that it is of no use for the seller 
to argue that what he tendered was as good as that 
bargained for. Strange to say in one case this was 
attempted. The contract was that rice should be sent in 
double bags, and they were tendered in single bags, as it 
was shown that double bags were important to the buyer 
for his market and were considered as absolutely essential 
for the transit contemplated, it was held that the mode of 
packing affected the quality and description of the thing 
sold, and the buyer could reject the goods. The defence 
raised was that the particular single bags were as good as 
the usual two bags, but no evidence was allowed to be 
adduced on the point as being immaterial, though in fact 
the rice arrived safely.° 

But if the term is for the promisor’s exclusive benefit 
he may waive it? or perform it in any way satisfactory to 
himself. 


1 Huridas Khandelwal v. South British F. & M. Ins. Co. v. 


Kalumull, (1903) 30 C. 649 ; Jack- 
son v. Rolax Co., (1910) 2 K. B. 
987, 945 C. A.; see also 8 522 for 
contracts with all faults. 

2 A. B. Miller v. The Gourifore 
Cv., (1871) 8 B. L. R. 285 C. A. 

3 The fact that performance 


may be impossible does not show 
that a turn is not on condition. 


Brozo N. Shaha (1909)86,CP. 584. 
t Legh v. Lillie, (1860) 6H. & N. 
165 ; Forman v. The Liddesdale, 
(1900) A. C. 190 P. C. 
5 Makin v. The London Rice 
Mills Co., (1869) 20 L. T. N. S. 
705 C. A. 17 W. R. 768. 


6 Havens v. Middleton, (1858) 
10 Hare 641; sce § 515. 


ALLOWANCE FOR INFERIORITY. 


As stated above the general rule is that the buyer 


cannot be compelled to accept goods which do not answer p 


to the stipulations express or implied in the contract, with 
an allowance for inferiority of quality... But he may by 
the terms of his bargain, have contracted to do so and a 
clause against rejection and providing that the goods 
should be taken and any dispute as to quality referred to 
arbitration 1s binding.? 


But even where the contract provides for an allowance 
for inferiority, it is not a good tender to offer unmarketa- 
ble goods or goods not merchantable within the meaning 
of the contract; the percentage of inferiority must be reaso- 
nable ? and the buyer can reject goods for any variation in 
quality beyond what was in the contemplation of the par- 
ties * or if they do not answer at all to the description in 
the contract? or i£ they are not merchantable under the 
description in the contract? For the widest clause 
negativing any warranty as to quality or description cannot 
be construed to mean that where one kind of goods are 
ordered, the seller may send something quite different 9 
and this was held to be so although the sale was by 
sample of acid which had been examined, but in which 
the defect was latent, for however completely the seller 
may have guarded himself against contracting that the 
thing was of any particular quality, it was impossible to 
construe the contract in any other way than that it was 


1 Haridas Khandelwal v. 5 Azémar v. Casella, (1807) 
Kalumull, (1903) 30 C. 649 O. L. R. 2 C. P. 677; Gorton v. 


C.; Benjamin, 5th Ed. 999; A.B. 
Miller v. Gourifore Co., (1871) 8 
B. L. R. 285, see § 522. 

2 Leary v. Briggs, (1905) 6 F. 
857 Ct. of Sess. (Scotch). 

3 Cooverjee Bhoga v. Rajendra 
N. Mukerjee, (1909) 36 C. 617, 623. 

* A. B. Miller v. Gouripore Co., 
(1871) 8. B. L. R. 2865. 


McIntosh, (1888) W. N. 108 C. A. 

5 Howcroft v. Laycock, (1898) 
14 T. L. R. 460 Div. Ct.; but see 
Wallis v. Pratt, (1910) 2, K. B. 
1003 C. A. overruled on H. L 
(1911) A. C. 894. 

7 Josling v. Kingsford, (1803) 
82 L.J, C. P. 94; see Mody v. 
Gregson, (1868) 38 L. J. Ex. 12. 
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$ 522. 


Clause 
against any 
warranty. 


CLAUSES AGAINST ANY LIABILITY. 


a part of the agreement that the subject of the sale 
should be the oxalic acid of commerce. 


The cases in the last three notes must be considered 
in the light*of the explanation to section 118: the seller 
may expressly negative that the goods are of any 
description. 


In a recent case the Appeal Court had to consider the 
effect of a clause in a contract for the sale of seeds by 
sample, described as of a certain kind. The clause 
provided that the sellers gave no warranty, express or 
implied, as to growth, description, or any matter, and that 
they should not be held to guarantee or warrant the fitness 
for any particular purpose or its freedom from injurious 
quality or from latent defect. It was held that the 
clause protected the sellers from an action for a breach 
of warranty, overruling Howcroft v. Laycock? : the fact 
that the remedy of rejecting the goods was lost by 
acceptance did not affect the case. There was no 
question of fraud * in the case. Josling v. Kingsford was 
explained as being a suit for non-delivery. It was not 
suggested that the clause protected the seller from the 
effect of delivering goods not of the kind contracted 
for, but only from an action for breach of warranty, 
the condition of being of the description given having 
been waived by acceptance. The House of Lords? 
reversed the Appeal Court and laid it down that a 
condition waived by acceptance is not degraded into a 


1 Josling v. Kingsford, (1863) 
32 L. J. C. P. 94; see Mody v. 
Gregson, (1868) 38. L. J. Ex. 12. 

3 (1898) 14 T. L. R. 460. 

3 Wallis v. Pratt, (1910) 108 T. 
L. R. 118 C. A, Fletcher-Moulton, 
C. J., dissenting a very powerful 
judgment, and semble the correct 
view, since adopted in the H. of 
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L. (1911) A.C. 894. 

* For no agreement will protect 
a seller from the consequences of 
his own fraud : Pearson v. Dublin 
Corporation, (1907) A. C. p. 364, 
H. of L. 


5 Ibid. p. 124. 
6 (1911) A. C. 394. 


WITH ALL FAULTS. 


warranty ab initio, but the remedies for a breach are 
similar to those applicable to a breach of warranty. The 
decision turned on the wording of the contract ; it was 
admitted that in a sale by description a seller can throw 
the risk of an honest mistake on the buyer, but to do 
so he must use apt words. This is specifically provided 
for in India by section 113. But the English case as it 
turned on the technical meaning ascribed to "warranty " 
in the English Act, is of little value in India, save as 
emphasising the necessity of using apt words. 

With the clause as to no warranty in Wallis v. Prati? 
should be compared the clause in Shepherd v. Kain? 
which was a vessel advertised for sale as copper-fastened 
on the terms that she was to be "taken with all faults, 
without allowance for any defects whatsoever.” The 
vessel was not what was called copper-fastened in the 
trade, and it was held that the sellei was liable for the 
misdescription, for the words “ all faults" meant “all faults 
which the vessel might have consistently with it being the 
thing described," Lë a copper-fastened vessel* But 
where a vessel was described as teak built and the terms 
were “ with all faults " and without any allowance for any 
defect or error whatever, it was held that words ‘or 
error whatever" distinguished the case from Shepherd v. 
Kain, ? and the buyer could not recover though the vessel 
was not teak built.’ 


clause gives protection: Pearson 
v. Dublin Corporation, (1907) A. 


1 It seems that he is not pro- 
tected by such a clause unless, in 


the case of unascertained goods, 
he has honestly and reasonably 
tried to supply goods as describ- 
ed, and that if he acted negli- 
gently or deliberately supplied 
inferior goods or wrong goods, 
he would be liable: sce for princi- 
ple Dunn v. Bucknall, (1902) 2 
K. B. 614 (exceptions under a 
bill of lading): if there is fraud no 





C, p. 854. 

2 (1911) A.C. 894. 

3 (1822) 5 B. & Ald. 240; cf. 
Kain v. Old, (1824) 2 B. & C. 627. 

* But see Sada Kavaur v. 
Tadepally, (1907) 30 M. 284 C.A. 
and nole thereon in 8 523. 

5 Taylor v. Bullen, (1850) 5 Ex, 
719. 
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S 523. 
A clause 
against 
rejection. 


Indian rule. 


CLAUSE AGAINST REJECTION. 


It is clear that a clause 1n a contract against rejection 
and providing for a reference to arbitration for allowance 
in case of inferiority must be read and interpreted consis- 
tently with the main object of the contract and not so as to 
destroy it, and the goods must be of the kind ordered : 
the buyer cannot be compelled under such a clause to 
take what he never wished to buy,! and even if the con- 
tract is to supply goods “ with all faults " a tender of goods 
worthless as merchantable commodities would be no 
performance of the contract.? 

As regards India the explanation to section 113 shows 
that if the seller may ® by the contract avoid the implica- 
tion of any warranty * that the goods are commercially 
known as of any denomination. But that does not mean 
that he is not bound to tender goods corresponding to 
the bargain. A man may contract to sell goods without 
any warranty at all, but the buyer must receive something 
that answers to the description given in the contract, 
however limited or guarded that description may be.5 

But a clause ‘subject to all faults” in respect of the 
sale of a specific thing was considered in Madras? to 
cover practically any defect, and a buyer of a mortgage 
was held under such a clause to be bound to take a 
mortgage signed by only one attesting witness. 


1 Vigers v. Sanderson, (1901) 
1 K.B. 608. O.C. (laths of wrong 
lengths). 

- 2 Peters v. Planner, (1895) 11 
T.L.R. 169. 

3 But the words must be 
apt, Wallis v. Pratt, (1911) A.C, 
204; cf. Prince of Wales Dry Dock 
Co v. Fownes, (1904) 90 L. T. 527 
C.A. 

* In the section this term 
connotes a condition. 

5 Cooverjee Bhoga v. Rajendra 
Mukerjee, (1909) 86 C. 617 ; see 
Bombay Burmah Trading Co. v. 
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Aga Mahomed, (1911) 15 C.W.N. 
981 P.C. 

6 Sada Kavaur v. Tadepally, 
(1907) 80 M. 284 CA: this case 
conflicts with Shepherd v. Kain, 
(1824) 2 B. & C. 627, set out in 
§ 522, and semble a sale of a 
mortgage means of a valid mort- 
gage and the ruling is unsound. 
The fact that the document was 
of some value would not suffice 
in England; see fer Fletcher 
Moulton, L.J., in Wallis v. Pratt, 
(1910) 103 T. L. R. 118 C.A. and 
§ 608. 


CONTINGENT CONTRACTS. 


But if the seller acts fraudulently no clause can protect 
him, though he may by apt words protect himself against 
the fraud of his agents.! 


À custom not to reject goods sold as per sample is good, 
not being unreasonable or uncertain or contrary to the 
contract.? 


A contract of sale may be absolute or conditional.’ 
There are two classes of conditions, they may either be 
statements or promises to be made good or performed by 
the party by whom they are made or collateral events or 
contingencies, there being no promise that the event or 
contingency Shall happen. In the former case the non- 
performance of the condition by the promisor, unless 
excused by law, gives a right to the purchaser to treat the 
contract as repudiated,* (Le, he is discharged from his 
part of the contract and further has a claim for damages.5 
In the latter case the obligations of both parties are sus- 
pended till the event takes place. On the non-fulfilment 
of the condition in the one case the obligation of the 
contract does not attach, in the other the contract is 
broken. The Indian Contract Act discards the term 
condition but preserves the distinction referred to above 
by dealing separately with contingent’ contracts and 
reciprocal promises.® 

The law laid down in sections 31-36 accurately repre- 
sents the English Law? Illustrations of such contracts 
are to be found in various contracts of insurance, and 
sections 31, 32, 35 are also illustrated by contracts for 
sale of goods “ to arrive.” 


1 Pearson v. Dublin Corporation, 5 Ibid.,s. 75. 
(1907) A.C. p. 354 H. of L. $ See Chalmers, 2nd Ed. p. 165; 
2Inre Walkers and Shaw, (1904) 6th Ed. p. 178. 
2 K.B. 152 O.C. 72 L.J. K.B. 825, 7 Ch. III. s. 81-36. 
90 L.T. 454; see S. of G. Act ,s. 35. 8 Ss. 61-58. 


* Cf. S. of G. Act s. 1 (2). ? Benjamin, 5th Ed. p. 558. 
* Contract Act s. 55. 10 See § 588, 
82 
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8 521. 
Conditions 
precedent. 


CONDITIONS, 


Prima facie every contract is permanent and irrevocable 
and it lies upon a person who says that it is revocable or 
determinable to show either some expression in the con- 
tract itself or something in the nature of the contract from 
which it is reasonably to be implied that it was not 
intended to be permanent, but was to be in some way or 
other subject to determination) It may, however, be 
abandoned by long neglect) The contract may be deter- 
minable by notice and such notice may be waived.3 

So too an agreement to sell may be conditional on the 
happening of an event. The general rule is that a man who 
binds himself to do anything on the happening of an event 
is bound to take notice at his own peril and to comply 
with his promise when the event happens,* and the pro- 
misee need not give the promisor notice of the happen- 
ing of the event,* unless the promisee has reserved himself 
an option under which he can control the event, or unless 
the event is one peculiarly within the promisee's cogni- 
sance,? when means of knowledge is not sufficient,*or unless 
notice must be given by the terms ot the contract when it 
has been said a letter properly addressed and posted is 
sufficient notice although it does not reach the addressee,® 
but it seems that this must depend on the contract and 
there may be an absolute undertaking to give actual notice.? 

Conditions in the sense of promises are of three kinds. 


1 Llanelly Ry. v. L. & N. W. * Haule v. Hemyng, (1617) 


Ry., L.R. 8 Ch. 949, 42 L. J. Ch. 
887, L R. 7 H.L. 567, 45 LJ. Ch. 
539, cited in Kashi Mahton v. 
Maharaju Iswari, (1907) 5 C. L. 
]- 727; see Bruner v. Moore, (1904) 
1 Ch. 805 for inferred agreement 
to alter. 


2 Morgan v. Bain, (1875) L.R. 
10 C.P. 16; Bond v. Walford, 
(1886) 32 Ch. D. 238. 


3 Macnaghten v. 
(1907) A.C. 483. 


Paterson, 
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Vinet's Abr. Vol. V.,271, 6 M. & 
W. 494. Tredway v. Machin, (1904) 
91 L. T. 310. 

5 Vyse v. Wakefield, (1840) 9 L. 
J. Ex. 274, 6 M. & W. p. 453 ; Tor- 
rens v. Walker, (1906) 2 Ch. 168. 

9 Clemens v. Norfolk, (1906) 11 
Cas. Com. 141. Sed quere, and 
Cf. cases of payment sent by post, 
§ 293. 

7 Beyts Craig v. Otto Martin, 
(1892) 16 B. 889 (premature 
notice is not sufficient). 


RIGHT TO RETURN GOODS. 


When a promise is wholly dependent on the fulfilment 
of another, the latter is a condition precedent.! 

When a promise must be fulfilled concurrently with 
another, they are concurrent conditions.’ 


Where it is a term of the contract that the parties will 
be relieved from all or some of the duties under it upon the 
happening of a certain event, it is a condition subsequent.? 


An instance of a condition subsequent is a sale of goods 
with a condition that in case of a breach of any term of 
the contract or if the buyer is not satisfied with the goods 
the buyer may return the goods and recover the price 
paid. This condition entitles the buyer in case of such 
breach to rescind the contract which he could not do after 
acceptance without such a condition except with the 
consent of the seller or in a case of fraud. He must 
however return the goods as soon as he reasonably can 
after discovery of the breach ot contract; but if the 
contract provides a limited time for the return of the 
goods, he may do so at any time within the limit. He 
is entitled to the full time although he has said that the 
price does not suit him if he retains possession,5 but if 
no time is fixed, a statement that he will not pay the price 
determines the delivery,® but after the time limited which 
runs primd facie from the actual receipt and not from the 
date of despatch,’ the condition ceases, even if a breach 
of the contract existed during the time and was not dis- 
covered until after it* : and thus such a clause restricts the 


1 Behn v. Burness, (1868) 32  R. 18. 


L.J. Q.B. 204. 7 Jacobs v. Harback, (1885) 2 
2 Smith's M. L., 11th Ed. 088. T.L.R. 419. 
3 See S. oí G. Act, s. 58. 8 Bywater v. Richardson, (1884) 
* Head v. Tattersall, (1871) L. 1 A. & E. 608; Smart v. Hyde, 
R. 7 Ex. 7, 41 L.J. Ex. 4. (1811) 10 L.J. Ex. 479; Chapman 


5 Ellis v. Mortimer, (1805) 1 B. v. Gwyther, (1866) 85 L. J. Q. B. 
& P. N. R. 257; Elphick v. Barnes, 142; Chapman v, Withers, 67 L.J. 
(1880) 5 C.P.D. p. 324. Q.B. 457 (1888) 20 Q.B. 824.: 

5 Bradley v. Ramsay, 28 T. L. 
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PERFORMANCE OF CONDITIONS. 


usual rule that the buyer has a reasonable time after dis- 
covery of the defect in which to repudiate the contract.! 


The contract may be such that the buyer’s only remedy 
is to return the chattel,? and then if the buyer rejects the 
goods and offers to return them on payment of freight 
the ensuing delay may prevent him from returning them 
at all.’ 

And the option to reject goods may be subject to any 
special provisions of the contract or any trade usage.* 

Neither the vendor nor the vendee can by his own act 
or default defeat the obligations which he has undertaken 
to fulfilj* although it may have been stipulated, or even 
enacted, that the contract on breach of any condition 
Sball be null and void, for that means void at the election 
of the other party.® 


The right to abandon a contract vests only in the party, 
who has not been guilty of any default : for a man can- 
not take advantage of his own wrong in order to put an 
end toa contract into which he has entered,’ but if de- 
fault has been waived, it is immaterial.’ 

In the strict sense of the term a contract cannot be 
rescinded without the consent of both parties, and a mere 
intimation by one party of his intention not to perform 
his promise does not discharge the contract unless 
the other party elects to treat it as a repudiation of the 
contract.? 


1 But the seller's conduct if it 
induces delay extends the time 
for rejection, see § 621. 

2 Hinchcliffe v. Barwick, (1880) 
5 Ex. D. 177. 

3 Ornstein v, Alexandra, (1896) 
19 T.L.R. 128. 

* Haridas Khandilical v. Kalu- 
mull, (1908) 30 C. 649 O. C. 

5 Sailing Ship Blairmore v. 
Macredie, (1898) A.C. p. 607. 
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€ Hughes v. Palmer, (1865) 19 
C. B. N. S. 398, 407; Malins v. 
Freeman, (1838) 4 Bing. N. C. 
895; Holme v. Guppy, (1838) 3 
M, & W. 887 ; Thornhill v. Neats, 
(1860) 8 C. B. N. S. 881. 

7 Chitty, 11th Ed. 421. 

8 Braiihwaite v. Foreign Hard 
Wood Co., (1905) 2 K. B. 643 C. A. 

9 Michael v. Hart, (1902) 1 K. 
B. 482 C. A. 


REASONABLE PERFORMANCE, 


Apart from all special agreements express or implied, 
and cases where the rights of the parties are modi- 
hed by repudiation or waiver,’ the Common Law rule was 
that all conditions must be fully performed whether 
relating to time,? quantity ? or quality. 

Part performance is of no avail unless the contract is 
severable ? or unless by accepting it the promisee waives 
the condition. 


Generally performance must be according to the con- 
tract and not merely reasonable, but where in a contract the 
manner, place or time of performance is left undefined,’ 
and no trade usage 9 or implied term? is applicable, there 
is one general rule which applies, that is, that performance 
must be in a reasonable manner and with reasonable 
diligence on each side. What is reasonable is to be 
determined by the actual circumstances? But impedi- 
ments which the party has himself created or which are 


under his control, are not excuses for delay.!? 


1 The Common Law rule as to 
conditions becoming equal to 
warranties where the property 
had passed depended on waiver 
by acceptance of substantial part 
performance. 


? Bowes v. Shand, 1877) 2 A. 
C. 455 H. L. 

3 Wilson v. London, etc., Co., 
(1865) L. R. 1 P. C. 61; Wilkinson 
v. Clements, (1872) 8 Ch. Ap. 96. 


t See 8 557. 

5 Where the time stated is 
not construed as of the essence 
of the contract, still performance 
must be in reasonable time: 
Kishan Prasad Sinha vw. Pur- 
nendu, (1912) 15 C. L. J. 40, if 
not the other party may rescind 
the contract. 


6 See § 71. 





7 Sec § 62. 

9 Dahl v. Nelson, 6 A. C. p. 59. 

9 Postlewaite v. Freeland, (1880) 
5A. C. p. 621; Hick v. Raymond, 
(1893) A. C. 22; Hick v. Rodo- 
canachi, (1891) 2 Q. B. 626, 688, 
646; Carlton v. Castle, (1898) 
A.C. 486 ; Hick v. Tweedy, (1891) 
63 L. T. 765; Ford v. Colesworth, 
L. R. 5 Q. B. p. 548 (due dili- 
gence on both sides) ; Lyle Ship- 
fing Co. v. Cardif?, (1900) 2 Q. B. 
688: in U.S. Empire Trans. Co. v. 
Philadelphia, (1896) 77 Fed. R. 
199. 

10 Zillah Shipping Co. v. M. Ry., 
(1902) 19 T.L.R. 63; Hick v. Rodo- 
canachi, (1891) 2 Q. B. p. 645; 
Ford v. Colesworlh, L.R. 4 Q.B. 
p. 137; Nelson v. Dahl, 12 Ch. 
D. p. 588; but see Hill v. Idle, 
(1815) 4 Camp. 327. 
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INSTALMENT CONTRACTS. 


Reasonable diligence must be continuous not average 
diligence.! 

What is reasonable may not only be determined by 
trade usage but by trade practices which need not be 
invariable.? 


So where it is necessary to imply some term and no rule 
of law applies, a usual practice or course of business which 
the parties may be presumed to have known and with 
reference to which itis reasonable to suppose they con- 
tracted, becomes material to show their intention though 
it is not a definite or uniform practice.? 

There is however a class of cases to which the strict 
rules of performance are not applied, although the terms 
of the contract are explicit, namely contracts for deliveries 
by instalments. 

The reason for the exceptional treatment of an in- 
stalment contract is that it is construed as a promise to do 
several acts, and therefore a failure or a partial failure to 
perform one of the acts, that is as to one instalment, is 
presumed P not to go to the root of the contract,® unless the 
contrary is shown, and that the true construction is that 
entire performance is nota condition precedent in such 


1 Aberdcen Co. v. Macken, 
(1899) 2 I. R. 1; Avoan S. S. Co. 
v. Leask, 18 Sess. A. (4th) 280. 

2 DaCosta v, Edmunds, 4 Camp. 
142 (customary stowage); Gould 
v. Oliver, 2 Man. & Gr. p. 236; 
Cuthbert v. Cumming, 24 L.J. Ex. 
198, 310; Duckett v. Satterfield, 
L. R. 8 C. P. 227 ; Haynes v. Holli- 
day, V Bing. 587 ; Smith v. Rosario 
Nitrate Co., (1894) 1 9. B. 174; 
Nielsen v. Wait, (1885) 14 Q. B. 
D. 616. 

3 Lewis v.G. W. Ry, 8 Q. B. D. 
105 (owner's risk—course of busi- 
ness). The Curfew, (1891) P. 181, 
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but see The Nifa, (1892) P. 411; 
Walker v. Johuson,10 M. & W. 
161; Watts v. Grant, 26 Sc.L. R, 
660; Dickenson v. Lano, 2 F. & F. 
188. 

* It has been held that a re- 
fusal to accept one instalment is 
a refusal to perform part and 
not the whole of the contract: 
Dickenson v. Fanshaw, (1892) 
8 T.L.R. 271 C. A. 

5 It is not a rule of law, see 
p. 511 infra. 

8 See per Blackburn L. J. in 
Mersey Co. v. Naylor, (1884) 9 
A.C. 484; Reuter v. Sala, (1879) 
4 C. P. D. 239, 246, 257. 


CONSTRUCTION OF INSTALMENT CONTRACTS. 


contracts.! In other words, as Benjamin suggests,? 
the general rule that a seller must deliver the full 
quantity contracted for and must ship at the stipulated 
time and place and that all terms as to payment, 
declarations and the like must be strictly performed,’ 
is modihed by presuming an intention from the very 
fact of the provision for instalments, especially where 
they are to be separately paid for, that the consi- 
deration for the promise of either party shall be treated 
as so far divisible that a partial breach by either shall be 
compensated for by damages unless it can in fact be 
shown to go to the root of the contract? Or as it has 
been held in India, it is to be assumed that the parties 
intended that each of such instalments was to be treated 
separately and that failure as regards one should be com- 
pensated for separately.‘ 

Such contracts may however, if that appears to be the 
intention of the parties, be construed? as an entire contract 
for a lump sum for an entire quantity,’ or the intention 
may be that each instalment is quoad the contract a 
separate contract ? and if the goods ordered must each be 
of a particular standard it may be intended as a separate 
contract tor each item.? But although the contract is 
entire so that failure to perform part gives a right of action, 
yet it may not be so entire that a failure to perform 
every part of the promise in relation to one instal- 
ment renders the whole contract voidable.® It is this 


1 Per Brett L.J.: Reuter v. Sala, 
48 L. J. C. P. p. 503, approved in 
Jackson v. Rotax Co., (1910, 80 
L. J. Q. B. 38. 

? 5th Ed. 728. 

3 Bowes v. Shand, (1877) 2 A.C. 
455 H. L. 

* Per Sale J. in Rash Behary 
Shaha v. Nrittya, (1906) 33 C. 
477. 

5 Jackson v. Rotax Co., (1910) 


Ls O g | E 


80 L J.K.B. 38 C. A. 

€ Farwell J. seemed to consi- 
der this unnecessary ; ibid. 

T Ibid. see § 535. 

8 [bid.; where that method was 
not adopted; see Molling v. Dean, 
(1902) 18 T. L. R. 217. 

9 Mersey Steel Co. v. Naylor, 
(1884) 9 A. C. 434 H. L., where 
the first two methods of con- 
struing were held to be possible. 
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feature of such contracts that renders their construction 
difficult. 

The first point to decide is whether the contract 
belongs to the class of entire contracts for entire quan- 
tities. Ifit does, a failure to deliver any part of an instal- 
ment is a breach justifying repudiation, and similarly a 
breach as to the time of delivery or payment would be a 
breach justifying repudiation. 

If it does not belong tothat class it may still be an 
entire contract and yet any breach will, unless it is such 
as to evince an intention to be no longer bound by the 
contract, only give rise to a claim for damages. 


If it is a divisible contract the failure to perform only 
affects the other party so as to afford an answer to any 
claim for performance of any promise which was concurrent 
with that broken, and to give rise to a claim for damages. 

Whether a contract is entire or not must be determined 
on consideration of all the circumstances. The fact that 
delivery is to be by instalments, or that the goods are of 
different kinds! or that some of the goods are future 
goods,? or that they are sold at different prices ? does not 
make the contract divisible. 


Generally a contract is entire if it is to be presumed 
that one article would not have been sold at one stipulated 
price unless the others had been sold at the other prices. ! 
The fact that the price is a lump sum or that the whole 
quantity was ordered at one time or is included in one 
account primd facie shows that the contract is entire. 
Whereas orders given at different times and the fact that 
some goods are bought outright and others conditionally 
show that it is divisible.‘ 


2 Elliott v. Thomas, (1888) 8 M. 5 Baldey v. Parker, (1823) 2 B. 
& W. p. 176. & C. 37. 

3 Scott v. Eastern Counties Ry. t Price v. Lea, (18283) 1 B. & C. 
Co., (1843) 12 M. & W. 38; Bigg v. — 156. 
Whisking, (1853) 14 C. B. 196. 
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A party who accepts part of the goods under an entire 
contract cannot set up that it was entire.! 


It seems that according to the English view a contract 
is not entire for an entire quantity, unless it is stipulated 
‘or to be inferred that no part of the consideration is 
payable until complete performance,’ that is that com- 
plete delivery according to the terms of the contract is a 
condition precedent to payment of the price or any part 
of it. 

In England where no part of the price is payable until 
all the instalments are delivered,* the buyer has the right, 
the agreement being for an entire contract for a specified 
quantity, to return any instalments received if the entire 
quantity is not delivered,* but if he, after the seller has 
failed to make a complete delivery of the entire quantity, 
retains any part he must pay its value and cannot resist 
payment until the entire quantity is delivered.* In such 
a case the seller cannot sue for the price or any part of 
it until the time for delivery has expired, for until then 
it is not certain that the seller's failure to deliver 
the rest will not entitle the buyer to reject the part 
received.? 

It has been said that in such cases acceptance apart 
from mere receipt of the first instalments precludes re- 
jection of the rest. 


It seems that a right to reject the instalments delivered 
also arises although each instalment is to be separately 


1 Champion v. Short, (1807) 1 
Camp. 58; Baldey v. Parker, 1 L. 
J. (o.s.) K. B. 229. 

2 Cf. Adlard v. Booth, (1885) 7 
C. & P. 108; Hopkins v. Prescott, 
(1847) 4 C. B. 578. 

3 Jackson v. Rolax Co., (1910) 
80 L. J. K. B. 38, where Cozens- 
Hardv L. J. supports the proviso, 
but Farwell L. J. does not. 
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* Oxendale v. Wetherell, (1829) 
9 B. & C. p 387, approved by P.C. 
in Colonial Ins. Co. v. Adelaide 
Ins. Co., (1886) 12 A. C. pp. 188, 
140. 

5 Waddington v. Oliver, (1805) 
2 B. & P. N. R. 61. 

6 Jackson v. Rotax Co., (1910) 
80 L. J. K. B. 88, but scc § 560. 
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INSTALMENT CONTRACTS. 


paid for, if the failure to deliver the rest goes to the root 
of the contract, e.g., where the entire quantity is an 
indivisible whole, as a book. In such a case any part 
payment is recoverable.! 


In the absence of special circumstances the view 
generally adopted is that the contract, though entire so 
that a failure to deliver all gives a cause of action for 
non-delivery, is yet so far severable that each instalment 
is treated as a separate contrac: or, to use more precise 
language, there is an entire contract for the whole quantity, 
but it is divisible in performance.? But this prima facie 
presumption is not so far established as to be beyond 
controversy in England. The decisions have not been 
harmonious, and one learned author has expressed a 
strohg opinion that it is only as regards the time of pay- 
ment that any latitude of performance is allowed,’ approv- 
ing the American decision in Norrington v. M'right.* In 
that case the Court approved of Hoare v. Rennie and 
after reviewing all the English authorities held that the 
time and quantity of each delivery were of the essence of 
such contracts, relving on Bowes v. Shand,® which was 
said not to conflict with Mersey Sicel Co. v. Naylor,’ as the 
latter case only dealt with a failure to pay in timc. 

This distinction however does not seem to have found 
any other support in England,’ and it seems that the real 


1 Benj. 5th Ed. 697, but a con- 


in Honck v. Muller, (1881) 7 Q.B. 
tract for twenty-four numbers of 


D. 92 C. A. 


a periodical work has been held 
to be separable: Mavor v. Pyne, 
(1825) 3 Bing. 285. 

2 Mersey Steel Co. v. Naylor, 
(1884) 9 A. C. p. 439; Honck v. 
Muller, (1881) 7 Q. B. D. p. 100. 


3 Pollock on ‘Contract,’ 8th Ed. 
756 and see Chitty, 15th Ed 721. 


(1885) 115 U.S. 188, but see 
540, 

5 (1859) 29 L.J. Ex. 73, not 
followed in Simpson v. Criffin, 
( 1872) 42 L. J. Q. B. 28, approved 


gl 


Ce ` 


6 (1877) 2 A. C. 455. 
7 (1884) 9 A. C. 434, 


8 See Rhymnev Ry. v. Brecon, 
(1900) 83 L. T. p. 117, 69 L. J. Ch. 
813, C. A; Jackson v. Rotax Co., 
(1910) 80 L.J.K B. 88 C.A.; Gene- 
ral Bill Posting Co. v. Atkinson, 
Q909) A. C. 118 H. L.. and fer 
Collins L. J. in Cornwall v. Hen- 
son, (1900) 2 Ch. 308 C. A., but 
See 8 537, where Mersey Steel Co. 
v. Naylor is set out. 


INSTALMENT CONTRACTS, INDIAN CASES. 


distinction between Bowes v. Shand and Mersey Steel Co. v. 
Naylor is that the former did not relate to an instalment 
contract.! 


The Sale of Goods Act draws a distinction between pre- 
sumptions as to the time of payment and other terms of a 
contract in section 10 (1) and by section 30 (1) expressly 
enacts that a delivery of less than the contract quantity 
entitles a buyer to reject, but treats all terms as depending 
on the circumstances in the case of contracts for delivery by 
stated instalments to be paid for separately in section 31 (2); 
though by limiting that section to particular forms of such 
contracts, the construction of other forms is left in doubt? 


The Contract Act has not provided expressly for the 
method of construing such contracts. Section 39 lays 
down that a contract must be performed in its entirety. 
But probably this does not apply to instalment contracts 
which are governed by the intention of the parties? 
though it is a section of doubtful import? and has been 
construed as meaning a refusal which affects a vital part 
of the contract and prevents the promisee from getting in 
substance what he bargained for.* 


Section 55 provides that time is only of the essence of a 
contract, if that is the intention of the parties, and in this 
respect modifies section 39. Section 51 provides that reci- 
procal promises to be simultaneously performed need not 
be performed unless the other party is ready and willing to 
perform his part, but as the question is whether an instal- 
ment contract is to be construed as a series of separate 
reciprocal promises or as one entire reciprocal promise, 
this section throws no light on the point. The result is 


1 See Benj. 5th Ed. 736. 

2 Bee Benj. 5th Ed. 729. 

3 Sooltan Chand v. Schiller, 
(1878) 4 C. 252 fer Markby J. 

* Ibid. per Garth C. J. and see 
Simson v. Virayya, 9 M. 368 ; Vol- 
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kart Bros. v. Rutiavelu, 18 M. 68; 
Rash Behary Shaha v. Nrittya 
Gofal Nundy, (1906) 83 C. 477, 
relving on Frecth v. Burr, (1874) 
L.R. 9 C.P. 208, and Mersey Steel 
Co. v. Naylor, (1884) 9 A. C. 434. 
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that the whole method of construction depends on the 
general law.! 

The view taken has been that each instalment is to be 
treated as a distinct contract? and though failure to pay 
for one instalment may justify non-delivery thereof, it will 
not, unless such failure go to the root of the whole contract, 
justify a repudiation of the rest of the contract? But 
for each breach of the contract to deliver or accept any 
instalment an action lies at once* and where the contract 
provided that each instalment should be treated as a sepa- 
rate contract, it was held that the seller might bring 
separate suits as to separate instalments.’ 

It seems then that the Indian Courts accept the view 
that prima facie a failure whether in delivery, acceptance 
or payment in respect to one instalment is nota ground for 
repudiation of the whole contract, but it may be shown 
to have been the intention of the parties that it should be 
so, and it is so if the failure to perform evinces an 
intention no longer to be bound by the contract. 

In considering a contract for delivery by instalments 
the first question is, have the parties made exact perform- 
ance of all or any of its terms of the essence of their 
bargain, as they may do,? though owing to the prevailing 
method of construing such contracts it seems that express 
words are necessary. Then the enquiry is whether deli- 
very of the entire quantity is an essential term or merely 
a collateral undertaking.’ ‘This may be inferred from the 
circumstances. It any essential term is not strictly per- 


1 See Clemens v. Biddeil, (1911) 


M. 804, sed quere. 
28 L. T. R 42 H. L. 


€ Ebbw Vale Steel Co. v. Blaina, 


3 Coovericé Bhojee v. R A. 
Mookerjce, (1909) 86 C. 617. 

3 Rash Behary Shaha v. Nittya 
Gopal, (1906) 33 C. 477 (failure to 
pay). 

£ Dickinsor. v. Fanskaw, (1892) 
8 T. L. R. 271 C. A. 


5 Volkart v. Sek, (1896) 19 


Ls Ó Q | C 


(1901) 6 Com. Cas. 88 C.A. (punc- 

tual payment); sce fer Selborne 
. C. in Mersey Stecl Co. v. 

Navlor, (1884) 9 A. C. 484. 


7 See S 584. 


8 Colonial Insurance Co. v. 
Adelaide Insurance Co., (1886) 12 
A. C. 128, 138, 140. 
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formed the other party may put an end to the contract) 
But if exact performance of any term is not essential, a 
breach thereof will, if an intention is thereby evinced 
by the party in default no longer to be bound by the 
contract, justify a repudiation of the rest of the contract 
by the other party. This is a difficult question of fact. 

In the House of Lords the decision in Mersey Steel Co. v. 
Naylor? turned on several points. Selborne, L. C., confined 
his decision to the facts of the case,* and showed that 
there the breach was not of a condition precedent, if it 
had been, of course, there would be an end of tlie case.5 
His view was that the payment had to made after delivery, 
and was therefore not a condition precedent in the 
absence of express words. 

Blackburn, L. J., laid the law down broadly that it is 
not every breach which goes to the root of a contract : but 
it depends on the contract. Watson, L. J., also held that 
any departure whatever from the terms of a contract by 
one of the parties was not sufficient to entitle the other to 
set it aside. 

In a later case in the Appeal Court, Collins, L. J., said, 
referring to an instalment contract: ‘ The law is clear that 
the breach of one stipulation in a contract does not of itself 
amount to an entire repudiation of the contract. What- 
ever doubt as to this may have arisen from a comparison 
of such cases as Withers v. Revnolds$ Hoare v. Rennie,? 


1 Ebbw Vale Steel Co. v. Blaina, 
(1901) 6 Com. Cas. 88 C.A. (punc- 
tual payment) ; see fer Selborne 
L.C. iu Mersey Steel Co. v. Naylor, 
(1884) 3 A. C. 434. 

3 Freeth v. Burr, (1874) L. R. 9 
C. P. 208; General Billposting Co. 
v. Atkinson, (1909) A.C. 118 H. L. 

3 (1884) 9 A. C. 484 (failure to 
pay where instalments to be paid 
for separately). 

* This would leave the case of 
failure to deliver open; see § 536. 
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5 Ibid. p. 439. 

5 (1881) 2 B. & Ad. 852 (refusal 
to pay held to justify repudiation 
time being of the essence) 
approved in Mersey v. Naylor. 

7 (1859) 29 L. J. Ex. 73 (failure 
to deliver held sufficient) es. 
plained as a case where time was 
of the essence in Jonassohn v. 
Young, (1863) 32 L. J. Q. B. 385 ; 
see Coddington v. Paleologo,' 1867) 
36 L. J. Ex. 78. 


909 


8 531. 
What terms 
are essen- 
tial. 


Mersey Steel 
Co. v. Naylor, 


Cornwall V. 
Henson. 


910 


§ 531. 


Distinction 
between 
cases of 
absolute 
refusal and 


refusal infer- 


red from 
conduct. 


Express 
refusal. 


Inferred 
tefusal. 


CONDITIONS IN INSTALMENT CONTRACTS, 


Honck v. Muller! and Simpson v. Crippin,? has been set at 
rest by Mersey Steel Co. v. Malo? The question was 
fully considered by the House of Lords in the latter case 
and the law is now clear that the breach of one stipulation 
does not necessarily carry with it even an implication of 
an intention to repudiate the whole contract. It may do 
so if the circumstances lead to such an inference, but the 
further the parties have proceeded in performance of 
the contract the less likely is it that by breach of one 
stipulation by one party he should intend to declare his 
incapacity to perform his contract or his intention not to 
carry it out." * 

The case was that of the purchase of land ; payment to 
be made in a number of instalments spread over a long 
period : all the instalments but one were paid; and the 
purchaser had possession of the land; he thendisappeared: 
and after a long time, the seller having repeatedly tried to 
obtain his money, rescinded the contract and resold the 
land : it was held that he had norightto do so. Webster, 
M.R., seems to have thought that the case might have 
been different had the seller given notice that on failure to 
pay he would treat the contract as abandoned.’ 

Shortly afterwards the same Court in a written judg- 
ment laid it down that if there has been a distinct refusal 
to be bound by the contract in the future, the other party 
may treat it as at an end. Short of such refusal, the true 
principle is to ascertain whether the action of the party 
who is breaking the contract is such that the other party 
is entitled to conclude that the party breakingthe contract 
no longer intends to be bound by its provisions ; for this 


1 (1881) 60 L. J. Q. B. 529 * Cornwall v. Henson, (1900) 


(failure to deliver sufficient). Ch. 298, 303 C. A. 
2 (1872) 12 L. J. Q. B. 28 (fai- 5 Sec § 541. 

lure to deliver not sufficient). 9 Rhymney Ry. v. Brecon, (1900) 
3 (1882) 9 A. C. 484. L.J. Ch. 813 C. A. (a case oí a 


contract with many terms). 
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purpose the failure to perform must go to the root of the 
contract, and it is going too far to hold that however little 
remains to be performed, if it is tobe gathered from the 
facts that cne party does not intend to fulfil his obligation 
to perform that part, the other is justified in treating the 
contract as wholly determined. 


But this does not seem to be a sound view, for a failure 
to perform an essential part of a contract gives a right to 
repudiate without inferring any intention not to be bound 
by the contract. And it has been since laid down that 
a breach by one party in connection with one instalment 
may be of such a kind or take place in such circumstances 
as reasonably to lead to the inference that similar breaches 
will be committed in relation to subsequent instalments. 
In such a case the whole contract may be repudiated with- 
out waiting to see what happens as to future instalments, 
If, for instance, the buyer fails to pay for one delivery 
in such circumstances as to lead to an inference that he 
will not pay for subsequent deliveries; or if the seller 
delivers goods differing from the requirements of the 
contract and does so in circumstances that lead to the 
inference that he cannot or will not deliver any other kind 
of goods in the future, the other party may at once cancel 
the whole contract.! 


Bingham, J., said it is a well-known rule of law that where 
goods are sold to be delivered by instalments a breach by 
one party in connection with one instalment does not of 
itself entitle the other party to rescind the contract as to 
the other instalments. But this rule, which is a very good 
one, is like most rules subject to qualification.? 


Walton, J., however, in the same case? said he could find 
no such statement of law : and that seems to be correct.* 


1 Millars v. Weddell, (1909) 100 
L. T. 128, 14 Com. Cas. 25, 11 
Asp. M.C. 184 Div. Ct. 

2 Per Bingham, J., ibid. 


3 Ibid. p. 81. 

* See per Bowen,L.J., in Mersey 
Steel Co. v. Naylor, (1882) 9 Q.B. 
D. p. 670. 
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This view seems to be that a failure to perform, which 
of itself does not go to the root of the contract may if 
re-enforced by an inference that subsequent similar failures 
are intended, give rise to a right to avoid. The rule 
seems then to be that a failure to perform a term which 
does not go to the root of the contract, does not amount 
to a repudiation of the contract unless it raises an inference 
that similar subsequent failures will occur. For the parties 
cannot intend that an indefinite number of breaches 
should be compensated for by dainages. 

There is no absolute rule which can be laid down in 
express terms as to what breach will exonerate the other 
party from performing his part of the contract) Any 
breach might under the particular circumstances be 
sufficient. The suggested test is whether the party has 
evinced an intention no longer to be bound by his 
contract) The following circumstances have been held 
in the particular circumstances not to evince such an 
intention, a failure to pay at the contract time,‘ a failure 
to deliver the correct quantity at the contract time, 


1 Mersey Steel Co. v. Naylor, 
(1882) 9 Q. B. D. 648 per Jessel, 
M. R. 

2 Ibid. per Bowen, L. J. 

3 Ibid. per H. L., (1884) 9 A. C. 
434, and see § 554. This test only 
applies where the failure relates 
to a non-essential term, for if it re- 
lates to an essential term a failure 
to amount to repudiation need 
not be wilful in the sense of being 
intentional: Measures v. M, (1910) 
3 Ch. 248; see § 554. In fact 
the word intention seems to be 
misleading. The rights of parties 
do not depend on the intention 
with which a breach is committed. 
A failure to perform is not excus- 
ed because it was caused by mis- 
fortune unless the contract so 
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provides: Measures v. M., supra. 
It 1s certainly sufficient to show 
that a party so acted as to show 
that he could not fulfil the rest of 
the contract; (but see § 549) and 
failing that is enough to show 
that he evinced an intention not 
to perform. 

t Ibid. but it'might do so : Booth 
v. Bowron, (1892) 8 T. L. R. 641; 
cf. Withers v. Reynolds, 1.L.J.K.B. 
30 (refusal to pay); Simpson v. 
Virayya, 9. M. 369. 

5 Dickinson v. Fanshaw, (1892) 
8 T. L. R. 271 C. A; Simpson v. 
Crippin, (1872) 42 L. J. Q. B. 28, 
and for an opposite inference, see 
Hoare v. Rennie, (1859) 29 L. J. 
Ex. 73; Honch v. Muller, (1881) 
50 L. J. Q. B. 529. 


FAILURE IN FIRST INSTALMENT. 


delivery of inferior goods,’ a threat not to proceed with 
the contract, a refusal to accept one instalment,? and the 
detention of the buyer's barges sent to fetch the goods.? 


The effect of insolvency has been discussed already.* 
A seller has no right to the continuous solvency of his 
buyer and must deliver under an instalment contract as 
long as he is paid5; even liquidation of a company 
coupled with assignment of the contract does not deter- 
mine a contract.’ 


But even in the case of instalment contracts the effect 
of a failure to deliver the first instalment at al! or a deli- 
very of aquantity less than that agreed upon as the first in- 
stalment, is open to doubt. There is a remarkable conflict 
of authority, but Benjamin’ considers that a substantial 
breach of contract at the outset of the performance thereof 
may afford a ground for repudiation and where two instal- 
ments had to be delivered, and an arbitrator found the 
inferiority of the first instalment to be of such a character 
as to amount to a repudiation of the contract, the Court 
refused to disturb his finding? Bramwell, L. J., considered 
that the question turned on whether there had been part 
performance, apparently substantial part performance, 


1 Jonassohn v. Young, (1868) 
32 L. J. Q. B. 835 ; see Millars v. 
Widdell, (1209) 14 Com. Cas. 25 
for a different inference. 

3 Dickinson v. Fanshaw, (1892) 
8 T. L. R. 271 C. A., but there is 
noother authority that an abso- 
lute refusal is not enough and the 
dictum was obiter. 

3 Dickinson v. Fanshaw, supra; 
Jonassohn v. Young, supra. 

* 8 240. 

5 Tolhurst v. Ass. Cement 
Manu. Co., (1902) 2. K. B. 660, 
aff, A. C. 414. 

6 Honck v. Muller, (1881) 4 

. B. D. 92 C. A, approving 

oare v. Rennie, (1859) 29 L. J. 
Ex. 73, contra Simpson v. Crippin, 

33 
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(1872) L. R. 8 Q. B. 14, 42; L. J. 
Q. B. 28 C. A., refusing to follow 
Hoare v. Rénnie ; Freeth v. Burr, 
(1874) L. R. 9 C. P. 208, fol- 
lowed in Simson v. Véirayya, 
(1886) 9 M. 359. 


7 Benjamin 5th Ed. 728 ; cf. in 
Pollock Indian Contract Act, 2nd 
Ed. p. 244, so held in America 
Norrington v. Wright, (1885) 115, 
U. S. 981. 


8 Millars v. Weddel, (1908) 14 
Com. Cas. 25, 100 L. T. 128. 


? Honch v. Muller, (1881) 4 Q. 
B. D. 92 C. A., but see his expla- 
nation in Mersey Steel Co. v. 
Naylor, (1884) 9 A. C. 434. See 
Cornwall v. Henson, (1900) 2 Ch. 
p. 308. 
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but the House of Lords has recently ruled that if there is 
a repudiation of the contract, the other party may in 
spite of substantial part performance, rescind it,! but the 
inference of an intention to repudiate will be less likely 
the further the parties have proceeded with their contract.” 


The American view? is that in England instalment con- 
tracts are construed as severable,* and therefore a breach 
as to one is not vital. Whereas in America they are 
regarded as entire and therefore a material breach as to 
one instalment justifies repudiation. But the autho- 
rities are conflicting’. Benjamin® says the weight of 
authority in America is in favour of the English rule that 
in the absence of an express refusal, a rescission of a 
divisible contract will not be allowed for a breach thereof 
unless such breach goes to the whole consideration. But 
he admits the decisions are conflicting, and the view of 
an American writer? is entitled to more weight. 


According to Addison’ whether a party insisting on 
performance can by notice to the party in default specify 
atime within which the contract must be performed or 
rescinded, would seem to depend upon whether the pro- 
perty had passed or not at the time of the notice * ; if it 
has not passed, it would seem that such notice would be 
effective provided a reasonable time was allowed.’ 


1 General Bill Posting Co. v. 
Atkinson, (1909) A. C. 118, and 
see per C. A. in Mersey Steel Co. 
v. Naylor, (1882) 9 Q. B. D. 648. 


3 Cornicall v. Henson, (1900) 2 
Ch. 298, 308 C, A: see ante p. 724. 

3 Parsons 9th Ed. Vol. II 673. 

* Sec per Thesiger. L. J. in 
Reuter v. Sala, (1879) 4 C. P D. 
p. 246; "each delivery is really 
like a delivery under a separate 
contract ": this is also the Indian 
view, sec § 536. 

5 Norrington v. Wright, (1885) 
115 U.S. 188; Cleveland v. Rhodes, 
(1886) 121 U. S. 255. 
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$ 6th Ed. 734, citing Myer v. 
Wheeler, (1884) 65, Iowa p. 396. 


7 JOth Ed. 504. This seems to 
be ouly an equitable doctrine, see 
8 67. 

8 Citing Martindale v. Smith, 
(1841) 1 Q.B. 389, 10 L.J.Q.B. 155. 


? Parkin v. Thorold, 16 Beav. 
59, (1852) 22 L. J. Ch. 170, where 
the rule laid down was that such 
a notice would prevent the other 
party obtaining specific perform- 
ance: Crawford v. Toogood, (1879) 
49 L. J. Ch. 108, 18 Ch. D. 153 ; 
see chapter on Interpretation of 
Contracts under Tiine. 


PERFORMANCE OF CONDITIONS. 


But it is difficult to see why a party may, by such notice, 
acquire a: right which the contract does not give him. 
In Mersey Steel Co. v. Naylor, the sellers gave such a 
notice, but no such rule as suggested above was re- 
ferred to by the House oí Lords in their decision. But 
of course a contract does not contemplate any unreason- 
able delay, and if the delay is excessive, the other party can 
repudiate it, and the fact that he has, as regards previous 
instalments, accepted payment though long overdue under 
protest, does not affect hisright.? The only effect of notice 
seems to be that it shows bona fide conduct in the matter. 


It will be seen from the above discussion that the rules 
as to instalment contracts are very unsatisfactory. In 
England the Sale of Goods Act has not thrown any light 
on the subject. Pollock suggests it makes the test not the 
intention but the result?; but this method of construing 
mercantile contracts has since been condemned in the 
House of Lords.* 


The result is that in such contracts whether a breach 
justifies repudiation is a difficult question of fact, unless 
the parties have expressly stipulated that all the terms are 
to be of the essence of the contract. 

Where the breach would justify a repudiation of the 
whole contract, the promisee has the option of continuing 
the contract, and suing merely for the particular breach. 

Once it is determined that a stipulation is a condition 
precedent, the rule is very general and uniform that 


1 (1884) 9 A. C., similarly un- 
noticed in Rash Behary Shaha v. 
Nrithya Gofal Nundy, (1906) 33 
C. 477 ; see however remarks of 
M. R. in Cornwal! v. Henson, 
(1900) 2 Ch. 298 C. A., which 
related to a purchase of land, 
and see § 67, as to the effect 
of such notice after unreasonable 
delay in contracts tor the pur- 
chase of land. 


3 Booth v. Bowron, (1892) 8 
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T. L. R. 641. 

3 On contracts 8th Ed. 268. 

* Wallis v. Pratt, (1911) A. C. 
894. 


P 


5 Workman v. Lloyd, (1908) 1 
K.B. 968, 977 ; 77 L.J. K.B. 963. 


8 Benjamin, 5th Ed.; see Laws 
of England. Vol. VII. p. 486 para. 
891; Cf. South British F. & M. 
Ins. Co. v. Brojo N. Shaha, (1909) 
36 C. p. 581. 
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S 542. 


Performance 
of conditions. 


Partial 
performance. 


Onus of 
proof. 


Motive for 
repudiation. 


Concurrent 
conditions. 


$ 543. 
Condition 
may be 
waived 
expressly. 


WAIVER OF CONDITIONS. 


unless waived a condition precedent must be fully and 
strictly performed before the party on whom its fulfilment 
is incumbent can call on the other to comply with his 
promise. 

This rule of English Law seems to have been adopted 
in section 51 of the Contract Act) Partial performance is 
not enough unless the condition and promise are made 
divisible and apportionable as in the case ofa contract 
for the delivery of goods or any portion thereof.” 

The promisee must prove performance or an excuse 
for non-performance of a condition precedent incumbent 
on him But although subsequent acts are not admissi- 
ble to vary the terms of a contract they may prevent one 
of the parties from insisting in a strict performance of 
the original agreement. But the motive inducing the 
promisee to repudiate a contract on breach of a condition 
is immaterial.’ 

The same rule applies to concurrent conditions ; the 
party complaining of a breach must show as a matter of 
law that he has performed all that was incident to his 
part of the concurrent obligations.? 

A condition precedent may be waived by the party 
in whose sole favour it has been made and the 
other party in such a case must fulfil his part of the 
contract.’ 


1 See Buldeo Doss v. Howe, Co. v. Brijo Nath Shaha, (1909) 86 


(1880) 6 C. 64 per Garth, C.J. 


3 Wilson v. London Navisation 
Co., (1865) L.R. 1. C.P. 61; Wil- 
kinson v. Clements, (1872) 8 Ch. 
Ap. 96; see United Shoe Manu. Co. 
v. Brunet, (1909) 25 T.L.R. 442. 


3 Clack v. Wood, 9 Q.B.D. 276; 
Heurd v. Wadham, 1 East. 631; 
see 8 555. This has been held to 
be so as regards the ‘“ war- 
ranties" in a marine insurance 
Policy : South British F. & M. Ins, 
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C. 516, 532, 639; but it seems in 
England this is not so: Arnould 
8th Ed. 1549; Thompson v. 
Weins, (1884) 9 A.C. 691. 

* Bruner v. Moore, (1904) 1 Ch. 
305 ; Hughes v. Metro. Ry., (1877) 
2 Ap. Ca. 439. 

5 Oceanic S.N. Co. v. Sooderdas, 
(1890) 15 B. 389. 

$ Forrest v. Armayo, (1900) 88 
L. T. 885 C. A.; Shand v. Atma- 
kuri, 2 M. 193. 

7 See § 546. 


WAIVER OF CONDITIONS. 


Such waiver may be express, for which proposition no 
authority is required, or there may bea tacit waiver by 
inference from the acts or conduct of the promisee ; or 
there may be waiver by implication of law. 

The onus of proving a waiver is on the party asserting 
it.. - 

Where a contract provides for a series of acts, waiver of 
strict performance of one of such acts does not amount 
to a similar waiver in respect of all the rest nor does it 
carry with it any such implication. It has been held that 
in a contract for the sale of land to be paid for by instal- 
ments the seller after not insisting on punctual payment 
of two instalments could not on failure to pay three 
subsequent instalments avail himself of a right under the 
contract to avoid it for such default without having given 
notice of his intention to do so? The Court cited 
Cornwall v. Henson* for this proposition, but that case in 
no way supports it, and only refers to the well-known 
rule that where time is not of the essence a party may, if 
there has been unreasonable delay, give notice of an inten- 
tion to avoid the contract unless performed within a rea. 
sonable time. The proposition is opposed to authority 
and against principle,for a party cannot avoid performance 
of his contract according to its terms unless he can show 
a mutual arrangement to that effect? and the proposition 
conflicts with the cases in which it has been held that in 


1 Contract Act s. 68, 39; Benj., 
5th Ed. 563. Waiver has been 
said to be not far removed from 
estoppel : Kashiram v. Pandu, 
(1902) 4 Bom. L R. p. 696. 


2 Clydebank Engineering Co. v. 


Don Jose, (1905) A.C. p. 18, and 
see § 555. 


3 Chhagan v. Suka,(1911) 85 B. 


511. 
* (1900) 2 Ch. 298. 
5 See § 532. 
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5 Kashiram v. Pandu, (1902) 
27 B. 1 F.B. (instalment decree— 
waiver of time as to some instal- 
ments); Easin Khan v. Abdul 
Wahab, (1911) 15 C.W.N. p, 14 
(instalment decree); Hunter v. 
Danicl, 4 Ha. 420 (instalment con- 
tract). 

7 Earl of Darnley v. London C. 
& D. R3., (1867) L.R. 2 H.L. 43, 
60. 
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§ 544. 
Election to 
repudiate. 


Prompt. 


WAIVER OF CONDITIONS, 


an instalment contract each instalment is to be treated as 
a separate contract,! and it seems is unsound and at any 
rate has no application to commercial contracts. 


The principle is well established that the promisee 
must, on discovering the breach ofa condition precedent, 
exercise his election? to avoid or to affirm the contract? 
If he intends to treat the contract at an end he will lose 
his right to do so if other parties or the promisor himself 
is prejudiced by any delay,* and it has been said that it 
is his duty to act promptly® and he must at once insist on 
his rights$ and so exercise his right as not to lead the 
promisor to believe that he is still bound.? For if the 
promisee induces the promisor to a reasonable belief 
that he is still bound? or that the strict fulhlment® of the 
condition will not be insisted upon? or continues to treat 
the contract as subsisting? or allows the promisor to go 
on and perform subsequent stipulations, he has thereby 
waived his right? and estopped himself from setting up 
the unperformed condition as an answer to his contract? 
for waiver may be evinced by any conduct inconsistent 
with the continuance of the right waived.?° 

Thus where analyses were to be attached to a sold note 
and this was not done, but the broker had a copy and no 
objection was taken until after suit, it was held that the 
objection had been waived.!® Similarly an objection to a 


1 See § 536. 

2 United Shoe Machinery Co. 
v. Brunet, (1909) A.C. p. 889 P.C.; 
see Contract Act, s. 89. 

8 Workman v. Lloyd, (1908) 1 
K.B. 968; Bentsen v.Taylor,(1893) 
2 Q. B. 274 C. À.; cf. s. 89 of the 
Contract Act, 

4 Clough v. L. & N. W. Ry., 
(1871) L. R. 7 Ex. 26, approved 
in Scarf v. Jardine, (1882) 7 Ap. 
Ca. p. 360 H. of L., where the 
principle was held to apply to 
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cases of election generally. 

5 Wallis v. Pratt, (1910) 108 L. 
T. R. 118C. A. 

8 Soollan Chand v. 
(1878) 4 C. p. 258. 

7 Reuter v. Sala, (1879) 4 C. P. 
D. 243, 249, 268. 

€ Roberts v. Brett, (1865) 11 
H. L. C. p. 857. 

9 See Shyma v. Heras, 26 C. 
160. 

19 Cooverjee Bhogee v. R. N. 
Mookerjee, (1909) 86 C. 617. 


Schiller, 


WAIVER OF CONDITIONS. 


policy under a C. I. F. contract was held to be made too 
late after acceptance of the documents.! 


It the promisee after breach of a condition precedent 
agrees to proceed with the contract, the condition is 
waived? aud it is the same as if it had never been insert- 
ed in the contract at all? save that it may give rise to a 
claim for damages; this is provided for in sections 117 and 
118 of the Contract Act as regards sales of goods, but 
notice of any such claim must be given in the case of 
goods originally unascertained* and also, if a term as to 
time is waived and the promisee accepts performance at a 
later time, he can only claim compensation for any loss 
occasioned by the non-performance of the term if he gives 
notice of such claim at the time of such acceptance. But 
the principle of the English cases cited? is adopted in 
section 15 of the Specific Relief Act in cases where a con- 
siderable part of the contract is unperformed or a breach 
which does not admit of pecuniary compensation occurs, 
and itis provided that the promisee may obtain specific 
performance of the rest only on relinquishing all claims io 
further performance of the part unperformed, and all 
right to compensation. But the Act only refers to cases 
where specific performance can be obtained, and it seems 
where a suit for it is fled. 

If one party fails to carry out the condition precedent, 
and the other party elects to take the benefit of the con- 
tract, the latter must perform his part of the contract ; 
and though exact and literal performance of the contract 
be impossible it must be carried outas nearly as possible.$ 


1 Dupont v. British S. African 1 Bing. N. C. 671, 2 L J.C.P. 223 ; 


Co., (1901) 18 T.L.R. 24. Cf. Pres- 
fed Miners Gas Co. v. Garner, 
(1910) 108 L. T. 223 (objection to 
feferences after repudiation on 
other grounds.) 

2 Section 89. 

3 Alexander v. Gardner, (1885) 
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Wing v. Harvey, 28 L.J. Ch. 611. 
* Section 118. 
5 Section 55, no suchirule as to 
notice exists in England. 
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€ Brojo Soonduree Debia v. Col- 


lins, 18 W. R. 359. 
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§ 547. 
Waiver by 
implication 
of law. 


WAIVER OF CONDITIONS. 


Whether in such a case a claim tor damages is allowable 
is notclear!: apparently it is 3; and such right is only lost 
if the party aggrieved seeks bis remedy in a suit for 
Specific performance.! ° 

Where a promisee having the right by his contract to 
insist on performance of a condition precedent, before 
proceeding with his part of the contract, chooses to go on 
with the contract, he waives the condition precedent as 
such.? And if, the terms being cash on delivery, the seller 
chooses to deliver without payment, he does not obtain 
any right to rescind the contract on failure of the buyer 
to pay.* 

After goods have been submitted to an arbitrator to 
decide as to whether they are of the contract quality, and 
he gives an allowance on examination of samples, it is 
not open to the buyer to sue for damages for breach of a 
warranty of quality, unless he can show that the samples 
sent to the arbitrator were fraudulent : otherwise he is 
estopped by accepting the goods with an allowance from 
setting up that the bulk did not correspond with the 
sample submitted.5 

Waiver of a condition precedent will be implied by law 
in the following cases :— 

(1) 


Where the promisee prevents hinders 


performance. See § 548. 
(2) Where the promisor incapacitates himself from 
performing it. See § 549. 


(3) By either party repudiating the  contract.® 
See § 550. 


or 


2 Specific Relief Act, s, 15. deb, (1876) 23 W. R. 186 14 B. L. 


3 Contract Act, ss. 117, 118; 
Bentsen v. Taylor, (1898) 2 Q. B. 
274 C.A. 

3 See § 564 

* Soollan Chand vw. Schiller, 
(1878) 4 C. 252. 

5 Fornaro v. Ramnarain Sook- 
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R. 180. 

6 Repudiation is not a technical 
term; any failurc to perform an 
essential term whether, intention- 
al or throngh misfortune,has been 
called repudiation: Measures Bros. 
v. Measures, (1910). 3 Ch. 248. 


WAIVER BY PREVENTION. 021 


(4) By the promisee accepting the benefit of partial — 8 547. 
performance. See § 557. 

(5) By acceptance of the goods when the condition Conditions. 
relates to their quality or condition. See § 556. 

(6) By accepting part of the goods. See § 560. 

(7) By a buyer incapacitating himself from return- 
ing the goods.! But not in India by the mere passing of 
the property in goods. See $$ 558, 559. 

The effect of the insolvency of the buyer has already 
been considered.? : 

In the case of reciprocal promises the Code provides X $ 548. 
that if one party to the contract prevents the other from Sera 
performing his promise, the contract becomes voidable at perfor- 
the option of the party so prevented and he is entitled to SEO 
comrensation,® and in al! cases where the promisee pre- 
vents* performance of a condition the law implies a waiver 
thereof. For if a party to a contract renders its further |mpossibility 
performance impossible this is a waiver of performance Bent. 
by the other and entitles him to sueasif he had performed 
his part thereof? It has been held that impossibility 
must relate to some substantial or essential part of the 
contract, but if a party disables himself from strict perfor- 
mance it has been doubted if he can afterwards allege that eet 
it was as to a non-essential particular. It seems, however, Part. 
that the distinction between a condition and a warranty 
prevails no matter in what circumstances a warranty is not 
performed, for a warranty is a stipulation the breach of 
which was intended to be compensated for by damages, 
and subsequent circumstances do not affect this. 


1 This is substantially accept- Bing. 14; O'Neil v. Armstrong, 
ance and is treated thereunder. (1895) 2 Q. B. 418. 


3 Scc § 240. 6 Panama Tele Co. v. India- 
3 Section 58. rubber Co., (i875) L. R. 10 Ch. 
* As to what amounts to pre- p. 532 
vention, see Lodder v. Slowey, 7 Fry. on S. P., 4th Ed. 461, 
(1904) A. C. 442 P. C. 5th Ed. 523. 


5 Planché v. Colburn, (1881) 8 
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8 540. 
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prevention. 


CONDITIONS, WAIVER BY PREVENTION. 


The principle also applies where the party entitled to 


' exact performance either hinders or impedes the other 


party in fulfilling the condition. By section 67 of the 
Contract Act it is provided that unless reasonable facilities 
for performance are afforded to the promisor by the pro- 
misee, the promisor is excused by such neglect or refusal 
as to any non-performance caused thereby. 

Lord Blackburn in delivering the judgment of the House 
of Lords in Mackay v. Dick? said, "I think I may safely 
say that as a general rule where in a written contract it 
appears that both parties have agreed that something shall 
be done which cannot effectively be done unless both 
parties concur in doing it, the construction of the contract 
is that each agrees to do all that is necessary to be done 
on his part for the carrying out of the thing though there 
be no express words to that effect." In the case for 
decision the defendant had refused to allow the plaintiff 
to attempt the test at the place agreed upon on the failure 
or success of which a machine was to be accepted or 
rejected, on the ground that it had been proved a failure 
by other tests: and this was held to be a waiver of the 
condition that it should pass the test. 

The principle is not confined to cases of direct and 
forcible prevention, but extends to default or neglect in 
doing or providing anything which a party ought to do 
or provide and without which the other party cannot 
perform the condition? as where a contract cannot be 
completed in the time agreed upon owing to the action 
of the other party.‘ 


1 Narain v. Mohendra, (1911) 3 Contract Act s. 67; Giles v. 
15 C. L. J. 832. Benj., 5th Ed., 563. Edwards, (1797) 7 T. R. 181, 4 R. 
2 (1681) 6 A. C. 251 H.L. (Sc), R. 414. 
(a machine to be accepted if on * Roberis v. Bury Commis- 
trial ata particular place it did a = signers, (1869) L. R. 6 C. P. 810; 
certain amount of work), approved Holme v. Guppy, (1888) 3 M. & 
in Sprague v. Booth, (1909) A. C. W. 387, 49 R. R. 647. 
570 P. C. 
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CONDITIONS, WAIVER BY PREVENTION. 


It has been held that a party was excused perfor- 
mance by the other party so acting as to expose him 
to a civil suit by a third party if he carried out the 
contract.! 


A mere declaration of insolvency does not entitle the 
other party to repudiate the contract unless the circum- 
stances show that the insolvent cannot or does not intend 
to carry out the contract.? 


Where performance of a condition precedent is ren- 
dered impossible by the neglect or default of the other 
party ‘‘ it is equal to performance,” ? and if the prevention 
goes only to one particular term or condition of the con- 
tract, the party prevented is entitled to insist on payment 
or other reciprocal performance, and has a claim for 
compensation for any loss.* 

The promisor must prove that he was prevented or 
hindered by the act of the promisee or his agents. But 
if a third party prevents performance, the case may come 
within section 56 of the Contract Act9 As Chitty? puts 
it, the promisee must be the causa causans and not the 
causa sine qua non 


(1862) 13 C. B. N.S. 149; 82 L.. 
C. P. 68; Roberts v. Bury, (1869) 
L. R. 5 C. P. 310, 329. 


* Sce Contract Act ss. 3, 68, 
67. 


5 Budgett v. Binnington, (1891) 


1 European Ro3al Mail v. Royal 
Mail, (1861) 80 L. J. C. P. 247. 


2 Mess v. Duffus, (1901) 6 
Com. Cas. 165; see 88 240, 647. 


* Hotham v. East India Co., 
(1787) 1 T R. 646 ; Clarke v. West- 


rope, (1856) 25 L. J. C. P. 287; see 
too Ponlifex v. Wilkinson, (1845) 
1 C.B. 87; Holme v. Guppy, (1888) 
3 M. & W. 387 ; 49 R.R. 647; Laird 
v. Pim, (1841) 7 M. & W. 474; 
Cort v. Ambergatc Ry Co (1851) 
17 Q. B. 127 ; 20 L. J Q. B. 460; 
Thornhill v. Neats, (1860) 8 C. B. 
N. S. 831 ; Russell v. Bandeira, 
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l Q.B. 86; O'Neil v. Armstrong, 
(1895) 2 Q. B. 70, 418. 


* Volkart v. Nusservanji Jehan- 
gir, (1889) 13 B. 892. 


7 15 h Ed. 717. 


5 Alston v. Herring, (1856) 11 
Ex. Ch. 822 ; Lodder v. Slowey, 
(1904) A. C. 442 P. C. 
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' 


CONDITIONS, WAIVER BY INCAPACITATING. 


If the promisee refuses to accept the stipulated benefit 
which the promisor is ready and willing to give, he may 
be charged with his promise as absolute.! 


A condition precedent may be waived by the promisor 
incapacitating himself from performing it. If a person 
sells specific goods to be delivered on the request of the 
buyer, and afterwards sells and delivers the same goods 
to another, he dispenses with the request of the former 
buyer for delivery as a condition precedent to delivery.’ 
So if a party by his conduct make it impossible for himselt 
to complete his contract, that is repudiation of the con- 
tract and a waiver of conditions precedent.* 


But mere inability to perform a condition at some date 
prior to the day fixed for performance is no ground for 
repudiation unless it is so by agreement or custom. But 
the promisee is not always bound to wait until the due 
date. He need not do so if he can show by suthcient 
evidence that the condition cannot be practically fulfilled 
by the due date, nor when the promisor has substantially 
admitted £hat the condition is incapable of fulfilment.* 
But it has been said that the fact that one party knows 
that the other cannot fulfil his part of a contract is not, 
in the absence of any notice express or by conduct 


from the other party to that eftect or any such 


act as re-selling goods which ought to be deliver- 
ed under the contract, a waiver of any concurrent 


1 Bradley v. Benjamin, 16 L. 
J. Q. B. 590; Stewart v. Rogerson, 
(187I) L.R. 6 C.P. 424 (refusal to 
name place for delivery, liable for 
full freight) ; Giles v. Giles, (1849) 
9 Q.B. 164. 


2 See Contract Act ss. 84, 39; 
Subba Rau v. Devur Shetti, (1894) 
18 M. 126. 


3 Bow dell v, Parsons, (1803) 10 
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East. 359; Hotham v. East India 
Co., 1 T.R. 638 ; see Forrest v. Ara- 
mayo, (1900) S3 L. T. 385 C. A. 


t Ford v. Tiley, (1827) 6 B. & 
C. 325, 30 R. R, 839; Lovelock v. 
Franklyn, (1846) 8 Q. B. 871, 70 
R. R. 520. 


5 Smith v Butler, (1900) 1 Q. 
B. 694, 699 C. A. 


WAIVER BY INCAPACITATING. 


condition.! But in India section 39 does not require any 
notice ; the fact of disabling himself is a waiver of any 
interdependent condition incumbent on the other party. 

In certain cases a contractor, although by extinguishing 
a specific thing he renders himself unable to perform the 
contract, is not liable as for a breach of contract. For 
such extinguishment may be allowed by the contract as 
where he exercises a power, given expressly or by implica- 
tion by the contract, of controlling the happening of an 
event upon which performance was to depend.? No such 
power will be implied if the effect would be to cause a 
failure of consideration to the other party. ‘The subject 
is further discussed under implied terms. 

And if a man promises to marry one person on the 
fulhlment of certain conditions as to time, request or 
otherwise, and then marries another, he waives anything 
that might have been a condition precedent to his liabi- 
lity on his promise.* 

If the promisor incapacitates himself before the time 
for performance, the promisee may treat it as an im- 
mediate breach and sue at once, and this is so even if 


1 Forrest v. Aramayo, (1900) 
88 L.T. 335 C. A., where neither 
party was ready to perform con- 
current promises, and it was held 
that ina suit for the price of 
goods delivered late but accepted, 
the buyer could not counterclaim 
for penalties for late delivery 
unless he could show that he was 
ready to perform his part at the 
due date. The P.C. in Wertheim 
v. Chicoutimi, (1911) A. C. p. 313, 
held that where the sellers had 
stated that they could not supply 
a cargo, it was absurd to send a 
ship for a cargo which it was 
known beforehand could not or 
would not be suppiied, or to make 
a formal demand for goods as 
that had been made in effect many 
times to no purpose. This leaves 
the point in some doubt in 
England, for, although there was 
uotice of inability given by the 
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sellers, still the P.C, seem to rely 
on the fact that the buyers knew 
that performance of the condition 
incumbent on them was useless, 
and not to have insisted in any 
particular source of knowledge, 
nor was any reference made tothe 
ability of the buyers to send a 
ship. 

2 Biswick v. Swindells, (1885) 3 
A. & E. 868. 


3 Stirling v. Maitland, (1864) 5 
B. & 8. p. 852; see Melntire v. 
Belcher, (1863) 14 C.B.N.S. 654 ; 


Ogdens v. Nelson, (1904) 2 K. B. 
410 C.A. 


* Short v. Stone, (1846) 8 Q. B. 
968, 15 L. J. Q. B. 143 ; Caines v. 
Smith, (1846) 15 M. & W. 189, 15 


L. J. Ex. 106, and sce Contract 
Act as. 39, 61. 


5 Synge v. Synge, (1894) 1 Q.B. 
466 C.A. a 


But contract 
may give an 
option. 


Incapacita- 
ting himself 
prior to due 
date. 
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§ 550. 
repu- 
diating the 

contract. 


Must be 
treated as 
such. 
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the promisor might be or is in a position to fulfil the 
condition on the day fixed.! 

An absolute refusal to perform an agreement or an 
absolute repudiation of the contract? communicated? to the 
other party and treated and acted upon as such by him* 
is a waiver and excuse of performance by him of future 


conditions precedent.5 


to actually tender the goods.® 


There is no need in such a case 


But a breach occasioned 


by a party's own wrongful refusal to accept performance 
is not a repudiation of the contract.’ 


To operate as a waiver a repudiation must be accepted 
and acted on as such, for of itself it is a mere 


nullity.* 


1 Contract Act s. 84; Short v. 
Stone. (1846) 8 Q.B. 358; Bowdell 
v. Parsons, (1808) 10 East. 359; 
Planché v. Colburn, (1831) 8 
Bing. 14. But see Forrest v. Ara- 
mayo, (1900) 88 L.T. 835. 


2 See, tor the rule where the 
refusal only relates to pa:t of the 
contract, § 654, and as to Instal- 
ments Contracts, $ 637-589. 


3 Sec S 549 and 554. 


* Gueret v. Audony, (1893) 62 
L. J. Q. B. 683 ; Contract Act s. 39. 

5 Ripley v. M'Clure, (1842) 4 
Ex. 345; Cort v. Ambergute Ry., 
(1851) 17 Q.B. 127 ; Bank of China 
v. American Trading Co., (1894) 
A. C. 266; Re Coleman's Deposi- 
tories, (1907) 2 K. B. pp. 805, 806. 

6 Cort v. Ambergate Ry., supra; 
see Bes Craig & Co. v. Otto 
Marlin, (1892) 16 B. 889 O.C. (no 
need to give subsequent notices); 
cí, Borrowman v. Free, (1879) 48 
L. J. Q. B. 65, reíusal to accept a 
cargo is waiver of tender of 
shipping documents); see Reuler 
v. Sala, (1879) 4 C. P. D. 239, pet 
Brett, L.J., as to refusal of a ten- 
der of the whole being waiver of 
tender of a part; Wertheim v. 
Chícoulimi, (1910) 16 Com. Cas. 
297 P.C. (1911) A.C. 801 (no need 
to make a forma] demand for or 
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send ship for goods which the 
sellers said they would not or 
could not supply). 

7 Fitt v. Cassanet, (1842) 4 M. 
& Gr. 895. 

8 Benj. 5th Ed. 565; Mansuk 
Dass v. Rangayya, (1868) 7 M. 
H.C. 162; 1 M. 162; Michael v. 
Hart, (1902) I.K.B. 482; as to 
what amounts to repudiation, see 
Gueret v. Andonv, (1898) 62 L. J. 
Q. B. 635 C. A; Gencral Bill- 
sticking Co. v. Atkinson, (1909) 
A. C. 118 H. of L. Absolute re- 
fusal: Ripley v. McClure, (184v) 
4 Ex. 845; Hochster v. De La 
Tour, (1853) 2 E. & B. 678; 
Danube Co. v. Xenos, (1862) 13 
C. B N. S. 825; Leeson vw. 
N. British Oil Co. (1874) Ir. 
Rep. 8 C.L. 309; see Freeth v. 
Burr, L. R. 9 C.P. 208; Rash 
Behary Shaha v. Nrittva Gopal 
Aude, 33 C. 477. Not acted 
on: Avery v. Bowden, (1856) 6 
E. & B. 958; Reid v. Hoskins, 
(1855) 5 E. & B 729; Jolinstone 
v. Milling, (1886) 16 Q. B D. 460 
C. A. Not accepted: Boorman 
v. Nash, (1829) 9 B. & C. 145; 
Brown v. Muller, (1872) L.R. 
7 Ex. 819; Phillpotts v. Evans, 
(1839) 6 M. & W. 475; Boswell 
v. Kilborn, (1862) 15 Moo. P.C. 
309. 
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The earlier cases merely decided that a refusal to per- 
form the contract before the date of performance was 
not of itself necessarily a breach of it, but if such re- 
fusal was unretracted down to and inclusive of the time 
when performance was due, it was evidence of a continuing 
refusal and of a waiver of any condition precedent in- 
cumbent on the other party? Frost v. Knighi® established 
that the promisee could on such refusal before the due 
date at once bring an action if he accepted it.‘ The 
reason for this is that before the date for perform- 
ance a party has an inchoate right to performance, and 
in the meantime he has a right to have the contract kept 
open as a subsisting and effective contract.® 


Under section 66, the other party may notify that he 
accepts the repudiation ; and if he does, the defaulting 
party is bound by it.6 But until he accepts it the contract 
is still subsisting,’ and the promisor may retract his re- 
pudiation and may avail himself of any intervening 
circumstance as a justification of his action,® or as a 
defence either wholly or in part against the promisee's 
claim. 

Whether the buyer accepts the repudiation or not the 
damages are calculated as at the due date,!? and if he 
accepts he must mitigate them.!! 


1 Mackerlick v. 


Nobo Coomar, 
(1903) 30 C. 477. 


8 Contract Act, s. G and s. 66; 
Cort v. Ambergate Ry. (1851) 17 


2 Cort v. oe Ry., (1851) 
20 L. J. Q. B. 4 

3 (1870) L. E 5 Ex. 322,7 Ex. 
111; see Michael v. Hart, (1902) 1 
K. B. 482 C.A. cf. Purshotam- 
das v. Purshotamdas, (1897) 21 
B. 23, 36. 

t Mamsuk Das v. Rangavwva, 
(1863) 1 M. H. C. 162; until he 
accepts he has no cause of action. 

5 Frost v. Knight, supra. 

$ Contract Act, s. 66. l 

7 Mackertick v. Nobo Coomar, 
(1908) 30 C. 477. 


h 
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Q.B. 127. 


9 Frost v. Knight, (1870) L.R. 
6 Ex. 322, (1872) L.R. 7 Ex. 111; 
Cort v. Ambergate Ry., supra; 
Honck v. Muller, (1881) 7 Q. B. 
D. 92; Braithwaite v. Foreign 
Hard Wood Co, (1905) 2 K. B. 
043. 


19 Contract Act. s. 73, illus. (), 
(h) ; Phillpotts v. Evans, (1839) 5 

M. & W.. 475; Michacl v. Hart, 
(1902) 1 K. B. 482 C. A. 


11 Section 73 Explanation; Roper 
v. Johnson, (1873) L. R. 8 C.P. 167. 
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§ 552. 
Option to 
, repudiate. 


Effect of 
notice. 


When 
cission is 
complete, 


res- 


CONDITIONS, WAIVER BY REPUDIATION. 


As the promisee has an option to accept the repudia- 
tion or not,! the general rules as to election apply. He 
has a right to wait as long as he does not injure the other 
party,? or third parties, for if an innocent party mean- 
while acquires an interest in the subject matter of the 
contract the promisee’s option is lost? The same result 
follows if he leads the promisor to believe that he is 
insisting on the contract being performed.‘ If he intends 
to accept the repudiation he must give notice to that 
effect®; until that is done the promisor may revoke his 
repudiation, and insist on performance of the contract, 
for there is no necessary inconsistency in so doing even 
after an unsuccessful attempt to rescind.? After the 
notice of acceptance of the repudiation is given, the 
promisor cannot avail himself of any (acts even if they 
existed at the time of the repudiation without his know- 
ledge, as a defence of his act, or as a condition precedent 
to the promisee's right to claim performance.’ 


There may be some doubt in England as to what accept- 
ing and acting upon a repudiation means. But under the 
Contract Act, section 66 and sections 4, 5, and 6, it is clear 


1 Michael v. 


Hart, (1902) 1 
K. B. 482. 

2 Scarf v. Jardine, (1883) 7 A.C. 
p. 861; approving Clough v. LA 
N. W. R9., (1871) L.R.7 Ex. 26, 
37 ; see Rankin v. Potter, (1878) 
L. R. 6 H.L., pp. 124, 125. 

3 Oakes v. Turquand, (1867) 
L.R. 2 H.L. 825; Taleb Hossein 
v. Ameer Buksh, 22 W.R. 529. 

£ See § 644. 

5 Contract Act,s. 66; see per 
Bramwell, L.J, in Rankin v. 
Potter, (1873) L.R. 6 H.L. p. 186, 

° Srisa Chandra Roy. v. Roy 
Banomali, (1905) 2 A.L.J. 31 P.C. 

7 Braithwaite Foreign Hard 
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Wood Co. (1905) 2 K.B. 648, 
where however the repudiation 
Was a waiver of any tender ; cer- 
tainly he cannot raise any objec- 
tion which he has waived : see 
Prested Miners Gas, etc., Co. v. 
Garner, (1910) 108 L.T. 228. But 
in Wright's casc, (1871) L.R. 7 
Ch. 56, 41 L.J. Ch. 1, an amicable 
agreement to rescind a sale of 
shares between the directors and 
a shareholder. was supported as 
against the company, on the 
ground that the shareholder 
could have repudiated his shares 
for fraud in the prospectus, had 
he known the facts. 


WAIVER BY REPUDIATION, 


that a rescission is completé as against the party in default 
when it is communicated to him. 


It has been held that a buyer who has repudiated his 
contract by refusing to accept goods, may at any time 
before the verdict offer to take the goods and to pay all 
costs and charges occasioned by his breach of contract 
and thereby reduce the damages which Pontifex, J., 
suggested would then be a farthing. But this view con- 
flicts with the rule that anything occurring after the delivery 
of the writ is irrelevant,? and could only apply where the 
goods were still available. It is clear that after refusing 
one tender, a buyer cannot demand a second ? and then 
sue for non-delivery, the first refusal having been accept- 
ed by the seller. It seems that once the acceptance of 
repudiation is communicated to the other party, no tender 
of performance avails but it might go to reduce damages, 
under section 73, if the other party by accepting it could 
have mitigated his loss, 


The position of the promisee, where there has been a 
repudiation of the contract accepted and acted on, must 
next be considered. It is quite clear that in such a case 
there is no need to make an actual.tender of the goods* 
or price’ or to otherwise comply with the terms of the 
contract.® 


But it was never questioned in the earlier cases that the 
promisee must in such a case aver that he was ready and 
willing to perform his promise. 


Silkstone Coal Co. v. Joint Stock 
Coal Co., (1877) 85 L.T. 668. 


1 Buchanan v. Avdall, (1875) 15 
B.L.R. pp. 292, 298. 


2 Clayton v. Le Roy, (1911) 2 5 Shriram v. Madangopal, 
K.B. 1031 C.A. (1608) 30 C. 865 P.C. (no need 
3 Heilgers v. Jadul Lall, (1889) to tender price). 
16 C. 417. 


5 Beyts Craig v. Otlo Martin, 
(1892) 16 B. 389 (no need to give 
subsequent notices), 


* Cort v. Ambergale Ry., (1851) 
17 Q. B. D. 127 (no need to 
manufacture goods ordered); 
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§ 553. 
Averment of 
readiness and 
willingness. 


Where 
condition 
precedent. 


Where 
conditions 
concurrent. 


CONDITIONS, WAIVER BY REPUDIATION. 


In all the earlier English cases the promisee gave evi- 
dence of readiness and willingness, although there had 
been a repudiation of the contract. 


In India it was held that a repudiation exonerated the 
seller from giving proof of readiness and willingness.? But 
the Privy Council in a recent case? held that under sec- 
tion 51 the words ‘‘ no promisor need perform his promise 
unless the promisee is ready and willing to perform his 
reciprocal promise " do not require a promisee to do more 
than ' be ready and willing to carry out the contract’ : and 
as the buyer in that case had given evidence of readiness 
and willingness by proof of preparations for payment he 
could sue for non-delivery without proving an actual 
tender of the price. And Sir Barnes Peacocks ruled that 
unless the plaintiff in a suit for non-acceptance can show 
that he was ready and willing to deliver the identical 
goods ordered, he cannot succeed although the buyer 
has not made any demand for delivery.* 


The rule is thus expressed in Chitty, in the case of a 
condition precedent, that is, where an act is to be per- 
formed by the plaintiff before the accruing of the defend- 
ant's liability, the -plaintiff must state and prove either 
performance or an offer to perform which the defendant 
rejected, or his readiness and willingness to fulfil the con- 
dition until the defendant discharged him from per- 
formance or prevented the performance of the condition. 


In the case of concurrent conditions, that is, where the 
acts to be done by each party are to occur at the same 
period, neither party can sue without showing that he was 


1 Cort v. Ambergale Ry., (1851) 3 Shriram v. Madangopal,(1903) 
20 L.J. Q.B. 460. 80 C. 865 P.C. 

2 Dayabhai v. Maniklal, (1871) t Roberison Gladstone v. Kaes, 
8 B.H. C. AC. 128; Dayabhai v. tury Mull, (1869) 3 B.L.R. O.C. 
Dullabhram, (1871) 8 B.H.C. A.C. 103; Bikanlal v. Madhusadan, 
188. (1869) 2 B.L.R. O.C. 154. 


5 15th Ed. (1910) p. 715. 
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§ 553. 
Ready and 
willing 
notice. 


ready and willing to perform his part, or a discharge or 
prevention of such performance by the other party ?; and 
where there has been such a discharge the plaintiff must 
show notice to the other side of his readiness and willing- 
ness to perform,? though there may be an agreement to 
the contrary.* 

Of course, the seller must be ready and willing to 
deliver goods of the contract quality, unless there has 
been a waiver of that condition precedent. 

In a recent appeal® case in England, however, where 
on a tender of bills of lading the contract was repudiated, e e d d 
it was held in a suit for non-acceptance that the buyer Co. 
could not set up that the sellers were not ready and will- 
ing to perform conditions precedent ; and that although 
the condition precedent was to tender goods of the con- 
tract quality, the sellers were not in law entitled even to 
an allowance for admitted inferiority, which the lower 
Court had given them, although the suit was for the 
difference between the price obtained on re-sale of these 


Correct 
quality and 
quantity. 


Braithwaite 


2 Forrest v. Aramayo, (1900) 88 
L. T. 335 C.A. But if the buyer 
accepts goods delivered late, he 
must pay for them. 


2 Rawson v. Johnson, (1801) 1 
East. 203 (no tender of price 
necessary); Jackson v. Allaway, 
(1844) 6 M. & G. 942 (no tender 
-of delivery necessary); Boyd v. 
Lett, (1845) 1 C. B. 222,S. of G. 
Act, 628, Contract Act; Atkinson v. 
Smith, (1845) 14 M. & W. 695; 
Bankart v. Bowers, (1865) L. R. 
1 C. P. 484; Minshull v. Brins- 
mead, (1888) Cal. & Ell. 97. 


3 Doogood v. Rose,(1850) 9 C.B. 
132; cf. Commercial Bk. v. Modoo- 
Soodan, 1 Ind. Jur. N. S. 17; Jevaraj 
Megji v. Poulton, 2 B. 267; as to 
what amounts to giving notice, 
see Juggunauth Shaw Bose v. Ram 
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Dyali, (1888) 9 C. 791. 
* Parker v. Rawlings, (1827) 4 
Bing. 280. 


5 Bihanlal v. Madhusudan, 
(1869) 2 B. L. R. O. C. 164 (exa 
ship); Robertson Gladstone v. 
Kustury Mull, (1869) 3 B. L. R. 
O. C. 108 (ex a ship). 


$ Braithwaite v. Foreign Hard 
Wood Co., (1905) 2 K.B. 518 C. A., 
cited by Addison 11th Ed. 609, as 
deciding that after repudiation 
before delivery the buyer cannot, 
if the seller accepts the repudia- 
tion, set up the defencethat an 
instalment was not in accordance 
with the contract, which is doubt- 
less so, as an answer to tbe suit, 
but semble he can as a counter. 
claim. 
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necessary. 


CONDITIONS, EFFECT OF REPUDIATION. 


inferior goods and the contract rate, which was of course 
for the superior quality. 

The buyers repudiated the contract because they said 
that the sellers were selling similar goods elsewhere in 
violation of the contract, and adhered to their repudiation 
when bills of lading were tendered. The Court said * that 
act involved arefusal of the particular consignment and 
amounted to a waiver” of conditions precedent. ‘The 
same principle of making no allowance for admitted in- 
feriority was applied in India where the buvers, after 
acceptance, rejected the goods and the sellers resold 
against them, and Sale, J., without giving any reason 
allowed as damages the full difference between the resale 
price and the contract price. These rulings in effect 
mean that repudiation is waiver of the necessity to prove 
readiness and willingness to perform the contract by the 
other party. Whether this is sound is open to doubt in 
India. | 

It conflicts with the general rule that in an action for 
non-acceptance it is sufficient but also necessary for the 
seller to show that he was ready and willing to deliver the 
correct goods,? for a reasonable time.® 

The rule that even after repudiation an averment is 
necessary that the plaintiff was ready and willing until he 
was discharged by the repudiation, and that but for the 
repudiation he would and could have made a proper 
tender, seems more consonant with justice; for the 
goods tendered, or which the seller would have tendered, 
might not be either of the quality or the quantity con- 
tracted for. And to rule that a repudiation of a contract 
involves the risk of paying as damages the difference 
between the price obtained on the resale of 90 tons of 
fourth-rate coal and the contract price for 100 tons of 


1 Haridas Khandilwah — v. 11M. & W., p. 856. 
Kalumali, (1908) 80 C. 649 O. C. 3 Granger v. Dacre, (1844). 
*Hannuic v. Goldner, (1848) 12 M. & W. 431. 
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first-class coal seems to conflict with the rules! as to 
damages being given for the actual loss only. Further in 
the case cited a breach of contract occurred when the 
sellers shipped inferior goods and waiver in this connec- 
tion is only of future performance, the principle being 
lex neminem ad vana coget.* The measure of damages in 
Cort v. Ambergate Ry. was profit which the supplier would 
have made had he been allowed to complete his contract : 
and clearly any facts were relevant to show what that 
would have been. Moreover, the seller's election being 
detective was ineffective to appropriate any goods to the 
contract (unless it was protected by a clause for allow- 
ance for inferiority in which case where was the waiver 
of that clause ?); therefore no property having passed a 
resale had no effeet and the Court should have assessed 
the damages as the difference between the contract and 
market rate of goods as bargained for. 


It 1s submitted, therefore, that whether the condition is 
precedent or concurrent,’ a plea of readiness and willing- 
ness, until the repudiation was accepted, is essential.® 
And that although the fact that the party fails to prove 
such an averment is no defence to an action for repudia- 
tion, there being a waiver of actual tender, still such failure 
affects the damages.? 


In common sense the meaning of an averment of 
readiness and willingness must be that the non-comple- 
tion ofthe contract was not the fault of the plaintiffs and 


1 Section 73. 

2 See Erie County Co. v. Car- 
roll, (191)) A. C. 106 P. C; 
Wertheim v. Chicoutimi, (1911) 
80 L. J. P. C. 91, where resales 
by the buyer were taken into 
account to reduce the loss. 

3 See per Halsbury L. C. in 
Clydebank | Engineering Co. v. 
Don Josc, (1905) A. C. p. 14. 


co do 
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* Benj. 5th Ed. 564. 

5 Sce Forrest v. Aramayo, 
(1900) 88 L.T. 835 C. A., for effect 
of mutual failure to perform ; and 
§ 570. 

€ Measures Bros. v. Measures, 
(1910) 2 Ch. 428 (no suit in inter- 
dependent convenant without the 
plaintiff showing readiness and 
willingness on his part). 
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and willing- 
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Notice. 


CONDITIONS, EFFECT OF REPUDIATION. 


that they were disposed and able to complete it if it had 
not been renounced by the defendants,‘ for readiness 
and willingness to perform an act implies the ability 
to do it,? and must exist for a reasonable time.® 


It is said * that in an action for non-delivery the 
averment of the plaintiff's readiness and willingness to 
perform his part of the contract is proved by showing that 
he called on the defendant to accomplish his part. But 
the cases cited do not support this statement, but merely 
show that where delivery and payment were concurrent 
conditions, and no delivery was given on demand, the 
buyer need not prove tender of the price, but an averment 
that he was ready and willing to pay is sufficient and 
this is shown primd facie by his demand.’ So where 
the seller was to deliver into the buyer's carts, and gave 
the buyer notice that he was ready, it was held that a 
plea of readiness and willingness and notice thereof to 
the buyer was sufhcient without any proof of tender, 
but it would have been otherwise if the seller had to 
deliver to the buyer or by the buyer's carts. So 
where the buyer was insolvent and the seller asked him 
to take delivery it was held that in a suit for non-delivery 
he need not prove a tender of delivery ; proof of readi- 
ness and willingness was enough, but the buyer had re- 
pudiated the contract and was insolvent.’ It is sufficient 


* Per Lord Campbell in Cort v. 
Ambergale Ry., (1851) 17 Q. B. 
127, 20 L. J Q. B. 460, 


3 Bullen and Leake Ed. 1906, 
766; De Medina v. Norman, (1842) 
9 M. & W. 820; Lawrence v. 
Knowles, (1889) 5 Bing. N.C. 399; 
Elles v. Rogers, 29 Ch. D. p. 667. 


3 Granger v. Dacre, (1844) 


19 M. & W. 481. 


* 2 Sm. L. C. 9th Ed. p. 18; 
Chalmers 7th Ed. 81. 


5 Wilks v. Atkinson, (1815), 1 
Marsh 412; Levy v. Herber, 7 
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Taunt. 314; Pickford v. Grand 
Junction Ry. Co., 8 M. & W. 872. 
But quaere, for unless it is shown 
that he was himself ready and 
willing to perform his part, he 
cannot sue for a breach of con- 
tract, the conditions being con- 
current; Forrest v. Aramayo, 
(1900) 83 L.T. 385 C.A. 


6 Jackson v. Allaway, (1844) 
6 M. & G. 912. 


7 Baker v. Firminger, (1859) 
28 L.J. Ex. 380. 
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if the seller can show that he could deliver under a 
collateral contract to supply him though he is unable 
to pay his seller who is however willing to deliver 
to the sub-buyer.| Mere delay in paying does not 
amount to not being ready and willing to do so ;? and 
in the case of a sale of shares, in order to prove readi- 
ness and willingness, it is not necessary that the seller 
should be the beneficial owner of the shares, or that he 
should tender the final documents of title. It is enough 
if he should be able and willing to constitute the buyer 
the legal owner of the shares agreed to be sold ? when 
called upon to deliver, although he may not have been 
able to do so at some anterior time.* 


§ 5533. 


Delay in 
payment, 


Ready at 
due date. 


Repudiation may be express or it may be inferred from 
the facts ofthe case. Repudiation by one of several joint 
promisors is sufficient to justify avoidance of a contract 
for the promisee may call on any of them to perform.° 


8 554. 
What 
amounts 
repudia- 
tion. 
Express or 
implied. 
By one of 
several 
joint 
promisors. 
Express. 


Notice of. 


to 


Notice of repudiation in order to entitle the other 
party to avoid the contract must express an absolute 
and unequivocal intention of renouncing and repudiating 
the contract? A mere assertion that a party will be 
unable or will refuse to perform his contract is not 
sufficient? nor is a threat that he will not do so’ if it 
relates to a non-essential term of the contract. 


1 Cohen, v. Cassim, 1.C. 264. 


2 Woolfe v. Horne, (1877) 46 L. 
J. Q. B. 534, 2 Q. B D. 355. 

5 Imperial Banking Co. v. 
Atmaram,(1865) 2 B. 260, 2 B.H. 
C. 246; Parbhudas v. Ramilal, 
(1866) 8 B.H.C. 69; see Jivaraj v. 
Poulton, (1865) 2 B. 267, 2 B.H.C. 
253. 

* Jivaraj v. Poulton, (1865) 2 
B.H.C. 268 ; see Smith v. Butler, 
(1900) 1 Q B. 694, for the rule and 
its limitations. 

5 There is a distinction be- 
tween ordinary contracts and 
contracts for delivery by instal- 
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ments ; sec § 538. 

e€ R. Y. R. M. C. Chettiar v. 
S. S. Pather, 19 M. L. J. 28. 

7 Mersey Steel Co. v. Naylor, 
(1884) 9 Ap. Ca. 434; Cornwall v. 
Henson, (1900) 2 Ch. 298, 69 L. J. 
Ch. 581. 

8 Johnstone v. Milling, (1886) 16 
Q. B. D. 460, 56 L. J. Q. B. 162; 
a request for time to pay or notice 
of inability to pay is not enough; 
Rash Behary Shaha v. Nrittya, 
(1906) 33 C. 477. 

9 Dickenson v. Fanshaw, (1892) 
8 T. L. R. 271. 
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§ 554. 
Inferred. 


Test. 


Meaning of 
intention. 


Need not be 
wilful. 


inferred 
from acts. 


WHAT AMOUNTS TO REPUDIATION. 


But there is no need that a party should expressly 
state his intention, and if in fact he is repudiating the 
contract, his mere assertion that he intends to carry it 
out is of no avail to destroy the promisee’s right to avoid 
the contract.! 


The test to be applied is : does the conduct of the party 
evince an intention no longer to be bound by the 
contract.? 


The idea of repudiation in section 31 of the Sale of 
Goods Act, does no doubt involve in a sense an intention 
to repudiate, but to constitute repudiation as Sir George 
Jessel pointed out in the Mersev Siccl Co. v. Naylor, it is 
not necessary that the party should say ‘I will repudiate 
the contract or I intend to do so." If in fact he is repudia- 
ting the contract he is doing so although he may be con- 
tending that he is performing the contract, and may be 
intending and expressing an intention to perform what is 
left of the contract.* 

Repudiation need not be wilful in the sense of being 
intentional. It is sufficient if there is default, and inability 
to perform through misfortune is no defence unless the 
contract so provides." 

Where the question is whether the acts and conduct of 
the one party do or do not amount to an intimation of 
an intention to abandon and altogether to refuse perform- 
ance of the contract, the Court must look to the actual 
circumstances to see if the one party is relieved from 
future performance by the conduct of the other.? 


1 Millars v. Weddell, (1909) 14 
Com, Cas. 25. 

2 Boston Deep Sea Fishing Co. 
v. Ansell, (1888) 39 Ch. D. 339, 


. 866; General Bill-posting Co. v. 


Atkinson, (1909) A. C. 118. H. L. 
3 (1882) 9 Q. B. D. 648, 51 L.J. 
Q. B. 576. 
* Millars v. Weddell, (1909) 14 
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Com. Cas. 25. 

5 Measures v. Measures, (1910) 
3 Ch. 248. 

è Rash Behary Shake v. Nrittya 
Gopal Nundy, (1906) A. C. 38 C. 
477. citing Mersey Steel Co. v. 
Naylor,(1884) 9 A. C. 484; Sooltan 
Chand v. Schiller, (1878) 4 C. 
252. 


WHAT AMOUNTS TO REPUDIATION. 


If there is a distinct refusal! by one party to be bound 
by the terms of the contract in the future, the other party 
may treat it as at an end.? But it must be a final refusal.’ 
So if the refusal relates to the performance of a condition 
precedent, it clearly entitles the promisee to avoid the 
contract.* If it does not, it was held that a refusal to 
perform it, may carry with it an implication of an intention 
to repudiate the whole contract5; but further the 
parties have proceeded with the performance, the less 
likely the inference’: but the same Court subsequently 
held that to draw such an inference from conduct, the 
failure must go to the root of the contract? In the most 
recent case the view taken was thata failure to perform 
one term which in itself would not justify avoidance 
might do so if supplemented by an inference that the 
remaining terms of an instalment contract would be 
similarly unperformed.? For the circumstances under 
which a failure in relation to one instalment occurs, may 
raise the inference of an intention to make a like failure 
in other instalments and so give a right to avoid the 
contract.$ 

The cases cited for the above propositions all relate to 
instalment contracts, where the rules as to presuming 
what terms are conditions are not so strict as in ordinary 
contracts, but the same principles apply more strictly in 
determining what is repudiation in ordinary contracts.’ 
The House of Lords has recently said that in the case of 


1 Withers v. Reynolds, (1831) 3 Smith v. Butler, (1900) 1 Q. 
1 L. J. K. B. 30; Hockster v. DeLa B. 694. 


Tour, (1853) 22 L. J. Q. B. 455; * Mersey Steel Co. v. Naylor 
Mersey Co. v. Naylor, 53 L.J.Q.B. (1884) 9 A. C. p. 439. 
p. 501, 9 A.C. p. 442, 5 Cornwall v. Henson, (1900) 2 


2 Rhymney Ry. Co. v. Brecon, Ch. 298, 303 C. A. 
(1900) 69 L. J. Ch. 813, C. A. ; see * Millars v. Weddell, (1909) 14 
Johnstone v. Milling, (1886) 18 Q. Com. Cas. 25 Div. Ct. 
B.D. 460, 55 L.J.Q.B. 107; Roper  " See $8 533, 588. 
v. Johnson, (1873) L.R. 8 C.P. 107. 
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Where the 
refusal 
relates to a 
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precedent. 


Where it 
does not. 
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§ 354. 


Knowledge 
of inability. 


Playing fast 
and loose. 


Section 39. 


WHAT AMOUNTS TO REPUDIATION. 


an ordinary contract, that the true test is : do the acts and 
conduct of the party evince an intention no longer to be 
bound by the contract. It has been held that the fact 
that one party knows that the other cannot perform his 
part of the contract is not, in the absence of notice to that 
effect from himor of any act such as reselling the goods 
to be delivered, a waiver of conditions incumbent on the 
other party.? This is opposed to the ratio decidendi of 
a Privy Council case where however the sellers had said 
they could notsupply goods, and the buyers were held 
absolved from tendering a ship for the goods or from mak- 
ing a formal demand for delivery which they knew to be 
useless.’ Italso conflicts with the above cited rulings that 
notice or a refusal are not necessary where the conduct of 
a party shows an intention not to fulfil his contract, for it 
makes no difference, if the failure occurs, what the actual 
intention was.* And section 39 of the Contract Act does 
not draw any such distinction between the effect of a party 
disabling himself by reselling the goods sold or by any 
other conduct. 


If a party is playing fast and loose, the other party may 
treat the contract as rescinded.? 


Section 39,9 in referring to a refusal to perform the 
contract, it seems, must mean the contract as intended by 
the parties, and a refusal or failure to perform terms for 
the breach of which the parties considered damages a 
sufficient compensation, Le, warranties in the English 
sense, will not give a right of avoidance, except in the 


* Measures Bros. v. Measures, 
(1910) 2 Ch. 243. 


5 Smith v. Wallace, (1895) 1 


1 General Bill.posting Co. v. 
Atkinson, (1909) A. C. 118. 
3 Forrest v. Aramayo, (1900) 


88 L.T. 385 C. A. 

3 Wertheim v. Chicoutimi, 
(1911) A.C. 801 ; sce too Smith v. 
Butler, (1900) 1 Q. B. 694, per 
Romer L.J. and at p. 700. 


7795 


tle 
C30 gle 


Ch. p. 890 (a case relating to 
land). 

9$ A section of doubtful import : 
Sooltan Chand v. Schiller, (1878) 
4 C. p. 258; but see s. 55. 


WHAT AMOUNTS TO REPUDIATION. 


case of cumulative breaches of such terms in instalment 
contracts.! 


The principle applies where the buyer after accepting 
part ofthe goods, refuses to accept any more: Such 
refusal may be inferred from his conduct, as where the 
buyer in an instalment contract, payment to be made on 
each delivery, declined to pay on delivery? And if the 
acts and conduct of the party evince an intention no 
longer to be bound by the contract, the other party in 
spite of substantial part performance, is justified in avoid- 
ing the contract? 

A party has no right before performance is due to 
demand and have a distinct notice whether the other party 
intends to perform the contract or not* or whether the 
other party intends to exercise an option to cancel before 
the proper time for so doing.’ 


Non-payment of money which there is an obligation to 
pay, does not go as a rule to the root of the contract,® in 
instalment contracts, but it does prim facie in entire 
contracts,’ even though the seller had an option to deliver 
by instalments if he has elected to make one delivery.? 


A mistaken construction of the contracti? or an imperfect 
tender which may be amended in time,” has been held 
insufficient, 


1 Millars v. Weddell, (1909) 14 
Com. Cas. 25 Div. Ct. 


2 Withers v. Reynolds, (1831) 
2 B. & Ad. 882; Mersey Steel Co. v. 
Naylor, (1884) 9 App. Ca. p. 442 ; 
Planché v. Colburn, (1881) 8 Bing. 
14; Hoare v. Rennie, (1859) 29 L. 
J. Ex. 78; Hockster v. De La Tour, 
(1855) 2 E. & B. 678. 

3 General Bill-posting Co. v. 
Atkinson, (1909) A.C. 118 H. of L. 

4 Ripley v. McClure, (1849)4 Ex. 
845, 181L. J. Ex. 419. 

5 Moel Tryvan Ship Co. v. 
Andrew Weir, (1910) 2 K.B. 844 
(Option to cancel charter if boat 
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arrived late ; no need to exercise 
until arrival). 


6 Rash Behary Shaha v. 
Nrittya Gopal Nundy, (1906) 88 C. 
477 A. C.; see Contract Act section 
121; Buldeo Doss v. Howe (1884), A 
C. 64; Mersey Steel Co. v. Naylor, 
(1884) 9 Ap. Ca. 434. 


7 Bowes v. Shand, (1877) 2 Ap. 
Ca. 455. 


8 Reuter v. Sala, (1879) 48 
L. J. C. P. 492. 


9 Mersey Steel Co. v. Naylor. 


19 Borrowman v. Free, (1879) 
4 Q.B.D. 600, 48 L. J. Q. B. 66. 
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§ 554. 


Where pro- 
perty has 
passed. 


Rights of 
promisee on 
repudiation. 


Effect of 
avoiding the 
contract. 
Damages. 


Whole con- 
tract. 


WHAT AMOUNTS TO REPUDIATION. 


When there are two contracts and the buyer fails to 
take delivery under the first, that is no refusal to accept 
delivery under the second so as to entitle the seller to 
rescind.! 

The right to rescind under section $5 applies whether 
the property has passed or not and the property revests 
thereon in the latter case in the seller.? 

If a buyer repudiates the contract, the seller can sue for 
either damages or the consideration, but not for both.? 

The rights of a party electing to avoid the contract for 
repudiation and his rights if he insists on performance, 
are entirely different and incompatible and cannot be 
asserted simultaneously.5 

If a party wrongfully repudiates the contract, the other 
party in a suit for specific performance, can recover 
damages for loss of the contract and in respect of breaches 
committed before the repudiation.® 

It has been held that a party avoiding the contract must, 
under section 39 read with section 64 of the Contract Act, 
restore as far as may beany benefit? he has received there- 
under? though under section 75 he can claim compensation 
for any legal damage suffered. But section 64 does not 
make it necessary to give compensation for a benefit 
received which cannot be restored.? The promisee must 
repudiate the whole contract.!? 


1 Rash Behary Shaha v. 21 B.827; Manian M. R. Ry. 


Nrittya, (1906) 38 C. 477. 

2 Buldeo Doss v. Howe,(1888) 6 
C. 64. 

3 Dansk v. Snell, (1908) 2 Ch. 
p. 187. 

* See § 552. 

5 Smith v. Butler, (1900) 1 Q.B. 
p. 698. 

$ Dominion Coal Co. v. Domi- 
nion Iron Co., (1909) A.C. p. 811. 

7 But this does not include any 
deposit : lbrakimbhai v. Fletcher, 


(50 g | C 


29 M. 118; Balvanea | Appaji v. 
Whatekas Bira, 28 B. 66 ; Bishan 
Chand v. Radha, 19 C. 489 ; un- 
less perhaps there is a net benefit 
received. 

8 Subba Rau v. Der Shetti, 
18 M. 126. 

9 Skinner v. Jager, 6 A. 189. 

19 Anarullah Shaikh v. Koylash 
Chunder (1881) 8 C. 118; Mea- 
sures v. Measures, (1910) 2 Ch. 
248. 


ONUS OF PROVING REPUDIATION. 


If the breach does not amount to repudiation, the 
promisee to sue must perform any conditions precedent 
which devolve upon him.! 


A contract is primd facie indefeasible and it lies on the 
party alleging that it is at an end to establish an agree- 
ment or special circumstances which justify him in so 
treating it. Ifa party goes back from his contract without 
sufficient justification, as for an alleged repudiation thereof, 
the other party may treat him as having broken the con- 
tract, and if he elects to do so is relieved from further 
carrying it out or performing any conditions thereunder.? 
For if a party wrongfully thinking that he is entitled to 
repudiate, finally renounces the contract and adheres to 
this, he cannot be heard to say that he was ready and 
willing to complete his part of it.’ 


One Privy Counci! ruliag does not seem to be in 
conformity with the principles stated. Where the buyer 
was to send a ship for goods to be supplied, it was held 
that there was no need to tender a ship for the goods 
which they knew could not or would not be supplied,‘ 
or to make a formal demand for delivery which has 
often been refused before. But it seems that the facts 
amounted to and were treated as a repudiation of the 
contract.5 
A party cannot justify his repudiation on the ground 
that the other party has failed to perform conditions pre- 
cedent which have been waived, ê even if the waiver was 


1 Roberts v. Brett, (1865) 11 
H. L. C. p. 362. 

3 Smith v. Buller, (1900) 1 Q.B. 
694, 699 C.A. cf. Whilehorn v. 
Davison, (1911) 80 L.J.K.B. 481, 
(1911) 1 K.B. 403. 

3 Ibid citing Milling v. John- 
stone, (1886) 16 Q. B. D. p. 467; 
see Emery v. Wells, (1906) A.C. 
615, 523. 
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* Apparently they were ready 
and willing to do so. If they 
could not have done so, they could 
not have recovered: Forrest v. 
Aramayo, (1900) 88 L. T. 335 C.A. 
But see § 553. 

5 Wertheim v. 
(1911) A. C. 801. 

9 Prestea Miners Gas Co. v. 
Ga mer, (1910) 108 L. T. 223. 


Chicoutimi 
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Where 
breach is not 
a repudiation. 


8 555. 
Onus of 
proving 
that 
conduct or 
acts 
amounted 
to repu- 
diation. 


Justification 
of repudia- 
tion. 


§ 556. 
Acceptance. 


Without 
knowledge 
of wrong 
goods. 


CONDITIONS, WAIVER BY ACCEPTANCE. 


the repudiation * and it was made in ignorance of such 
breach,? but apart from waiver it seems that repudiation 
may be justified on any grounds discovered after it was 
notified. 

Acceptance of goods is a waiver of conditions precedent 
and is discussed under sections 117 and 118.* 

But there may be a stipulation that the goods may 
be returned after what would otherwise amount to 
acceptance.5 

There may be acceptance without knowledge of a breach 
of condition. And the acceptance of anything tendered 
under the contract is a bar to a suit for non-delivery, that 


is in a contract for ‘ beans ’ acceptance of a tender of ‘peas’ 


Conditional 
acceptance. 
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precludes any suit for non-delivery of beans? and involves 
a liability to pay for the peas,® with a right to compensa- 
tion for loss resulting from the delivery of peas instead of 


beans.’ 


So under a C. I. F. contract acceptance of a policy was 


held a waiver of its form.® 


Goods may by arrangement be accepted conditionally 
and the acceptance may in such case be withdrawn on 


failure of the condition.!? 


1 Smith v. Butler, (1900) 1 Q. 
B. p. 698. 

2 Braithwaite v. Foreign Hard 
Wood Co., (1905) 2 K.B. 543. 

5 Wright's case, (1871) L. R. 
7 Ch. 55. 

* The Scotch Law differs for 
the buyer there may timeously 
reject. 

5 Couslon v. Chapman,(1872) L. 
R. 2 H. L. p. 254; for a resolu- 
tive condition, see Lamond v. 
Davall, (1847) 9 Q. B. 1030; 
(right of resale) Head v.Tattersall, 
(1871) L. R. 7 Ex. 7; (right to 
return) cf. Carlisles v. Ricknauth, 
(1882) 8 C. 809. 
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€ Wallis v. Pratt, (1911) A. C. 
394. 


7 Ibid. in the C. A. (1910), 108 
T. L. R. 118. 

8 See Forman v. Liddesdale, 
(1900) A. C. 190, 204, where 
accepting wrong goods is dis- 
tinguished frum receiving back 
goods with unauthorised im- 
provements for which there is no 
liability to pay. 

9 Dupont v. British South 
African Co., (1901) 18 T. L. R. 24. 

10 Lucy v. Moufict, (1860) 29 L. 
J. Ex. 110; Heilbutt v. Hickson, 
(1872) L. R. 7 C. P. 488; Couston 
v.Cha$mau, L. R. 2 H. L. Sc.250. 


ACCEPTANCE» 


So in entire contracts for delivery of a certain quantity 
of goods by instalments, on failure to complete the con- 
tract the buyer may return instalments previously re- 
ceived! ; for unless it is certain that the seller cannot 
deliver the entire quantity the buyer must receive instal- 
ments as tendered.? But if he accepts such instalments by 
exercising rights of ownership over them so as to pre- 
clude their return, he must, in the absence of a contract to 
the contrary in such entire contracts, accept the rest though 
not of the contract quality and can only sue for damages.* 


If the promisee has received the whole or any sub- 
stantial part of the consideration for the promise on his 
part, a condition precedent loses its character and is re- 
duced to the position of a warranty. In a recent cases 
after citing Behn v. Burness® for the above proposition, 
Vaughan Williams, L. J., added, if the promisee receives 
the thing sold and has enjoyment of it he cannot after- 
wards treat a descriptive statement as a condition pre- 
cedent : and after putting it out of his power to return 
the goods’ he cannot reject them. Farwell, L. J., said 
the power to reject was lost if the buyer disposes of the 
goods, knowing of the breach of condition or knowingly 
taking his chance of the goods not being in conformity 
with the contract. And it seems that the acceptance 


1 Oxendale v. Wetherall, (1829) 
9 B. & C. 386, approved in Colo- 
nial Ins. Co. v. Adelaide Ins. Co., 
(1886) 12 A. C. pp. 138, 140. 

2 See Brandt! v. Lawrence, 
(1876) 1 Q. B. D. 344. 

3 Jackson v. Rotax Co., (1910) 
80 L. J. K. B. 88; but see § 563. 

t Dimeck v. Corlett, (1858) 12 
Moo. P. C.199; Ellen v. Tops, 
(1851) 6 Ex. 424, 20 L. J. (N. S) 
Ex. 241 (apprentice discharged 
because master celinquished one 
of his three trades). 
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5 Wallis v. Pratt, (1910) 2 K.B. 
1008 C. A. 79 L. J. K. B. 1013, 103 
T. L. R. 118, revised on another 
point, (1911) A. C. 984; (seeds of 
wrong kind accepted, it being im- 
possible to discover the defect, 
and resold) see Carter v. Scargill, 
(1875) L. R. 10 Q. B. 564. 

€ Behn v. Burness, (1863) 32 L 
J. Q. B. 204, 206, citing Graves v 
Legg, (1854) 9 Exch. 709, 23 L. 
J. (N. S.) Ex. 228. 

T Quare, does s. 64 affect this 
in India ; see § 569. 
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§ 556. 
hen con- 
tract entire. 


§ 557. 
Effect of 
receiving a 
substantial 
part of the 
considera- 
tion. 


544. 


§ 557. 


Reason for 
the rule. 


Where 

equivalent 
considera- 
tion given. 


Substantial. 


ACCEPTANCE OF SUBSTANTIAL PART OF THE CONSIDERATION. 


must, to have the effect of waiver, be with knowledge or, 
be optional under the contract.! 

It has been held that this point though not expressly 
provided for by the Contract Act is not excluded.” 

The reason for this rule has been held to be that where 
a person has received a part ot a consideration for which 
he entered into the agreement, it would be unjust that 
because he has not had the whole, he should be permitted 
to enjoy that part without either paying for it or doing 
anything for it. Therefore if the party has given an 
equivalent for the part of the consideration received, he 
is outside the reason of the rule.’ It has been said* that 
acceptance of an instalment under an entire contract 
though paid for precludes the right to reject the rest for 
breach of condition, but whether the payment was obli- 
gatory? or optional the dictum conflicts with the decision 
of the House of Lords.? 

It is clear at Common Law? that the exception only 
applied if a substantial portion of the consideration has 
been executed. It is not easy to ascertain what is a 
substantial part of the contract, for the decisions are 
not harmonious.? Where the parties have made an 
arrangement in substitution of their contract, and that is 


1 See 8 604. (sale of a business price payable 


2 J. C. Shaw v. Bill, (1884) 8 M. 
38; but see Carlisles v. Ricknauth, 
(1882) 8 C. 801. 

3 General Bill Posting Co. v. 
Atkinson, (1909) A. C. 118 H. L. 

4 Jackson v. Rotax Co., (1910) 
80 L. J. K. B. 88 C. A. | 

5 In which case the Contract 
would obviously be severable. 

6 See S. of G. Act. s. 11 (c). 

7 Ellen v. Topp, (1851) 6 Ex. 424 
(when the master abandoned one 
oí his three trades, his apprentice 
was held discharged); Carter v. 
Scargill, (1875) L. R. 10 Q.B. 564 
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in event of net profit of £7 per 
weck) ; White v. Beaton, (1861) 7 
H. & N. 42; see Jonassohn v. 
Young, (1868) 4 B. & S. 296, 32 L. 
J. Q. B. 885 ; Graves v. Legg,(1854) 
9 Ex. 709, 28 L. J. Ex. 228 ; Hoare 
v. Rennie, (1860) 29 L. J. Ex. 78 ; 
Pust v. Dowie, (1868) 82 L. J. Q. 
B. 179 ; Dimeck v. Corlett, (1858) 
12 Moo. P. C. 199; Bradford v. 
Williams, (1872) L. R. 7 Ex. 259 ; 
Stanton v. Richardson, (1872) L.R. 
7 C. P. 421 ; Heilbult v, Hickson, 
(1872) L. R. 7 C. P. 430. 


WAIVER BY PASSINGOF THE PROPERTY. 


terminated, they are remitted to their legal rights under 
the original contract.) 

Under the English Law inability to restore the thing 
purchased unchanged in condition is as a general rule 
indispensable to the exercise of a right to return it. 
But if the change has been caused by the legitimate exer- 
cise of rights given by the contract, as, for example, by 
testing the goods in a reasonable mannet,? or not by the 
buyer, but by an act of God, this will not prevent the 
buyer from rejecting the goods. 

Under the Contract Act, however, the rule is stated in 
section 64, and the party avoiding the contract must restore 
any benefit received thereunder so far as may be,* and 
this implies that the English rule as to the right to reject 
depending on the power to restore, is abrogated, for it 
seems clear that section 64 covers cases of avoidance 
under section 39.5 

The next question to be considered is the effect of the 
passing of the property in specific goods as a waiver of 
conditions. It seems that the law in India differs on this 


point from the English law. 


Under the English law, 


where the contract is for specific goods, the property 


! Dominion Coal Co. v. Domi- 
nion Iron Co., (1909) A.C. p. 306. 

3 Benjamin bth Ed. 443. The 
principle applies to contracts 
indaced by fraud (472) or mis- 
representation (443); Wallis v. 
Pratt, (1910) 2 K. B. 1003, distin- 
guishing Bannerman v. White, 
on this ground; Western Bank of 
Scotland v. Addie, (1867) L.R. 1 
H.L. (Sc.) 145; Hunt v. Silk, (1804) 
5 East. 449 ; Blackburn v. Smith, 
(1848) 2 Ex. 788 ; Sully v. Frean, 
(1854) 10 Ex. 635; Clarke v. 
Dickson, (1868) E. B. & E. 148, 27 
L.J. Q.B. 223; Savage v. Canning, 
(1867) 16 W.R. 133 Ir. R. 1. CL. 

35 
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434. 

3 Head v. Tattersall, (1871) L. 
R. 7 Ex. 7 (horse); Urquhart v. 
Macpherson, (1878) 3 A.C. 831 
P.C.; cf. s. 318 Contract Act; S. of 
G. Act s. 34, 85; Lucy v. Mou/flel, 
(1860) 5 H. & N. 229 ; cf. Adam v. 
Newbigging, (1888) 18 A.C. 308 
(H. of L.), (subsequent deprecia- 
tion). 

t Cf. Indian Specific Relief 
Act, ss. 36, 38. 

5 Subba Rau v. Devur Shetti, 
(1894) 18 M. 128; see Mohori 
Bibee v. Dharmo Das Ghose, 
(1908) 80 C. 589, 547. 

8 S. of G. Act, s. 11 (c). 
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in which has passed to the buyer, the breach of any 
condition! to be fulfilled by the seller can only be treated 
as a breach of warranty and not as a ground for rejecting 
the goods and treating the contract as repudiated, unless 
there be a term of the contract express or implied to that 
effect. 

The Indian rule is, it is submitted, similar to the present 
Scotch law; for in Scotland ? failure by the seller to per- 
form any material part of a contract of sale is a breach of 
contract which entitles the buyer either within a reasonable 
time after delivery to reject the goods and treat the 
contract as repudiated, or to retain the goods and claim 
compensation, 

There was at Common Law a great distinction between 
a sale of specific goods in which the property had passed 
and of unascertained goods. If the goods were ear-marked 
or identified as the subject matter of the sale, the vendee 
could not at Common Law? put the breach of a stipulation 
on the same footing as an unperformed condition ; he had 
generally speaking no right of rejection but only a claim to 
compensation. ‘ A warranty properly so called,‘ can only 
exist where the subject matter of the sale is ascertained 
and existing so as to be capable of being inspected at the 
time of the contract? and is a collateral engagement. But 
where the subject matter of the sale is not in existence or 
not ascertained, an engagement that it shall, when existing 
or ascertained, possess certain qualities, is not a mere 


! As Benjamin points out if Benj. 5th Ed., p. 1014. 
there is an unfulfilled condition 3 Blackburn 2nd Ed., p. 501; 
the property cannot pass: 3rd Ed. p. 541. 
* condition" should, to conform * As defined by the S. of G. Act. 
with the Common Law, be read 5 Sec Smith L.C. Vol. 1 p. 28 
as ‘ stipulation.” (13th Ed.) notes to Cutter v. 
2 S. of G. Act. s, 11 (2),but the Powell, quoted with approval by 
Scotch law was different before Blackburn 8rd Ed. 541 ; Benjamin 
the Act, asthe buyer was put to 5th Ed. 1002, questions the neces- 
his election to reject in foto or to sity of being capable of ins- 
accept and pay the full price:  pection, 
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warranty, but a condition precedent, because the existence 
of these qualities being part of the description of the thing 
sold, becomes essential to its identity, and the vendee can 
not be obliged to accept and pay for a thing different 
from that for which he contracted.” ! 

Benjamin? says that the true theory-is that every sti- 
pulation as to quality, even in the case of specific goods, is 
while the contract is and remains an agreement to sell a 
condition justifying non-acceptance if the condition be 
unfulfilled, unless there be something in the terms of the 
agreement to the contrary? But if the contract be for 
specific goods and the property in the goods has passed, 
no such stipulation will, as a general rule, justify the 
rejection of the goods. For where the goods are ear- 
marked at the time of the contract the buyer cannot refuse 
to accept them, because they are not as good as contracted 
for.* But in the case of unascertained? goods the property 
cannot pass unless the goods appropriated to the contract 
conform thereto, or are accepted in fulfilment thereof. 

The reason given in the cases for this effect of the 
passing of the property in specific goods is that a sub- 
stantial portion of the consideration has been received.? 
But it does not seem to be very forcible’ and the fact that 
the law of Scotland differs, shows that it is not founded on 
any broad principle. 

The rule was at Common Law subject to a contrary 
intention.® 


3 Blackburn, 2nd Ed. p. 501; 3rd 
Ed. 541. 


5 Sce Black^urn, 8rd Ed. p. 339, 
540. 


2 5th Ed. p. 998, cited by Black- 
burn 8rd Ed., p. 542. 

3 Ibid. disapproves dicta to the 
contrary in Heyworth v. Hut- 
chinson, (1867) 36 L.J. Q.B. 270, 
and a passage in Chitty, 11th Ed. 
425, 12th Ed. 505 which was 
cited with approval £n re Green, 
(1890) 63 I.T. 97, 100. 


4 Blackburn, 8rd Ed, 540 & 541. 


a 





6 Behn v. Burness, (1863) 32 
L. J. Q.B. p. 206; see 8 557; see 
Wallis v. Pratt, (1910) 103 L.T. 
R. 118. 

7 See Holmes on the Common 
Law, p. 481. 

5 Sm. L.C. 11th Ed. Vol. II, 62; 
see Varley v. Whipp, (1900) 1 
Q. B. 513. 
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There is some doubt as to whether for the rule to apply 
the goods must be capable of inspection at the time of sale. 
The opinion above cited! is contradicted by the same 
learned author in another part of his work? Benjamin? 
considers that the exception is not sound, although in an 
earlier edition a different view was taken. In Chitty on 
Contracts ë an opinion is expressed that such an exception 
exists. The cases are conflicting." Blackburn 8 how- 
ever supports the exception, citing Toulmin v. Hedley? 
But this exception seems not to have been recognised in 
the Sale of Goods Act.!" 


In India!! the law as to conditions which are promises is 
laid down generally in sections 51-58 of the Contract 
Act, and two cases relating to sales of goods are dealt with 
in sections 117 and 118. The first difficulty is the mean- 
ing of the word * warranty ' as used in sections 109-118. 


The use of the technical word warranty in the Code has 
made it difficult to construe its provisions. ‘The term is 
not defined and it has been used in so many different 
senses !? that its use in the Code is particularly unfortunate. 
When the Contract Act was passed the word had acquired 
no precise technical meaning in England, and it only 


1 Sm. L. C. 11th Ed., I, p. 28. 

2 Notes to Cliandelor v. Lofus, 
Sm. L. C. J1th Ed. Vol. II, p. 62. 

3 Benjamin 5th Ed. p. 1003. 

* 2nd Ed. 749, 4th Ed. 941. 

58th Ed. p. 425, 12th Ed. p. 
5265. 

6 This passage was approved 
in re Green, (1890) 63 L. T. 
97, 327; see Dixon v. Yates, (1833) 
6 B. & Ad. 818, 340. 

* Behn v. Burness, (1863) 3 
B. & S. 755 & 756; Mondel v. 
Steel, 1811. 8 M. & W. p. 870 
against it; Heywood v. Hutchinson, 
(1867) L. R. 2 Q. B. 447 for the 
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exception. 

8 2nd Ed. p. 207, 3rd. Ed. p. 
220, citing S. of G. Act 84 (1) but 
why ? 

9 (1845) 2 Car. & Ker. 157. 

19 Section 18 rule 1: the view 
taken by the editors of Blackburn 
3rd Ed. 220, is that the rule 
depends on acceptance, for they 
cite s. 34. (1) Butthe C. L. does 
not seem to have turned on 
implied acceptance. 

131 Mitchell v. Buldeo 
(1887) 15 C. 1. 

12 See Anson 9th Ed., p. 314. 


Dass, 


MEANING OF ‘WARRANTY.’ 


acquired a technical meaning under the Sale of Goods 
Act.! 


The view taken in Pollock? is that in the Act there is 
confusion between the two things, condition and war- 
ranty ; and he states that ‘ warranty ’ in section 117 means 
a warranty as that word is understood in English law : 
in section 113 it is used in the wider sense of the English 
‘condition.’ This seems an extraordinary method of 
construing. Mr. Chalmers observes that the word has 
two meanings, one as opposed to a condition, which was 
adopted after much discussion in the Sale of Goods Act ; 
but there is also a second meaning,’ the term being used 
to denote any auxiliary stipulation ina contract of sale, 
and in particular a stipulation relating to the title to, or 
the quality, condition or fitness of goods contracted to 
be sold. In this sense, the learned author adds, a breach 
of warranty may give rise either to a mere claim for 
damages or to a right to reject the goods and treat the 
contract as repudiated according as the goods may have 
been accepted or not. Now this is almost what the Code 
says follows on a breach of ' warranty ' : if the goods are 
specific, acceptance and delivery and if the goods are not 
Ofiginally specific, acceptance limits the buyer's right 
to a claim for compensation. It seems that in the 
Contract Act ' warranty' is always used in the sense of 
' condition.’ 4 


The Indian decisions on the effect of the passing of 
the property are not uniform. In Shosht Mohun Pal 


1 Section 62 (1), see Wallis v. 
Pratt, (1911) A. C. 894. 

3 2nd Ed. p. 431, 438; but these 
remarks are not in the 1st Ed. 

8 See Chalmers 2nd Ed. p. 169. 
These sections show the danger 
of any technical words in a code: 
see Benjamin p. 560. See for the 
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various shades of meaning which 
the word, warranty, has been used 
to convey, Anson 9th Ed., p. 314. 

* Compare the meaning in 
Scotland 8. of G. Act s. 62 “a 
breach of warranty shall be 
deemed to be a failure to perform 
a material part of the contract." 
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Chowdhry v. Nobo Kristo Poddar} the plaintiffs sold by 
sample the whole contents of a certain golah of rice as 
being of a certain description to the defendants who after 
paying earnest and taking delivery of part, refused the 
rest as not being of the description contracted for. There 
was some delay and then the rest of the rice having been 
damaged by fire, the plaintiffs sold it and sued for the 
balance of the purchase money. It was held that although 
the sale was by sample, the price ? showed that there was 
an implied ‘ warranty’ of quality under section 113, illus- 
tration (b), but that as the property in the goods had pass- 
ed the buyer could only rescind if section 19% applied ; 
and as the exception ! to section 19 covered the case, his 
only right was to claim an abatement of the price. Section 
117 was said not to apply to ascertained goods.® 

In Mitchell Reid v. Buldco Das Kheliry 5 it was held that 
on the sale of ascertained goods, whether the property 
has passed therein or not, the buyer is entitled to reject 
the goods if they are not according to the description in 
the contract, if that description forms an actual part of the 
conditions of the contract and not something collateral to. 
it. * For the intention of the Legislature was to make the 
two things Ge, the right to reject and the passing of the 
property) wholly independent of one another. A man is 
not bound, unless he has altered his position by some 
conduct? of his own, to accept and pay for goods which 


2 (1878) 4 C. 801, per Mitter 
and Prinsep, J. J., Pollock 2nd Ed. 
481, treats the case as if the stipu- 
lation as to quality, the property 
having passed, was not intended 
as a condition and emphasises the 
part delivery (síc acceptance ?). 
But the judgment was not on 
these grounds. 

2 Why the price and not the 
description ? 

3 Section 19 does not apply to 
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terms of a contract; see § 504 
and § 605. 

* The contract is not voidable 
if the party deceived '* had means 
of discovering the truth with 
ordinary diligence." 

5 Clearly wrong. 

$ (1887) 15 C. 1." 

7 Semble by acts of owner. 
ship: but that would be accept- 
ance, or waiver. 


EFFECT OF PASSING OF THE PROPERTY. 


are not in accordance with the description of the goods he 
bargained for.” This was said to be shown by section 
ol: and it was pointed out.that the right to reject might 
be lost by the conduct of the buyer, i.e., by waiver thereof, 
but it is clear from the case that at any rate part delivery 
if not in progress of the whole, does not constitute 
waiver. 

The view taken in this case is in accord with the 
decision in Buldeo Doss v. Howe,! where it was held that 
under the Contract Act in all cases of reciprocal promises 
whether the property had passed or not or whether there 
had been part delivery in progress of the whole or not, 
the contract could be rescinded under section 55 for 
failure to take delivery and pay for the goods within the 
time fixed, if time were of the essence of the contract. 
Pontifex, J. held that both section 55 and section 39 applied 
although the property had passed. The case of Shoshi 
Mohun Pal v. Nobo Kristo was cited in argument. 

Curiously enough section 117 was not construed in any of 
these cases, and only referred to in the first as not apply- 
ing to ascertained goods, a statement which is obviously 
wrong. 

These two decisions however are not on the same 
facts. For in Shoshi Mohun Pal v. Nobo Kristo, there 
was a complete executed contract, and in Mitchell v. 
Buldeo Dass? the contract was still executory, the goods 
being to arrives In England under the Common Law 
this would, it seems, make a difference. 

Apart from questions of waiver it is submitted that 
acceptance and not the passing of the property is the test 
provided by the Contract Act, whether the contract be for 
specitic goods, inspected or not, where delivery is also 


1 (1880) 6 C. 64, Garth, C. J., L. J.Q. B. 270. 
Pontifex, J. 3 Cf, Toulmin v. Hedley, (1845) 
2 For similar facts see Heu, 2C. & K. 157. 
werth v. Hutchinson, (1867) 36 
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necessary, or for unascertained goods, by which to decide 
whether the right to reject is lost. 

It has been seen that this is opposed to the English 
Common Law, and hence the necessity for two sections 
in the Act on the point, for it was necessary to clearly 
indicate this alteration of the Common Law.? 

No doubt the drafting is not unexceptioual. But it is 
clear that section 117 was intended to alter the Common 
Law rule that once the property had passed in the 
case ofa sale of specific goods, the right to reject is 
lost, for the original draft was " where a specific article 
has been sold with a warranty, and the warranty is 
broken," etc. 

It is also clear that section 19 has nothing to do with 
the case,* for section 113 shows that an implied warranty 
is not destroyed by inspection. 

The distinction between stipulations the breach of 
which justifies repudiation, and stipulations the breach of 
which only gives rise toa claim for compensation, is re- 
cognised in India,* but the mere fact that the property has 
passed in specific goods is not conclusive as to which of 
these classes any stipulation belongs, though the fact that 
the goods are originally specific is a material point to 
consider in deciding to what a term of the contract was 
intended to amount.’ 


Under the Sale of Goods Act ? if a contract is not sever- 
able, acceptance of part of the goods precludes the buyer 
from rejecting the rest for breach of any condition, unless 


1 Compare the Scotch rule, S. * Sec § 504 and § 605. 
of G Act s. 11 (2). 5 Mitchell Reid v. Buldeo Doss, 
2 Ss. 117, 118. 15 C. I. 
* The difficulty felt by the 5 Heywood v. Hutchinson, (1867) 
editorsof Cunningham & Shepherd L. R. 2 Q. B. p. 451. 
10th Ed. p. 835, seems to have 7 Sec. 11 (8) probably founded 
arisen because of their omission on Champion v. Short, (1807) 1 
to consider this point. Camp. 53. 
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there is a stipulation to the contrary, which must be clear, 
and the contract complete.! 

According to Benjamin? this was the Common Law in 
cases where restitution was impossible, The section has 
been said to merely enact the Common Law, but the case 
referred to the rest of the section and this point was not 
in question. There seems to be no instance of its appli- 
cation at Common Law. 

The rule in England only applies where the contract is 
not severable, and generally speaking a contract for 
delivery by instalments is not construed as so entire 
that the acceptance of one delivery precludes rejection of 
the subsequent deliveries, but there may be an entire 
contract so that acceptance of one delivery precludes 
rejection of the rest® but to have this effect the 
buyer must have rendered the return of the deliveries 
received impossible, that is, there must be acceptance 
beyond mere receipt, for if he has merely received the 
goods he can return them where the contract is thus entire 
if the remaining goods are not delivered according to the 
contract) Generally the inference is drawn that the 
contract is severable if the Court finds that separate 


deliveries were intended.’ 


1 Bristol etc. Acraled Co. v. 
Maggs, (1890) 44 Ch. D. 616. 

2 5th Ed. 566, citing Hunt v. 
Silk, (1804) 5 East. 449 ; Pust v. 
Dowie, (1863) 34 L. J. Q. B. 127, 
but neither case is to the point. 

3 Per Vaughan Williams, L. J. 
in Wallis v. Pratt, (1910) 108 T.L. 
R. 118, revised on other points, 
(1911) A. C. 934. 


4 See however dicta in Harlv. - 


Millis, (1840) 15 M. & W. 86, 
where there was acceptance of 
one out of four dozen of sherry, 
but as only two dozen were 
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ordered, it was held that the ac- 
ceptance did not bind the buyer 
to take all, though it would have, 
had only two dozen been sent. 

5 Jackson v. Rotax Motor Co., 
(1910) 2 K. B. 937 C. A., but see 
§ 563. 

6 Colonial Ins. Co. v. Adelaide 
Ins. Co., (1886) 12 A. C. 128, 
138, 140, approving O-xendale v. 
Wetherall, (1829) 9 B. & C. p. 
887. 

7 Tarliug v. O'Riordan, (1878) 
2 L. R. Ir. 82, approved in Jackson 
v. Rotax Co., (1910) 2 K. B. 987. 
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where the contract is for a number of articles each of 
which is to be of a particular standard? if it is construed 
as a separate contract for each article.! 

Nor does it apply where by the contract part accept- 
ance is to proceed fulfilment of any condition,? and part 
acceptance occurs prior to any breach. 

In India before the Contract Act, it was held? that in 
an entire contract for a large quantity of gunny 
bags, the buyer could, after accepting part, reject the rest. 
Macpherson, J. in answer to the argument that part accept- 
ance barred such a right, said that that did not prevent 
the buyers taking the objection afterwards when their 
attention was first called to the defect. The view taken 
was that the buyer could accept any bags which answered 
to the contract and reject any that did not.‘ This 
amounts to treating the contract as consisting of separate 
contracts for each bag because each one had to come up 
to the contract standard.° 

So where the buyer under a contract for an entire 
quantity accepted part of the goods and rejected the rest, 
when subsequently tendered, for inferiority, it was held 
he could do so and need only pay the value of the part 
accepted, and no notice was taken of the effect of part 


1 Chitty 15th Ed., 716 ; Molling 
v. Dean, (1902) 18 T. L. R. 217. 

2 Carlisle v. Ricknauth, (1882) 
9 C. 801; Buldeo Doss v. Howe, 
(1880) 6 C. 64. . 

3 Miller v. The Gouripore Co., 
(1871) 8 B. L. R. 285 C. A. 

* Cf. Molling v. Dean,(1902) 18 
T. L. R. 217, where the Court 
said he could do so, and thereby 
reduced the damages payable by 
the seller for his breach of 
contract, and quere, for the con- 
verse proposition that the buyer 
is bound to accept such goods as 
conform to the contract is clearly 
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not good law (Tarling v. O'Rior- 
dan, (1878) 2 L. B. Ir. 82; Jackson 
v. Rolax Co., (1910) 2 K. B. 937 
C.A.), unless the contract so pro- 
vides: Brandt v. Lawrence, (1876) 
46 L. J. Q. B.237 ; Reuter v. 
Sala, (1879) 48 L. J.C. P. 492; 8. 
of G. Act 81 (1). 

5 A method of construction 
disapproved of in respect to 
motor horns by the A. C. in Jack- 
son v. Rotax Co., (1910) 2 K. B. 
937. 

5 Macfarlane v. Carr, (1872) 8 
B. L. R. 459 C. A. 17 W. R. 244 
(suit for non-acceptance). 


WAIVER BY PART ACCEPTANCE. 


acceptance. In both these cases there were separate 
deliveries. 

The Contract Act has no provision on the point, save 
that section 117 enacts that the right to reject is lost by 
acceptance. It has been held that where bales were 
delivered separately acceptance of one did not preclude 
rejection of the rest,2 and that part acceptance is nota 
waiver of conditions precedent. The Privy Council held 
that under an entire contract, where there had been 
acceptance of part, the buyer could reject the rest.‘ 
The report does not show if there was only one delivery 
and no notice is taken of the effect of accepting part, but 
the contract was for a large quantity of paddy, and as the 
decision was after the Sale of Goods Act was passed, it 
would seem that there must have been separate deliveries ; 
at any rate, the part accepted had been paid for.’ But 
the judgment laid it down broadly that, the rejected 
paddy being defective, its tender was not a performance 
of the contract. 

In a recent case the contract was for 15 bales, each con- 
signment to be considered a separate contract. The sellers 
tendered 8 and thebuyers accepted 2 and claimed toreject 
the rest, as being of the wrong shipment. It was held that 
having accepted two knowing them to be of the wrong 
shipment, they could not reject the rest. 


1 Farwell, L. J., said, s. 85 of 
the S. of L.S. Act which defines 
acceptance included acceptance 
of part: Jackson v. Rotax Co., 
(1910) 2 K. B. p. 946 sed quere. 


2 Milchell v. Buldeo Das,(1887) 
16 C. 1; in Soshi Mohun Pal v. 
Nobo Kristo, (1878) 4 C. 801, no 
mention is made of part accept- 
ance except as part delivery to 
pass the property. 

3 Buldeo Doss v, Howe, (1880) 
0 C. 4. 

* Ah Shain Shoke v. Moothia 
Chetly, (1899) 27 I. A. 30, 4 C. W. 
N. 453. 

8 Qu:ere, would the fact that 
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the sellers had accepted part pay- 
inent take the case out of the rule; 
see General Billposting Co. v. 
Atkinson, (1909) A. C. 118 H. L. 
See § 657. 


€ Findlay Muir v. Radhakissen, 
(1909) 86 C. p. 748 O. C.; the re- 
port is not satisfactory; any 
waiver as to the first delivery 
could not affect the second, it 
being a separate contract (see 
8 543). It may be that the 
part acceptance was regarded as 
showing thata particular ship- 
ment was not a condition : but 
see Wallis v. Pratt, (1911) A. C. 
934, as to construing cx post facto 
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Whether acceptance of part before a breach can be 
considered as a waiver of any condition in respect of the 
rest of the goods when deliverable by instalments depends 
on whether knowledge is necessary for waiver!; but it 
seems that where the contract is entire so that acceptance 
of one delivery precludes rejection of the rest? the buyer 
has the right merely to receive the first deliveries and to 
withhold acceptance until the entire quantity is delivered? 
and that where this is impracticable the contract cannot 
be construed as entire but only as severable. Acceptance 
of part would seem not to amount to a waiver where the 
buyer has no right to return deliveries first received if 
the rest of the goods are not delivered according to the 
contract ; nor would it be waiver if the parties intended 
or contemplated that the buyer should use the part first 
received before the time for the delivery of the rest. It 
only amounts to waiver where, instead of merely receiving 
the goods first delivered and making a stand to see if 
the whole contract is going to be performed, the buyer 
having no such right under the contract, elects to proceed 
with it by putting it out of his power toreturn the goods.5 

It seems that the principle is that having accepted 
substantial part performance, the buyer cannot reject the 
rest of the goods and therefore, if the buyer has given 
consideration for the seller's part performance, that is paid 
for the goods, the case is outside the reason for the rule.9 

The result of the cases seems to be that the rule is 
applicable in India, and the cases in which it has not 


1 See 8 504. 5 See § 564. 

2 See Jackson v. Rotax Co., $ See General Billposting Co. v. 
(1910) 2 K. B. 937 C. A. Alkinson. (1909) A. C. 118 H. L. 

3 Colonial Ins. Co. v. Adelaide and § 557, but see contra per 
Ins. Co., (1886) 12 A. C. 128. Farwell L J.in Jackson v. Rotax 


4 This seems to be the effect of Co., (1910) 2 K. B. p., 946, but the 
Tailing v. O'Riordan, (1878) 2 remarks were obiter and the 
L. R. Ir. 82 approved in Jackson pint was not argued. 

v. Rotax; (1910) 2 K. B. 987. 
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been referred to are all instances of instalment contracts 
treated as severable. The rule does not depend on the 
fact that after acceptance the buyer cannot return the 
goods !; if it did, the effect of section 64 of the Contract 
Act would be to modify the rule in India; but the 
principle is that if the buyer, not being under any 
contractual obligation to do so, accepts part of the goods, 
he must accept the rest if tendered, subject to a counter 
claim for any inferiority. 


Where there is one delivery the buyer must, if he 
repudiates the contract, do so in foto? and cannot pick out 
some goods and reject the rest unless the contract so 
provides. 

In America part acceptance and user before a discovery 
that the goods are not of the quality bargained for is not 
a bar to rescinding the contract, though the part consumed 
must be paid for. 


The question whether there can be waiver by accept- 
ance of a benefit under the contract or by treating the 
contract as subsisting, if the promisee acts in ignorance 
of a breach of a condition, is not fully discussed by the 
text writers. Generally * the rule is stated as it was laid 


1 This was Benjamin's (6th Ed. 
p. 564)view of the Common Law, 
and seems to have been the view 
of the M. R. in Jackson v. Rotax 
Co., (1910) 2 K. B., p. 942C. A. 
but the other lords justices did 
not make this qualification, nor 
does the S. of G. Act, section 
11 (c). 

2 See Anarullah Shatkh v. Koy- 
lash Chunder, (1881) 8 C. 118; cf. 
Miller v. Bradley, (1889) 39 Mass. 
457, where after buying and pay- 
ing for a cow and some hay, the 
buyer on receiving the cow and 


a 





not the hay, sued for the value of 
the hay, and it was held that he 
could not do so: he should have 
returned the cow and then could 
have recovered the whole sum paid 
or if he retained the cow, he 
should have sued for damages. 

5 Beach 185, citing Shields v. 
Petter, 2 Sandf. 262; Vernede v. 
Weber, (1856) 25 L. J. Ex. 826, 
1 H. & N. 311. 

t Benj. 5th Ed. 562; Addison 
10th Ed. 51; Chitty 14th Ed. 
615. 
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down obiter in Behn v. Burness! that acceptance of a 
substantial part of the performance waives a condition 
precedent. But it was held in the House of Lords that a 
waiver must be an intentional act with knowledge. The 
same view was taken by Peacock C.J. on the analogy of 
forfeiture of leases? It has been held that even after 
substantial part performance the promisee may either 
before taking possession or within a reasonable time 
thereafter, as soon as he discovers the breach, repudiate 
the contract, and it is the rule in cases of breach of a 
condition subsequent that the promisee may repudiate 
the contract on discovery of the breach.’ 

The real principle seems to be that knowledge is 
generally necessary, but that if the promisee, after the 
time when the condition precedent ought to have been 
performed,® or in cases where he is under no obligation 
to accept any benefit under the contract or to proceed 
with it, until the condition be satished, accepts any 
substantial benefit under the contract, this is an implied 
waiver of the condition qua cóndition. He thereby elects 
to proceed with the contract and not to take his stand 


1 (1863) 32 L.J. Q. B. 204, 
approved in Wallis v. Pratl, 
(1910) 2 K.B. 1008 C.A. fer 
Vaughan Williams, L.J. (reversed 
on other points (1911) A.C. 394); 
followed in Shaw v. Bill, (1882) 
8 M. 33, approved in Pust v. 
Dowie, (1863) 82 L.J. Q.B. 179 
(where there was however know- 
ledge). 

? Earl of Darnley v. London, 
C. & D. Ry. (1867) L.R. 2 H.L., 
p. 57, (waiver of time limit for an 
award). Fry on Specific Perform- 
ance 5th Ed. 547, seems to limit 
this to waiver of time ; Cf. as to 
the knowledge necessary for 
implied assent. Jugo Bundhoo v. 
Kurum, (1874) 22 W. R. 841, 3845. 


* 


E 





g 
CH 


5 Turner Morrison v. Ralli, 2 
B.L.R, O.C. 127 (sea worthiness), 
citing Roberts v. Brett, (1865) 
11 H.L.C. 387. 

* Carter v. Scargill, (1875) L. 
R. 10 Q.B. 504; ci. White v. 
Beaton, (1861) 7 H. & N. 42; see 
per Macpherson J. in Miller v. 
The Gouripore Co., (1871) 8 B. 
L.R. 256. 

5 Carlisles v. Ricknauth, (1882) 
8 C. 809; see Bannerman v. 
White, (1861) 31 LJ. CP. 28, 
approved in Wallis v. Pratt, 
(1910) 2 K.B. 1008 C.A., reversed 
on other points, (19011) A.C. 304. 

$ See Blackburn, 2nd Ed. 200; 
8rd Ed., 218. 
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relying on the condition precedent, but chooses to trust to 
the promisor’s promise to perform which is thereby ren- 
dered similar to a warranty.! 


But where by the terms of the contract the parties 
provide that the buyer shall or authorisc? the buyer to 
either accept the whole or any part of the performance of 
the promisor’s obligations or do any act under the contract 
before the time fixed for the fulhlment of a condition 
precedent, the promisee’s acceptance of any such per- 
formance or doing of such act is conditional on the 
fulfilment of the condition precedent and is not a waiver 
thereof, and he may nevertheless, if the condition be 
broken, subsequently on discovery, repudiate the contract,’ 
though doubtless he must do so promptly. The rule, it 
seems, applies when the promisee has the option under 
the contract to accept bills of lading or to insist on actual 
delivery.* 

These propositions were laid down in Hunt v. Silk,§ 
and there seems to be no authority against the view there 
taken. The cases where it was held that knowledge was 
necessary? only stated the general rule and it has been 
recently held by the House of Lords that acceptance of 
goods without knowledge of a breach of condition prece- 
dent is a waiver thereof as far as the right to reject is 


1 Wallis v. Pratt, (1910) 2 K. B. H. of L.: sub. nom. Clemens Horst 


1008 C. A. reversed on another 
point (1911) A. C. 394 H. L. 

2 Cf. cases of sales of land, 
Stevens v. Guppy, 8rd Russ. 171 ; 
Mar gravine v. Noel 1 Mad. p.315. 

3 Roberts v. Brett, (1865) 11 H. 
L. C. p. 860, where a material part 
of the contract was to be per- 
formed before the timefor giving 
a bond. 

* Biddell v. Clemens, (1911) 1 
K. B. 984 C. A., since reversed in 
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Co. v. Biddell, (1912) A. C. 18 ; 28 
T. L. R. 42. 

5 (1804) 6 East. 449. 7 R.R. 789, 
approving and distinguishing 
Giles v. Edwards, (1797) 7 T. R. 
181, 4 R. R. 414; see in U. S. 
Mohney v. Reid, 40 Mo. App. 99. 

6 Earl of Darnley v. L. C. & 
D. Ry., (1867) L. R. 2 H.L. p. 67; 
Turner Morrison v. Ralli, 2 B. L, 
R. o.c. 127. 
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concerned.! And acceptance is by statute a waiver of 
conditionsin England ? and in India,’ and does not depend 
on knowledge. Fry‘ limits the decision in the case of 
Earl of Darnley v. London Chatham and Dover Railway? 
to conditions of time : and states that there may be waiver 
before knowledge of the point waived, but it must be by 
very strong and distinct acts such as are equivalent to a 
declaration that the purchaser has taken the estate at all 
possible risks.4 He is dealing with equitable doctrines 
which are not generally applicable to commercial 
contracts, but it is clear that the statement of law in the 
Earl of Darnley’s case is not of universal application. 

It seems from the equitable rule? that any act done 
before the time for performance of a condition, even if 
the promisee was not bound to do it by the contract be- 
fore then, is no waiver if the seller consents to his 
doing it. ` 

It is well established that buyers who are bound to 
pay before they can inspect goods sold are not precluded 
by such payment from rejecting the goods? The dictum 
in a Madras case that after prepayment of the pricea 
seller cannot set up a breach of a condition precedent 
seems sound. It clearly would not have this result if 
payment was to be made before the time for performance 


1 Wallis v. Pratt, (1911) A.C. 
891; sce fer Farwell, L. J. on C. 


Turner Morrtson v. Ralli, 2 B. L. 
R. o. c. 127. 


A. (1910) 2 K. B. 1003 (where 
seeds were sold as of a particular 
kind: no examination could 
detect the fact that they were not 
of that kind, until they grew up). 

2 S. of G. Act. s. 11. 

3 Contract Act s. 117; (if after 
delivery) s. 118. 

* OnSpecific Performance, 4th 
Ed. p. 574; 5th Ed. 657. 

5 Earl of Darnley v. L. C. & 
D. Ry., (1867) L.R. 2 H.L. p. 57 ; 
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$ Turquand v Rhodes, 16 W. 
R. 1070 (Eng.); Burroughs v. 
Oakley, 3 Sw. 159. 

T Polengi v. Dried Milk Co., 
(1904) 10 Com. Cas. 42; cf. Molling 
v. Dean, (1902) 18 T. L. R. 217, 
and in U.S. Norrington v. Wright, 
(1885) 115 U. S. 198 (instalments 
payment on delivery): Pierson v, 
Crooks, (1889) 115 N. Y. 539. 

8 Shaw v. Bill, (1884) 8 M. 88. 
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of the condition, but an optional payment if accepted 
seems to be a waiver of conditions as such. 

In Biddell v. Clemens Kennedy, L. J.,? held that accept- 
ance of bills of lading would not preclude the buyer 
from rejecting the goods if not in accordance with the 
contract. The rest of the Court considered that on the 
assumption? that the buyer had his option to accept bills 
of lading or to demand actual delivery of the goods, the 
acceptance of bills of lading would be waiver of antece- 
dent (though not of subsequent) inspection before delivery 
just as it would be in the case of acceptance of the goods 
themselves without inspection.* That is to say it would 
be a waiver of conditions precedent as acceptance is 
under section 1l of the Sale of Goods Act, and in India 
under section 117, if the goods have been delivered, and 
under section 118. 

The result seems to be that any optional acceptance or 
any optional proceeding with the contract, unless done 
with the consent of the seller, is a waiver of a condition 
precedent as evincing an intention to rely on the promise 
and not on the performance, and that it is only in the 
case of a condition subsequent that such action doés not 
amount to waiver.’ 

Knowledge it seems must be such as will enable the 
party to act effectively; this is the American view,> and 
as a party alleging waiver must prove it, and, if he has 
avoided the contract under a mistaken impression that it 
has been repudiated by the other party, has himself repu- 
diated (LP clear knowledge of a breach seems essential. 


1 (1911) 1 K. B. 984 C. A. (C. I. 
F. net cash) reversed on other 
points in H. L. 28 T. L. R. 42, 


(1912) 81 L. J. K. B. 42; (1912) A. 


C. 18. 
2 Ibid. p. 960. 
5 Reversed on this point, (1912) 
81 L. J. K. B. 42. 
* Ibid. p. 950. 
86 
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5 See for the American rule. 
§ 501. 

5 See § 555; for the know- 
ledge necessary for implied 
assent, see Jugo Bundhoo v. 
Kurum, (1874) 22 W. R. p. 345 ; 
see Dwijendra Narain Roy v. 
Parnendu, (1910) 11 C.L.J. 189. 
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The English rule that once the property has passed, 
conditions become similar? to warranties,? does not, it 
seems, conflict with this view of the law, for in the case 
of goods originally unascertained the promisee had 
it in his power to satisfy himself that the conditions had 
been performed before he assented to any appropriation, 
and in the case of election, no election of goods not 
answering to the contract passes the property, unless the 
buyer assents thereto, which, of course, he need not do 
until he has had an opportunity to examine them. And 
in the case of the sale of specific goods, the promisee 
also has his right to examine and satisfy himself as to 
their quality and condition before he concludes his bargain. 
This assumes that the goods were capable of examination 
at the time of the sale, and this point is a strong argument 
in favour of the general rule being subject to the proviso 
that the goods must be capable of examination for the 
passing of the property to be an implied waiver of condi- 
tions precedent.’ 

But in the case of the repudiation of a contract, although 
the promisee repudiates in ignorance of the fact that the 
promisor was unable to perform his contract, he cannot 
afterwards set that fact up as a defence.* 

The same rule would apply, it seems, to cases of pre- 
venting performance, or of the promisor incapacitating 
himself from performing his contract. 

In the case of resolutive conditions from their very 
nature no acceptance of part performance will amount to 
a waiver unless there is knowledge of the breach, and 
the promisee can repudiate the contract on discovery of 
the breach subject in England to his being able to restore 
the goods sold, but in India section 64 would apply.® 


1 Wallis v. Pratt, (1911) A.C. Wood Co., (1905) 2 K. B. 543. 


894 H. L. 5 Bannerman v. White, (1861) 
2 Behn v. Burness, (1863) 3 31L. J. C. P. 28, explained in 
B. & S. 751; sec § 558. Wallis v. Pratt, (1910) 2 K. B. 


3 See § 659. 1008. 
4 Braithwaite v. Foreign Hard 5 See § 559. 
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The Indian cases, Buldeo Doss v. Howe! and Carlisle v. 
Ricknauth? are instances of such conditions. In the first 
case goods were sold cash on delivery which was to be 
made in 10 days. After accepting and paying for part, 
the buyer obtained a postponement and tendered the price 
after the extended time. Garth, C. J., held that even if 
there had been part delivery in progress of delivery of the 
whole, the seller could rescind on failure ofthe express 
condition as to time: the fact that he had received a 
small over-payment was disregarded : probably it would 
come under the rule de minimis? In the other case, the 
condition was that no similar goods should be sold to 
rivals within a given time. 

Such conditions are not provided for in the Code: and 
acceptance under section 117 or 118 does not affect them. 
But even inthe case of such conditions if the promisee 
has received a benefit under the contract, he must pay 
for it.4 

When there has been a waiver of a condition precedent® 
by acceptance or part acceptance of goods, the buyer has 
the right in the case of goods originally specific to claim 
compensation,’ and inthe case of goods originally un- 
ascertained he has the right, provided he gives notice of 
his intention to claim within a reasonable time of dis- 
covering the breach. The condition precedent after 
waiver avails as a warranty, in the English sense, but the 
condition is not under English law though waived by 


1 (1880) 6 C. 64. 

3 (1882) 8 C. 809, see also 
Turner Morrison v. Ralli, 2 B. L. 
R. (O. C.) 127. 

3 See § 618. 


* Havelock v. Geddes, (1809) 10 
East. 555(unseaworthy ship used); 
see s. 04. 

5 If the waiver relates to time, 
the party proceeding, if intending 
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to claim compensation, must give 
notice : Contract Act, s. 55. 

9 Section 117. 

7 Section 118; see note to that 
section. See Macfarlane v. Carr, 
(1872) 8 B. L. R. 459 (waiver by 8 
weeks’ delay); Farsaro v. Sookdeb, 
(1875) 14 B. L. R. 180 (15 days 
delay). 
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acceptance degraded or converted into a warranty ab 
inilio ; the buyer has merely waived the right to avoid 
the contract.! 


The buyer loses his right to reject the goods by any 
acts amounting to acceptance? but such acts do not 
amount to an abandonment of his remedy by cross action 
or counterclaim or his right to insist on a reduction of the 
price,* or to sue for damages.! 


Although goods are to be paid for after inspection im- 
mediately on their arrival by a steamer, the buyer is 
entitled to damages, the goods not being up to contract, 
although he failed to inspect, or had inspected so care- 
lessly as to overlook the defect A buyer was held 
entitled to claim damages under an express warranty as 
to quality, although the contract provided that his agent 
was to inspect the goods and might reject or accept them 
as he pleased, and the agent had inspected and accepted 
them ® ; and a buyer may recover for breach of warranty 
even after resale if the defect is latent, unless he has. 
bargained away his right." 


Where goods were delivered and accepted after examin- 
ation, a special bench of the Calcutta High Court held 
that as a defect was afterwards discovered, which it was 
impossible to discover owing to the liquid state of the 
goods on the first examination, the buyers were entitled 


1 Wallis v. Pratt, (1911) A. C. 5 Bird v. Smith, (1848) 12 Q.B 
894 H. L. 780. 
2 For Acceptance scc §§613-627. 6 Wicler v. Schilizzi, (1856) 17 
3 Sumer Chand v. Ardeshir, C. B. 619, 25 L. J. C. P. 89; and 
(1907) W. N. N. W. P. 67, citing see Gan Kim Swee v. Ralli, 181.A. 
Parker v. Palmer, (1821) 28 R. R. p. 60 (1886). 
318, 4 B. & A. 387; see S. of G. * Wallis v. Pratt, (1910) 2 K.B. 
Act s. 68 (1); Shoshi Mohan Pal 1008, now reversed by the H. of 
v. Nobo Kristo, (1878) 4 C. 801. L. (1911) A. C. 894, but in India 
* Khan v. Duch^, (1905) 10 a 113 applies. 
Com. Cas. 87 O.C. 
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to damages for breach of contract! The Privy Council 
seem to have agreed with this view,? but were of opinion 
that where goods had been accepted after thorough examin- 
ation, it required very cogent evidence to show that there 
had beena breach of warranty, though had the defect 
been latent and such as could not be discovered on accept- 
ance, such a claim would be sustainable. 

The facts were that cutch was bought for export to 
America and examined in Calcutta: on its arrival in 
America it was objected to as being of inferior quality 
and fraudulently packed. The contract was for good 
Burma cutch.? "Their lordships held that after acceptance 
on examination, the burden of proof was on the buyers 
to show inferiority: if they sought to show that the article 
as delivered in New York was the same in quality and 
condition as to packing as when it was received and ac- 
cepted by them, they should have given some evidence of 
what happened to it in the meantime. The whole case 
turned on this one omission. ‘heir lordships suggested 
that if the cutch had been incapable of examination in 
Calcutta a different question would have arisen.* There 
may be a clause in a contract providing for no compen- 
sation for breach of its terms, but in order to exclude 
the common law right to damages, apt words must be 
used.’ 

The effect of waiver depends on its nature. If all that 
is waived is the mode of performance as the time® for 


1 If the state of the goods was 
‘Owing to the seller's fault the 
buyer could have rejected them 
on subsequent discovery: Heilbut! 
v. Hickson, (1872) 41 L.J. C.P. 
228, and the particular defect— 
false packing—seems well within 
Brett, J's judgment. 

? Gan Kim Swee v. Ralli, (1886) 
48 I. A. p. 60. 
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3 Gan Kim Swee v. Ralli Bro., 
(1886) 18 C. 287 P. C. suit for 
damages for breach of warranty. 

* See Wieler v. Schilizzi, (1856) 
17 C. B. 619, 25 L. J. C. P. 89. 

5 Wallis v. Pratt, (1911) A. C. 
cf. Nelson Line v. Nelson, (1907) 
13 Com. Cas. 104 H. L. 

€ Counter v, Macpherson, (1845) 
5 Moo. P. C, C. 83, 108. 
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performance, or the fulfilment of any other original con- 
dition, the promisor must carry out the rest of the con- 
tract, and compensate the promisee for the breach of the 
condition.! This is so in all cases where it is the pro- 
misor who is in default and the promisee elects or is by 
law deemed to have elected to proceed with the contract. 
It has been doubted whether the doctrine of waiver 
applies to the release of a right of action already vested,? 
but in India the Code provides that such a right is barred 
unless notice is given in certain cases.! 


But where it is the promisee who is in default, that is 
by preventing or hindering performance or by repudiating. 
the contract, the promisor is, if he so elects, discharged 
from carrying out the contract, and he can sue for 
damages. And all these forms of waiver are analogous to 
repudiation, that is by preventing or hindering perform- 
ance or by incapacitating himself from performance, the 
promisee evinces an intention no longer to be bound by 
the contract. It seems then thatall of these forms of 
waiver must, to be an absolute discharge if so treated, go 
to the root of the contract,‘ just as repudiation must,? and 
unless they do so the promisor is only discharged so far 
as performance is rendered impossible * and where they 
go tothe root of the contract if the promisor elects to 


1 In the case of waiver of time 
by accepting late performance 
notice of a claim for compen. 
sation must be given at the time 
of acceptance under s. 65.--a 
principle unknown to the C.L.; cf. 
s. 118, under which notice of a 
claim íor compensation must be 
given within a reasonable time of 
discovering the breach of 
warranty. 

2 Clydebank Engineering Co. 
v. Don Jose, (1905) A. C. p. 14. 


i 


e 





3 Sec § 554. 

* See Panama (yc. Tele. Co. v. 
India Rubber Co., (1875) 10 Ch. p. 
582,the principle of this is doubted 
by Fry on S. P. 5th, 523; but 
it seems that a party is only dis-. 
charged so far as he is prevented. 
from performance, see Contract 
Acts. 67, and in the case of re- 
pudiation tender is excused 
because it would be useless : see: 
S 648. 


MUTUAL DEFAULT. 


avoid the contract while the promisee is still rendering 


performance impossible,! there is no need to tender per- 
formance.? 


It seems clear that a condition once waived is always 
waived § gua a condition. 


A mutual failure to perform concurrent conditions 
cannot be treated by either party asa waiver of his own 
obligation. Where the defendant repudiated a contract 
by the terms of which the plaintiff was to supply a ship 
by a certain date, both parties being bound to give bonds 
for due performance within 10 days and both parties 
having failed to do so, it was argued that both being in 
default on this point had the effect of striking that coven- 
ant out of the contract. It was held that the conditions 
were not the consideration for each other, for * there was 
nothing in the contract making it obligatory on either party 
to apply to the other for the bond. Lord Chelmsford 
considered that the mutual default of the parties had the 
effect of virtually putting an end to the agreement. 


So where neither party was ready to perform concurrent 
conditions in a contract, it was held that no claim could 
be made for a breach of the contract. For where both 
parties are in default, neither can sue the other where 
the performance by each party of his undertaking is 
a condition precedent to the obligation of the other 


1 See § 650. 
3 As to the necessity of readi- 


5 Ibid. p. 863. 
6 Forrest v. Aramayo, (1900) 88 


ness and willingness, see § 553. 


3 Braithwaite v. Foreign Hard- 
wood Co., (1905) 2 K. B. 543; 
sce 8 184 and compare cases of 
 promisors incapacitating them- 
selves before the date of per. 
formance, cited in § 649. 


* Roberts v. Brett, (1865) 11 H. 
L. C. 887. 
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L. T. 836 C. A, (launch F. O. B. 
London, the seller to pnt it into a 
ship at certain date, buyer to pro- 
vide the ship with penalties for 
delay in delivering the launch, 
held, as the buyer did not give 
notice that a ship was ready, he 
could not claim penalties for late 
delivery.) 
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party’; it is otherwise if the promises are independent 
of one another. Non-performance of one part of a 
contract is not excused by showing performance of 
another part thereof? Any right under a contract can be 
waived, and so may a statutory right? but the ascertain- 
ment of goods cannot be waived-* 

In certain cases the Contract Act provides that an 
agreement is void, such as wagering agreements.” So an 
agreement to do an act impossible in itself is void." But 
if the promisor knew, or with reasonable diligence might 
have known, that his promise was impossible or unlawful, 
and the promisee did not know, the promisor must 
make compensation for any loss sustained.? 

The performance of conditions precedent may be 
excused on the ground of initial or supervening impos- 
sibility or illegality.’ 

The rule in England is different,’ for if the promise is 
in itself possible and performance is not excused by any 
implied condition,’ it is no excuse under the English law 
that the promisor became unable to perform it by causes 
beyond his control even amounting to res major, for he 


2 Atkinson v. Smith, (1845) 14 
M. & W. 695, 15 L. J. Ex. 69; 
Bankart v. Bowers, (1865) L. R. 1 
C. P. 484, 

2 Chitty, loth Ed. 713; Bird v. 
Smith, (1848) 12 Q.B. 786, 12 Jur. 
916. 


3 Kashiram v. Pandu, (1902) 
4 Bom. L R. p. 696; G. E. R. v. 
Goldsmith, 9 A.C. p. 936. 

t See § 155. 

5 Section 30. 

5 Section 50. 

7 See 8 572 and Contract Act 
s. 56; Benj. 5th Ed. p. 571, 574 n. 
This does not in England include 
impossibility caused by foreign 


$ 


G 
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law: Barker v. Hodgson, (1814) 8 
M. & S. 207; Kirk v. Gibbs, (1857) 
26 L. J. Ex. 209, unless both 
parties are prevented from per- 
forming their parts, see Cunning- 
ham v. Dunn, (1878) 3 C. P. 448 
C. A. 


8 Benj. 6th Ed. 665; Leake Ed. 
18:8, 719. 


® Buily v. DeCrespigny, (1869) 
L.R. 4 Q.B. 180 S. of G. Act ss. 6, 
7 ; Taylor v. Caldwell, (1863) 82 
L.J. Q. B. 164. 

10 ]l'ear Commissioners v. Adam- 
son, (1876) 1 Q P. D. 548 ; Lloyd 
v. Guibert, (1865) L.R. 1 Q.B. 121. 


IMFOSSIBILITY. 


should have guarded himself by his contract and not 
promised unconditionally... Under the Indian law these 
rules are altered, and the question is what amounts to an 
impossibility.? It was held in India that the contract to 
take delivery within the lay days being absolute, the 
defendant could only excuse non-performance of his con- 
tract by showing it was due either to the default of the 
captain of the ship or of the plaintiffs themselves. 
It was the well-known nature of the trade that there 
would be other purchasers, and it was for the defen- 
dant if he desired it to provide for protection in his 
contract. The fact that performance becomes unex- 
pectedly burdensome owing to a declaration of war is no 
excuse.* 


The effect of such impossibility is generally to make 
the contract void,® the exceptions? being where the part 
which the party is unable to perform is proportionately 
inconsiderable and admits of compensation in money, or 
where such part is considerable or does not admit of 


Shotamdoss v. P., 21 B. 81, (1890) 
(Promise to give in marriage— 
girl refusing);  Rungasawmi v. 
Trisa, (1907) 17 M. L. J. 87 (con- 
sent of third party); Inder Pershad 
Singh v. Campbell, (1881) ? Cal. 
474 (land to be cultivated sold 
at revenue sale); cf. Goculdas 
Madhavji v. Narsu, (1885) 18 
Bom. 630, 635; see too Specific 


1 Paradine v. Jane, (1648) 
Aleyn 26; Taylor v. Caldwell, 
(1868) 32 L. J. Q. B. 164; Baily 
v. DeCrespigny supra ; Kearon v. 
Pearson, (1870) 8) L. J. Ex. 1 
(frost preventing work); Ashmore 
v. Cox, (1899) 1 Q. B. 486 (war); 
Jones v. St. John's College, (1870) 
L. R. 6 Q. B. 115 (contract to 


make alterations as ordered by X 
within a specified time: when X 
(the defendant) knew the alter- 
ations, ordered,could not be made 
in time; Thorn v. Mayor of 
London, (1876) 1 A.C. 129 (where 
the work could not be carried 
out). 


2 Bombay and Persia S. N. Co. 
v. Rubattino Co., 14 B. 147, 155 
{consent of third person); Pur- 
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Relief Act s. 18; Transfer of Pro- 
perty Act s. 108. 


3 Volkart Bros. v. Nusservanji 
Jehangir, 13 B. 892 (1889), 
(bench). 

* Jugmohundas v. Nusserwanji, 
(1902) 26 B. 744. 

5 Sees. 56 of the Contract Act 
modified by the Specific Relief 
Act ss. 18, 14, 15, 16, 
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$ 512. 
Impossibility, 


570 


§ 572. 


Divisible 
contracts. 


S 513. 
No implied 
impossible 
condition. 


§ 574. 
Perfer- 
mance 
excused. 


PERFORMANCE EXCUSED. 


compensation, and the other party elects to waive all per- 
formance of or compensation for such part. But if the 
promisor could have prevented the impossibility, section 
56 does not apply, but he must have been reasonably able 
to do sol | | 

But where the contract is divisible so that it consists in 
effect of two or more separate contracts, the fact that a 
condition precedent has not been wholly performed does 
not relieve the other party to the contract from his 
liability to perform that part of the contract in respect 
of which the condition precedent does not exist or has 
been satisfied.? 

The foregoing remarks applied to express conditions, 
but the law will not imply a condition which is impos- 
sible? where there has been no default*; so where the law 
implies that the delivery, where no time is fixed. must be 
in reasonable time, the seller is excused if delay was 
caused by events bevond his control?,*. 

Performance of a contract of sale is excused? when 
there has been a breach of a condition precedent which 
has not been waived’; where one party has refused to 
perform his contract in its entirety?; for impossibility 
under section 64; for failure of consideration ; for misre- 
presentation or for fraud ; by novation and by tender, and 
it may be shown that it has been abandoned by long 
neglect? These subjects, except the first two, are part of 


1 Inder Pershad Singh v. Camp- 
bell, (1881) 7 C. 474. 

3 Sce Specific Rellef Act s. 16 
which modifies s. 66 Contract 
Act ; Wilson v. London, (1805) 
L.R.1 C. P. 61; Wilkinson v. 
Clements, (1872) 8 Ch. App. 96. 


3 Hick v. Raymond, (1893) A.C. 
22 in lower Court, (1891) 2 Q. B. 
626. 

4 Hill v. Idle, (1815) 4 Camp. 
327. 
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5 Benj., 6th Ed. 574. 

6 General Billposting Co. v. 
Atkinson, 62 L. J. Q.B. 638. (1909) 
A. C. 118 H. of L. 

7 See post conditions pre- 
cedent. 

8 For refusal and as to what 
failure to petform renders a con- 
tract voidable, see § 554. 

9 Morgan v. Bain, (1874) L. R. 
10 C. P. 16; Bond v. Walford, 
(1836) 82 Ch. D. 2388. 


RIGHT TO PART PERFORMANCE. 


the general law and have no peculiar connection with the 
sale of goods. 


It must be noted that there is no rule requiring writing 
in the case of a warranty in India. 


On rescission the property in the goods revests in the 
seller.! 

If a contract is severable after part is performed on the 
failure to perform the rest, the promisee may retain the 
part and recover the part of the price, if paid, for the rest : 
he is not bound to return the part received.? 


And a contract originally entire, may be rescinded in 
part and the money paid for the unperformed part re- 
covered, if the contract is capable of being severed, and 
the parties by their conduct have given an implied assent 
to severance, as by the delivery and acceptance of a por- 
tion only of goods sold? In such a case the buyer can 
retain the goods received and sue for any overpayment if 
the price is mathematically divisible.? 


In India where part of a contract becomes impossible, 
no section of the Contract Act applies, but chapter V of 
the Specific Relief Act may be resorted to and the con- 
tract rescinded as to that part.* 


Contracts for delivery by instalments® are entire. The 
seller is therefore liable if he does not make up the whole 
quantity, and cannot recover any part of the price but 
only the value of the part retained,’ unless the instal- 
ments are to be paid for separately. 


1 Buldco Doss v. Howe, (1880) £ Inder Pershad Singh v. Cam. 


6 C. 61. bell, (1881) 7 C. 474. 
2 Johnson v. Johnson, (1802) 6 5 Mersey Steel Co. v. Naylor, 
R. R. 736. (1884) A. C. p. 489; Honck v. 


Muller, (1881) 7 Q. B. D. p. 100. 


3 ) 
e E a oola liis o Adelaide, 


C. B. 640 ; Biggerstaff v. Rowatt's 


Warf, (1896) 2 Ch. 93; C.A. 65 L. 
J. Ch. 586; see also the right to 
accept an election as to part,§ 182. 
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(1886) 12 A. C. pp. 138, 140. 
7 Oxendale v. Wetherall, (1829) 
9 B. & C. 888. 
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S 515. 
No need of 
writing. 


S 576. 
Failure to 
perform 
whole con- 
tract elec- 
tion to 
accept part. 


Part 
impossible. 
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§ 577. 
Express 


conditions. 


§ 578. 
Before the 


condition is 
performed, 


third par- 
ties may 

acquire a 
valid title 


to the goods. 


§ 579. 
Kinds of 
conditions 
precedent. 


As to pay. 
ment, 


L AO 
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EXPRESS CONDITIONS. 


The parties may make any stipulation a condition pre- 
cedent, and the general rule is that until such condition 
precedent is performed no property passes.! 

In the interval between the making of the agreement 
and the fulfilment of the conditions on the performance 
of which the property is to vest, the buyer has no interest 
in the goods themselves, and if meanwhile a third party 
fairly acquires an interest in the goods, the buyer cannot 
on the fulfilment? or waiver of the conditions deprive him 
of them. 

If the seller remains owner of the goods when the con- 
ditions are performed, the property passes forthwith? 
if the goods are ascertained. 

The parties frequently agree to conditions precedent to 
other things besides the passing of the property *; for 
example to the duty of the seller to deliver* or of the 
buyer to receive or pay for the goods. 


The Contract Act provides in sectior. 55 that time is not 
of the essence of the contract unless that is the intention of 
the parties. Asa general rule the non-payment ot the price 
by a particular date is not of the essence of the contract.® 
Though the parties may make it so,’ even in cases 
where the property has passed? or the goods have been 
delivered.? 

$ Martindale v. Smith, (1841) 1 
Q. B. p. 895; Mersey Steel Co. v. 


Naylor, (1884) 9 App. Cas. p. 444; 
see under Instalment Contracts 


1 Blackburn, 8rd Ed. p. 209; 
Benj. 5th Ed., p. 566. 

3 Miresv. Solesbv,(1678) 2 Mod. 
243. 


3 Evans v. Thomas, (1608) Cro. 
Jae. 172; Blackburn, 8rd Ed. 
p. 210. 

t See South British Fire & M. 
Ins. Co. v. Brojo N. Shaha, (1909) 
80 C. p. 531. 

5 Sec § 158; for a contract 
allowing the seller to suspend 
deliveries until freights were low, 
see De'Oleaga v. West Cumber- 
land Co., (1879) 48 L.J.Q.B. 753. 


h 
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Rash Behary Shaha v. Nrittya 
Gopal, (1906) 38 C. 477 CA: 
Buldeo Doss v. Howe, (1884) 4 C. 
64; see Blackburn 8rd Ed. p. 485 ; 
S. of G. Act s. 10 and s. 121 
Contract Act. 

7 See § 52; Ryan v. Ridley, 
(1902) 8 Com. Cas. 1085; Bishop v. 
Shillito, (1819) 2 B. & Ald. 329. 


8 Buldeo Doss v. Howe, (1884) 6 
C. 64. 


® Section 121. 


EXPRESS CONDITIONS. 


Payment is usually a condition precedent to the right to 
possession,’ and, the circumstances may show that it is to 
the passing of the property,? as where an appropriation is 
made conditional on payment,? and where bills of lading 
and bills of exchange are sent to the seller’s agent, this 
shows an intention to make acceptance a condition pre- 
cedent to the appropriation. So the production of a 
receipt may be made a condition precedent to the pay- 
ment of a deposit.* 

Where the parties agree for a formal contract to be 
drawn up, it depends on the circumstances whether 
that is a condition precedent to the formation of the 


contract. 


Conditions as to quality are dealt with under sections 


110-116. 


There is also an implied condition that the buyer has a 


right of inspection.? 


Conditions as to quantity are discussed under section 


119 and under delivery. 


The Contract Act in section 55 enacts the rule as to time.’ 
As regards stipulations other than those relating to the 


1 See under Lien and s. 51 Con- 
tract Act, Shand v. Atmakuri, 2 
M. 193. 

2 Godts v. Rose, (1855) 26 L. J. 
C. P. 61. 

3 Shepherd v. Harrison, (1871) 
40 L. J. Q. B. 148, 6 H. L. 116; 
where the bill of exchange was 
drawn for too large an amount 
and it was held unless accepted, 
the bill oflading must be returned 
as the buyer cannot affirm the 
contract as to part: fer Kelly, 
C. B. 4 Q. B. 196; see § 208. 

* Días v. Hongkong Bank,14 B. 
498 ; but see Sultan Bibee v. Talu- 
kula, (1893) 3 M.L.]. 9, where a 
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bond contained a stipulation that 
all payments must be endorsed 
on the back, and it was held they 
could be proved ali unde. 


5 Santa Fé Land Co. v. Forestal 
Land, Etc., Co., (1910) 26 T.L.R. 
584; Watkinson v. Wilson, (1911) 
55 Sol. Jo. 617 H.L.; see Whymper 
v. Buckle, 8 A. 469; Shand v. 
Atmakumri, 2 M. 198; Venkata- 
chillasami v. Kristnasawny, 8 M. 
1. 

5 See § 618. 

T Buddree Doss v. Ralli, (1881) 
6 C. 678; Juggernath Khan v. 
Maclachlan (1881) 6 C. 681. 
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§ 579. 
Payment. 


Formal 
contract, 


§ 580. 
Quality. 


Right of 
inspection. 


Quantity. 


Time. 
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§ 580. 
Time. 


Shares. 


§ 581. 
Sale de- 
pending 
on act to be 
done by 
third party. 


EXPRESS CONDITIONS. 


time of payment,! time is usually of the essence of the 
contract, at any rate in mercantile transactions? Where 
time is of the essence of the contract the parties cannot 
obtain, without an agreement to that effect, further time to 
make the goods conform with the contract.? 


So where a ship was to be chartered after two country 
voyages, a tender of it after one such voyage was held 
bad.* The rule laid down in section 55 is in the nature 
of an explanation to section 47, where it is enacted 
generally that the performance must be within business 
hours on the day named, if the promisor has undertaken 
to perform his promise without application by the 
promisee. The question has been discussed under 
delivery.? 

The time fixed for the delivery of shares is generally of 
of the essence of the contract for their value fluctuates.’ 
It no time is fixed a reasonable time is of the essence of 
the contract? and that is so in all cases." 

A sale may by agreement depend on an act to be done 
by a third party, and this is a condition which must be 


3 Buddrec Doss v. Ralli, (1881) 
6 C. 078; Juggernalh Khan v. 
Maclachlan, (1881) 6 C. 681. 

* Fleming v. Koegler, 4 C. 237. 

5 See § 272. 


1 Martindale v. Smith, (1841) 1 
Q.B. p. 395; cf. s. 31, 10 of S. of 
G. Act; Mersey Steel Co. v. Naylor, 
(1884) 9 App. Cas. p. 444, as to 
time of payment being essential; 


Bishop v. Shillito, (1819) 2 B. & 
Ald. 829 ; Ryan v. Ridley, (1902) 
8 Com. Cas. 105 (perishable 
cargo) ; Buldeo Doss v. Howe, 
(1887) 6 C. 64. 


2 Bowes v. Shand, (1877) 2 Ap. 
Cas. p. 468; Barber v. Taylor, 
(1889) 5 M. & W. 527; Reuter v. 
Sala, (1879) 4 C.P.D. pp. 246, 249 
C. A. (name of vessel and marks 
to be declared within 60 days); cf. 
Paton v. Payne, (1897) 85 Sc. L.R. 
112 H, L. (delivery of printing 
machine, time not essential). 
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6 Sprague v. Booth, (1909) A. C. 
p. 581. 


7 Re Schwabacher, (1908) 98 L. 
T. 127. 


8 De Waal v. Adler, 12 A. C. 
141, 145. 


9 Kishan Prasad Sinha vw 
Purnendu, (1911) 15 C.L. J. 40. 


10 E.g. measurement, Mills v. 
Bayley, (1863) 2 H. & C. 36, satis- 
faction of third party; Grafton v. 
Eastern Countries Ry, Co., (1853) 
8 Ex, 699. 


EXPRESS CONDITIONS. 


complied with before rights depending thereon can be 
enforced, unless the performance is waived by the other 
party. The burden of proving compliance or waiver is 
on the party claiming under the condition. Thus a sale 
may be made to depend on a valuation by a third party,? 
and as long asthe sale remains executory if the valuers 
fail or refuse to act there is no contract,’ even if the re- 
fusal is unreasonable.* The Court can neither compel a 
defendant to name a valuer nor compel the valuer to 
value nor compel the buyer to buy at any other price? 
But if there has been delivery and acceptance the buyer 
must pay the price as estimated by the jury, and 
this is also so if the buyer has rendered the valuation 
impossible. 

The valuer must act fairly and properly, otherwise the 
valuation is not binding. And if the valuer acts in collu- 
sion with one party, that party cannot sue on his valu- 


ation.” 


1 Brogden v. Marriott, (1886) 2 
Bing. N. C. 478. 

3 This does not amount to an 
agreement for arbitration: Bos v. 
Helsham, (1866) 2 Ex. 72, but see 
Re Hopper, (1867) L. R. 2 Q. B. 
307; Re Anglo-Italian Bk.,(1867) 
L.R.2Q. B. 452. Forthe dis- 
tinction see Re Dawdy, (1885) 15 
Q. B. D. p. 430; Re Carus Wil- 
son, (1886) 18 Q.B.D. 7; Chambers 
v. Goldthorfe, (1901) 1 K. B. 024. 

3 Cooverjt Ludha v. Bhimji, 6 
B. 523; Cooper v. Shuttleworth, 
(1856) 25 L.J. Ex. 114; Vickers v. 
Vickers, (1867) 4 Eq. 529; see S. 
of G. Act s. 9; Contract Act s. 32. 
but see Smith v. Peters, (1875) 
20 Eq. BLL 

* See Worsley v. Wood, (1796) 
6 T. R. 710. 

5 Sec Fry Specific Perf. 4th 
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It is no objection that the valuer is a servant of 


Ed. s. 357, 1601 ; Wilks v. Davis, 
2 Mer. 507 ; Darbey v. Whitaker, 
4 Drew 134; Vickers v. Vickers, 
(1856) 25 L. J. C. P. 287. 

8 Clarke v. Westrope, (1856) 25 
L. J. C. P 287, S. of G. Act s. 9. 

T Emery v. Was, 8 Ves. 505; 
Chicherster v. McIntire, A Bli. N. 
S. 78; sec for the duty of valuers 
and arbitrators, Eads v. Williams, 
(1854) 4 De G. M. & G. 674, and 
Bombay Burmah Trading Co. v. 
Aga Mahmad, (1911) 15 C. W. N. 
981 P. C. 

8 Shipway v. Broadwood, (1899) 
1 Q. B. 369 C. A. ; Batterbury v. 
Vyse, (1803) 32 L. J. Ex. 177; see 
Panama Co. v. Indía-rubber Co., 
(1875) L. R. 10 Ch. 515; it seems 
a party bribing a valuer cannot 
sue at all: Fry on S. P., 4th Ed., 
307. 
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§ 581. 
Sales depend- 
ing on valua- 
tion by third 
party. 


576 


§ 581. 
Valuation by 


a party. 


Architect’s 
certificate. 


EXPRESS CONDITIONS. 


one party,! for the parties may make one of themselves a 
judge in his own cause,? but he must act honestly and 
impartially to the best of his ability and apply his mind 
to the point for decision? 


It seems an action lies for preventing him from valuing,* 
and the Court will grant an injunction against a party 
preventing a valuation.5 


If the valuers agree to act for reward an action lies tor 
neglect or default.$ 


It seems that in the absence of strong evidence to the 
contrary, under such an agreement there is no sale, but 
only an agreement to sell? And if the property had 
passed, it would revest on failure to value. The con- 
tract may depend on an architect's certificate and until 
that is obtained the contract cannot be enforced,? and 
when obtained if there is no collusion it is binding? But 
it seems that in such cases the arbitrator must act reason- 


ably and fairly. 

1 Echersley v. Mersey Docks, 
(1894) 2 Q. B. 667. 

2 Sec. of State v. Arathoon, 
(1879) 5 M. 178; Aghore Nauth 
Bannerjee v. Calcutta Tramways, 
(1886) 11 C. 232. 

3 Bombay Burmah Trading 
Co. v. Aga Mahmad, (1911) 18 C. 
W.N. 481 P. C. ; see Re Enock, 
(1910) 1 K. B. 827; where the 
arbitrator was removed. 

* S. of G. Act s. 9 (2); Fry 
Specific Perf. 4th Ed. 152 ; Smith 
v, Peters, L. R. 20 Eq. 511. 

5 Smith v. Pelers; (1875) 20 Eq. 
511; Thomas v. Fredericks, (1847) 
10 Q. B. 776. 

6 Jenkyns v. Belham, (1856) 15 
C. B. 168; Cooper v. Shuttle- 
worth, (1856) 25 L. J. Ex. 114. 

7 Benj. 5th Ed. pp. 145, 146. 
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8 Morgan v. Birnie, (1883) 9 
Bing. 672; Clarke v. Watson,(1865) 
18 C. B. N. S. 278; Roberls v. 
Watkins, (1868) 32 L. J C. P.291; 
Mills v. Bayley;(1863) 82 L. J. Ex. 
179 ; Goodyear v. Mayor of Wey- 
mouth, ()865) 85 L. J. C. P. 12; 
Richardson v. Mahon, (1879) 4 L. 
R. Ir. 486; see Braunstein v. 
Accidental Death Ins Co., (1861) 
1B & S. 782 as to ‘on proof satis- 
factory to the directors.’ 


9 Kuppusami Naidu v. Smith, 
(1895) 19 M. 178. 


10 See Srcegopal Mullick v. Ram 
Churn, 8 C. 856; Cohen v. Suther- 
land, 17 C. 919; see Bombay 
Burmah Co. v. Aga Mahmad, 
(1911) 18 C. W. N. 981 P. C.; but 
see Hussey v. Horne Payne, 
(1879) 4 A.C. 311. 


EXPRESS CONDITIONS. 


Ifa sale is dependent on the approval of the goods by 
the buyer,' the Court will, if possible, presume that 


577 


tl Sales de- 
IC pendent on 


parties meant only what was reasonable, but i£ the terms buyer's 


are unambiguous, it is not sufficient to allege that the 
dissatisfaction was unreasonable, improper 2nd capricious, 
only mala fides will affect the case, ? and no question of 
reasonabieness arises, but there must be real actual dis- 
approval, and the buyer cannot say he will not go on 
because he repents of the bargain he has made,? but pro- 
vided heacts in good faith, the fact that he magnihed 
defects will not disentitle him to reject the article * and 
recover auy deposit. But a stipulation that the goods 
should be approved by the buyer's agent does not 
necessarily exclude the seller's liability on an express 
warranty.? 

So if the performance involves the obtaining of a license, 
the promisor must obtain it.” 

The condition on which the sale depends may be 
the happening of some event. In such a case the pro- 
misor is as a rule not entitled to any notice that the event 
has happened, unless the promisee can control the 
happening of the event, or it is one peculiarly within 
his cognizance.? 


1 Secretary of State v. Ara- 
thoon, (1879) 5 Mad. 173; see 
Aghore Nauth v. Calculta Tram- 
ways, 1896) 11 C. 282; Bahir 
Das Chakravarti v. Nobin Chun- 
der, (1901) 29 C. 306. 

2 Stadhard v. Lee, (1868) 8 B. 
& S. 364: see too Andrew's v. 
Belfield, (4867) 2 C. B. N.S. 779 
(contract to satisfy the fastidious 
taste of the buyer); cf. Dall. 
man v. King, (1837) 4 Bing. N.C. 
105 ; Moffatt v. Dickson, (1868) 
18 C. B. 548. 

3 Haegerstrand v. Anne Tho- 
mas S.S. Co., (1895) 10 Com. Cas. 
pp. 70, 72 C. A 

t Repetto v. Friary S.S. Co., 
(1901) :/ T.L.R. 265 O.C., where 


CH 
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it was said a capricious objection 
was bad; but sec the cases in 
note 2. 


5 In India under s. 65. 


6 Bird v. Smith, (1848)12 Q.B. 
786. 


7 Unless there be an implied 
condition that the promisee shall. 
In the matter of an arbitration: 
Shell Co., (1904) 20 T. L. R. 617. 


8 2 Wms. Saund. 62 (a) n. A 
Benj. 5th Ed. 581. 


9 Vyse v. Wakefield, (1840) 6 
M. & W. p. 458, citing Haule v. 
Hemyng, (1017) Cro. Jac. 432; 
sce too Tredway v. Machin, (1904) 
91 L. T. 810 C. A. ; Torrens v. 
Walker, (1906) 2 CE. 166. 


approval. 


8 583. 


Happening 
of an event. 
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§ 584. 
Goods to 
arrive. 
Double con- 
tingency. 


Single con- 
tingency. 


May depend 
on arrival of 
the cargo. 


Meaning of 
term. 


GOODS TO ARRIVE. 


So goods may be sold to arrive,! and it is a question of 
construction as to whether that is a contingency on which 
the contract depends. The English courts have held 
that if the language is that the goods are sold “ on arrival 
per ship A or ex ship A" or "to arrive per or ex ship 4, 
it imports a double condition precedent, t.c., that the 
ship shall arrive and that the goods arg on board? ; the 
goods mean goods of the description contracted for ; if 
the goods do not correspond to the contract both parties 
are discharged. Or the contract may show that the 
arrival of the goods is the only condition precedent * as 
where the terms used are "'to be shipped "or ''to 
arrive.” ^ Jn such a case* the seller warrants the goods 
tobe as described. But if the language asserts that the 
goods are on board, e.g., " now on board" the X, there is 
a promise that the goods are on board and the only con- 
tingency is the arrival of the ship.’ 

The contingency may be the arrival of the cargo, the 
name of the ship being in connection; with the shipment 
only, and the condition thus be fulfilled though the cargo, 
although all of it arrived, had been partly transhipped." 


The term means to arrive in the ordinary course of 
trade, and where the ship was wrecked, although the 
seller could have forwarded the greater part of the goods 
in time, it was held that he was justified in selling them 


1 As to the meaning of this B. 298, (1901) 2 K. B. 126 ; Har- 


word ina contract, see Mont- 
gomery v. Middleton, (1862) 13 
Ir. C. L. R. 178. 

2 See Johnson v. M'Donald, 
(1842) 9 M. & W. 600, 604, 12 L. 
J. Ex. 99. 

3 Vernede v. Weber, (1856) 25 
L. J. Ex. 3:6. 

4 Idle v. Thornton, (1812) 8 
Camp. 274. 

5 Nicholl v. Ashton, (1900) 2 Q. 
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rison v. Fortlage, (1896) 161 U.S. 
57. 

6 Simond v. Braddon, (1857) 
26 L. J. C. P. 198. 

1 Hale v. Rawson, (1858) 27 L. 
J. €. P. 189 ; Simond v. Braddon, 
(1857) 26 L.J. C. P. 198 ; Gorrissen 
v. Perrin, (1857) 27 L. J. C. P. 29 
“ now on passage.” 

8 Harrison v. Fortlage, (1896) 
161 U. S. 57. 


GOODS TO ARRIVE. 


elsewhere.’ So where the goods expected to arrive by a 
particular voyage which was never made, were destroyed, 
although the seller's agents despatched similar goods by 
the same vessel on a different voyage, it was held that 
the buyer could not ciaim them? even where the seller’s 
agents transhipped the goods from the ship named and 
they arrived in another boat, it was heid the condition 
was unfulfilled.’ 


There is no need that the goods should be the seller’s 
at the time of the agreement. And if a man takes upon 
himself to dispose of goods expected to arrive by a 
certain ship, as goods over which he has a power of 
disposal, and the goods afterwards arrive not consigned 
to him, he cannot import into the contract a new 
condition, viz., that the goods ontheir arrival shall prove 
to be his. But the arrival of other similar goods with 
which the seller never affected to deal, will not operate 
to fix him with any liability ?, 9. 

In such cases where the buyer has a right to reject the 
goods, the seller is not bound to deliver them," for where 
contracts depend on contingéncies, the conditions are 
available for both parties, and neither by waiver thereof 
can fix the other with any liability thereunder. 

It seems an undecided question whether such a con- 
tract is a sale or an agreement to sell. Generally it is 
only an agreement to sell, but if there is an assignment 
of a bill of lading to the buyer it is, it seems, a 


1 Idle v. Thornton, (1812) 3 Perrin, (1857) 2 C.B.N.S. 681; 


Camp. 274; see Montgomery v. 
Middleton, (1862) 13 Ir. C.L. 173. 

2 Smith v. Myers, (1870) 39 L. 
J. Q. B. 210, reversed in 41 L. J. 
Q. B. 91. 

3 Lovatt v. Hamilton, (1839) 
6 M. & W. 689. 

t Hibblewhite v, 
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M’ Morine, 
(1839) 5 M. & W. 462; Gorrissen v. 


Fischel v. Scott, (1954) 15 C. B. 69. 
5 Gorrissen v. Perrin, (1857) 27 
L. J. C. P. 29 2C. B. N. S. 681. 
® Hayward v Scougall, (1809) 2 
Camp. 56. 
1 Lovatt v. Hamilton, (1839) 5 
M. & W. 639 ; Vernede v. Weber, 
(1856) 25 L.J. Ex 326. 
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GOODS TO ARRIVE. 


sale.| The property passes if the bill of lading is taken 
in the buyer's name, but not otherwise until the bill of 
lading is assigned to the buyer or the goods are accepted. 

In such contracts for goods to arrive it is a usual con- 
dition that the seller shall give notice of the name of the 
ship on which the goods are expected as soon as it becomes 
known to him, and a strict compliance with this promise 
isa condition precedent. Where goods are sold to be 
shipped in an unnamed vessel and the contract is to be 
void if the ship is lost, it is clear that there must be some 
definite appropriation of the goods to the contract before 
the ship containing them comes within the clause as to 
loss, but it seems that, unless the contract so requires, 
naming the ship is not essential.? 

Where goods at sea are sold the contract is prima facie 
void if they do not arrive.* 

So the contract may make the date of the arrival a con- 
dition, and a contingency on failure of which the seller is 
discharged.’ A term that goods are to be shipped within 
a certain time, is part of the description of the goods, and 
therefore a condition precedent. The seller has not 
launched his case until he has shown that he has 
tendered what was contracted tor.’ 

The phrase means, in the absence of trade usage which 
is consistent with the contract? that the goods shall be 


1 Alexander v. Gardner, (1835) 4 Wyllie v. Povah, (1907) 12 
1 Bing. N. C. 671; see Stubbs v. Com. Cas. 317, 321. 
Lund, 7 Mass. 458. 5 Alewyn v. Pryor, (1826) Ry. 
2 Reuter v. Sala, (1876) 4 & M. 406; cf. Soolfan Chand v. 
C.P.D. p. 246; see Busk v. Spence, Schiller (1878) 4 C 247. 
(1815) 4 Camp. 829; Graves v. 6 See Alexander v. Vanderzce, 
Legg, (1854) 23 L.J. Ex. 228, (1856) (1872) L. B. 7 C. P. 530, which is 
24 L.J. Ex. 316 Exch. practically overruled by Bowes v. 
8 Nasservanji v. Volkarf, (1888) Shand, (1877) 2 A.C. 455 H. of L. 
18 B. 15; but see Dadabhai Hor- 7 Bowes v. Shand, (1877) 2 A. 
musji v. Khambatta, (1897) 22 B. C 455. 
189, 196; and see Ashmore v. 8 J. G. Smith v. Ludha Gheila, 
Cox, (1899) 1 Q. B. 486. (1892) 17 B. 129. 
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EXPRESS CONDITIONS. 


placed on board during the time specificd and not that 
the shipment shall be completed before that time expires. 

These cases cited referred to sales of unascertained 
goods and it is a different matter if a specific cargo is sold, 
for then such a clause in England was said to be only a 
warranty and not a condition.? 

But it would seem that in India, where the distinction 
between sales of specific goods and unascertained goods 
has not been preserved,? no presumption would arise and 
the decision would depend on the intention of the parties. 

As to the right to make a second tender in such cases, 
see ante.4 

Delivery in the whole of November on seven days 
notice from tbe buyer means the buyer has the right of 
fixing the particular time.’ 

“ Monthly shipments " was held to mean at intervals of 
a month more or less, regard being had to a reasonable 
time being allowed for finding steamers.? 

A letter stating a ship would be ready to load in or 
about 12th, is not a promise, and no estoppel arises.’ 

The terms *" shipment made or to be made and bills of 
lading dated during December or January " were held to 
be a condition precedent,’ as being important for re-sales. 

Clearance not later than 31st of May was held to mean 


" clearance" given by the customs in accordance with 


the practice of the port.? 


L See Alexander v. Vanderzee, 
(1872) L. R. 7 C. P. $30, which is 
practically overruled by Bowes v. 
Shand, (1877) 2 A. C. 458 H. of L. 

2 Gattorno v. Adams, (1862) 
12 C. B. N. S. 560; see Kidston v. 
Monceau, (1902) 7 Com. Cas. 82 (as 
to specifications to be delivered). 

3 Sce § 559. 

t Sec 8 184; Ashmore v. Cox, 
(1898) 4 Com. Cas. 48, (1899) 1 
Q. B. 436. 


(50 qi C 


5 Juggernath Khan v. Maclach- 
lan 6 C. 681. 

$ Volkart Bros. v. Rutnavelu, 
(i894) 18 M. 63, 

7 Beyts Craig & Co. v. Martin, 
(1892) 16 B. 389 O. C. | 

5 Re General Trading Co, 
(1911) 16 Com. Cas. 96. 

9 Thalmann v. Texas Mills, 
(1900) 16 T. L. R. 460 C.A., 82 L. 
T. 833, 5 Com. Cas, 821. 
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EXPRESS CONDITIONS. 


The contract may make the delivery of specifications of 
the goods within a certain time a condition, but it is nota 
condition if the time for delivery is indefinite, and the 
buyer cannot repudiate for delay in delivery unless so late 
as to make it impracticable in a business sense.! 


A certificate as to the goods may be a condition ; where 
maize was sold, a certificate from the Chamber of Com- 
merce that it was fit for export to be attached, it was 
held that a tender of maize out of a larger bulk with a 
certificate which did not show to what part of the bulk it 
related was invalid.* 


So the place or mode of shipment may be a material 
part of the contract? Where the contract is to import 
goods by a named ship goods obtained elsewhere do not 
fulhl the contract,* for ex a certain ship usually means 
that the goods are really landed from that ship, but it is 
not necessary that the seller should himself ship the 
goods. On the same principle it has been held that 
an importing firm which accepts a commission to order 
out goods at a fixed rate and undertakes that they shall be 
invoiced to the person giving the order at that rate, does 
not (in absence of prcof of usage to the contrary) fulfil his 
contract by obtaining goods answering to the terms of the 
order from another firm in Bombay and tendering them.’ 
The custom of trade if there be one, ought properly to be 
invited to solve such a question 7,8, 


* Biharilal v. 


1 Kidston v. Monceau, (1902) 7 
Com. Cas. 82, 18 T. L. R. 320 ; cf. 
in re Carver, (1911) 17 Com. Cas. 
59. 

2 Re an Arbitration. between 
Reinhold and Hansloh, (1896) 12 
T.L.R. 422 D. Ct. ; cf. Buchanan 
v. Avdall, 15 B.L.R. 276. 

3 Bowes v. Shand, supra; see 
Nusservanjt v. Volkart, (1888) 13 
B. 15 (July-Aug. shipment). 
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Madhusudan, 
(1889) 2 B. L. R. O.C. 154. 

5 Robertson Gladstone v. Kas. 
tury Mull, (1869) 3 B. L. R. O.C. 
103. 

6 Ashmore v. Cox, (1899) I Q. 
B. 430. 


7 The Bombay U. M. C. vw. 
Doolabr a m, (1887) 12 B. 50. 

8 Johnson v. Raylton, L. R. 7 
Q. B. D. 488. : 


EXPRESS CONDITIONS. 


If delivery is to be from alongside, that is a condition 
precedent.! Where the contract provides for the mode of 
shipment the buyer cannot demand any other kind of deli- 
very, thus on a contract to deliver F.O. B. a foreign ship, 
the buyer cannot demand delivery at the port of shipment 
to himself or a transfer of the goods into his name in the 
books of the warehouse where they are lodged.? 

So the parties may stipulate that no other goods of the 
same kind are to be sold to their rivals within a certain 
time and on breach of such condition may, though part 
ofthe goods has been accepted previous to the breach, 
refuse to accept the rest. As to what amounts to a 
breach of such a condition see Braithwaite v. Foreign 
Har«divood Co.* 

A future event can be warranted. And the warranty 
may be limited to defects pointed out within a particular 
time.? 

Where a manufacturer sells goods to middlemen with 
conditions attached to resales, a retailer with notice of 
such conditions is not bound thereby, as there is no con- 
tract between the seller and the subsequent buyer and 
conditions cannot be attached to goods apart from con- 
tract? It was held in England that such a contract is 
binding between the original purchaser and the seller.® 


! Jugmohandas v, Nusseiwanji, 
(1901) 26 B. 744. 

2 Wackerbarth — v. Masson, 
(1812) 3 Camp 270, 272 n. 

3 Carlisles v. Ricknauth, (1882) 
8 C. 801. 

* (1905) 2 K B. 548 C. A. ; 74 
L. J. K. B. 688. 

5 Liddard v. Kain, (1824) 3 L.J. 
(O.S.) C.P.246, 2 Bing.183;Eden v. 
Parkinson, (1781) 2 Dough. 733; 
Benjamin on ‘Sale’ 4th Ed. 619. 
Sm. M.L. 11th Ed. 699 ; Chapman 
v.Guyther, (1866) L.R. 1Q.B. 463, 


5 Chapman v. Gwyther, supra; ` 
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Smart v. Hyde, (1841) 8 M. & W 
728; Bwwaler v. Richardson, 
(1884; 1 A. & E. 508. 

7 McGruther v. Pitcher, (1904) 
2 Ch. 306 AC ,approved in Taddy 
v. Sferious, (1904) 73 L J. Ch. 191, 
1 Ch. 354 O. C.; National Phono- 
grafh Co. v. Edison, (1908) 1 Ch. 
835 C. A. 

8 Elliman v. Carrington, (1901) 
2 Ch. 275 (not to resell below a 
fixed price); National Phonograph 
Co. v. Edison, (1908) 1Ch. 885 A. 
C. (not to sell to persons on the 
black list). 
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EFFECT OF EXPRESS ON IMPLIED CONDITIONS. 


But semble such a contract is in restraint of trade and 
void under section 27 of the Code.! Different considera- 
tions might arise in the case of sales to factors on condi- 
tions as to resales.? 


A sale may be made with a condition as to subsequent 
purchases, which can be enforced.3 


A receipt given for the price of pictures describing them 
as “ by " an artist, is not a warranty that they are by that 
artist.* 


Where the parties have come to an express contract 
none can be implied 5; and where the parties have ex- ` 
pressed in words or acts the condition or warranty by 
which they mean to be bound, any implied condition or 
warranty inconsistent therewith is excluded,® and an ex- 
press warranty is never extended by implication. But 
this does not apply where the express provisions appear 
to have been superadded for the benefit of the buyer, nor 
does an express condition or warranty negative those im- 
plied by law unless it is inconsistent therewith.? A clause 
negativing any responsibility on the part of the seller,!? 
unless the words are apt,! or stipulating for an allowance 


1 See Urmston v. Whitelegg, 
(1891) 7 Times L.R. 295 ; Hilton 
v. Eckersley, (1850) 6 E. & B. 47; 
Mogul S.S. Co. v. McGregor, (1892) 
A. C. 25, pp. 40, 48. 


2 See National Phonograph Co. 
v. Edison, (1903) 1 Ch. 335 C. A. 


3 Grande Maison D'Automobiles 
v. Beresford, (1909) 25 T. L. R. 
622 C. A. (purchase of a motor 
car on condition that if any new 
car be bought, it should be 
bought through the purchasers). 


t Hyslop v. Shirlaw, (1906) 7 
F. 875 


5 Cutter v. Powell, (1795) 6 
T. R. 320. 


$ Parkinson v. Lec. (1802) 2 
East. 314; De’ Witt v. Berrv.(1890) 
134 U. S. 306. M’Clelland v. 


lo 
gle 


Stewart, (1883) 12 L. R, Ir. 125. 


7 Dickson v. Zizania, (1851) 10 
C. B. 602, 20 L. J. C. P. 72. 


® Mody v. Gregson, (1868) L.R- 
4 Ex. p. 53; app. in Drummond v. 
Van Ingen, (1887) 12 A.C. p. 294 
Bigge v Parkinson, (1862) 31 L.J. 
Ex. 301. 


? See S. of G. Act, s. 14 (4) 
s. 55. 


19 But see § 522; Gorton v. 
Mclutos', (1488) W. R. 103 C. A. 
(English) (no allowance for im- 
perfections). 


11 Wallis v. Pratt, (1911) A. C. 
934 Contract Acts. 118; sec § 522; 
cf. Prince of Wales Dry Dock 
Co. v. Fownes, (1904) 90 L. T. 
527. as to excluding C. L. liabi- 
lities. 
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§ 590. 


for inferiority in quality,! or excluding the right of rejec- 
tion or providing for arbitration in case of dispute ,? does 
not exclude implied conditions? 

In America an express warranty excludes an implied 
warranty. 

The reason given judicially for the implication of — § 591. 
Si . : er . Implied 
conditions is that such implications are made with the conditions. 
object of giving efficacv to the transaction, and prevent- Principle. 
ing such a failure of consideration as cannot have been 
within the contemplation of either side. It follows from 
this that the Common Law will not imply a " warranty," 
for ex hvpolhesi a breach would not cause a failure of 

consideration.? 

As regards implied conditions? it may be observed Apis tè 
that the Code does not limit such implication to cases of specific 
unascertained goods, and apparently they arise also in goods. 
respect of specific goods. 

An implication of a warranty or condition may be Ma: SS 
negatived or varied by express agreement, by the course varied by 


of dealing between the parties, or by usage, if the tae paries. 


usage be such as binds both the parties, and may be 
waived. 


t See § 523; Azémar v. Casella, 
(1867) L. R. 2 C. P. 677. 


2 Vigers v. Sanderson, (1901) 1 
K. B. 608; see Bombay Burmah 
Trading Co. v. Aga Mahomed, 
(1911) 15 C. W. N. 981 P. C. 


3 Neither express nor implied 
conditions are affected by any 
fresh and nət inconsistent term 
added after the contract is com- 
plete, as where after sale the 
seller agreed to make it subject 
to a Vet’s certificate :* O'Grady 
v. Harbert Winn, (1912) 9 A. L. J. 
285. 
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* Malsby v. Young, 104 Gr. 205; 
Reeves v. Byers, 155 Ind. $35; but 
see Bloomingdale v, Hewitt, (1899) 
40 Ap. Div. (N. Y.) 208, 170 N. Y. 
608. 

5 The Moorcock, (1839) L. R. 
14 P. D. p. 68; see § 62. 

$ Benj. 5th Ed. p. 673; and see 
8 62. 


7 All the so-called '' warran- 
ties" in the Code are in the 
absence of agreement “ con- 
ditions " in the English’ sense. 

® See § 590; Re Walkers, (1904) 
2 K. B. 162: cf. S. of G. Act, s. 55. 
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° IMPLIED CONTRACTS. 


The Code is not exhaustive in its provisions as to 
warranties. It does not enumerate all the implied warran- 
ties, as a warranty as implied under the Merchandise 
Marks Act.! 

As Blackburn? states there are cases in which com- 
pliance with the provisions of a statute may be a condition 
precedent to the right to recover the price of goods sold. 
If a sale without compliance with the requirements of a 
statute is prohibited, no action for the price is maintain- 
able. But if there is no express prohibition, but only a 
penalty imposed,* then if that penalty was solely for the 
purpose ofthe raising or protection of the revenue,® an 
action for the price will lie; but if it was for the protection 
of buyers or consumers or for some object of public 
policy, it will not? 

The conditions ordinarily implied in contracts of sale 
will next be considered. 

As has been observed before the essential element of a 
sale is that there should be a transfer of the absolute or 
general property in the thing sold from the seller to the 
buyer ; it would logicallv follow that by the very act of 
selling the seller undertakes to transfer the property in the 
thing, and warrants his title or his ability to sell. This 
was.considered by Benjamin ’ to be the Common Law, but 
the point was open to doubt. 

East. 180, (no license to selt 


tobacco) ;:Brown v. Duncan, (1829) 
10 B. & C. 93. 


1 Act IV of 1889 s. 17. 
2 8rd Ed. 263 ; Lightfoot v. Ten- 
ant, (1801) 1 B. & P. 551; Betts v. 


Armstead, (1889) 20 Q.B.D. 771 ; 
Pain v. Boughtwood, (1893) 24 
Q. B. D. 358. 

3 See Smith v. Mawhood, (1845) 
14 M. & W. 452. 

* Melliss v. Shirley Local 
Board, (1885) 16 Q. B. D. 446 C. 
A. ; Victorian Daylesford Syndi- 
cale v. Dott, (1905) 2 Ch. 624. 

5 Johnson v. Hudson, (1809) 11 


i 


a 





€ Cundell v. Dawson, (1847) 4 
C. B. 376 (selling coals without a 
ticket of quality and weight); 
Knight v. Bowers, (1888) 14 Q.B.D. 
845; Cope v. Rowlands, (1886) 2M. 
& W.149 (broker without license); 
Bensley v. Bignold, (1822) 5 B. & 
Ald. 335 (printer omitting to put 
his name on book). 

7 Benj. 5th Ed. p. 597. 


Sec. 109.] IMPLIED CONDITIONS AS TO TITLE. 


Warranty. 

If the buyer, or any person claiming under him, is. by 
reason of the invalidity of the seller's title, deprived of the 
thing sold, the seller is responsible to the buyer, or the 
person claiming under him, fer css caused thereby, unless 
a contrary intention appears by the contract. 

The section differs widely from the English Act.! In 
India the buyer or any person claiming under him, can 
only claim for loss caused by being deprived of the thing 
sold. This rule is similar to the French and the Civil Law 
under which there is no warranty.of title but an obliga- 
tion to deliver and a guarantee against eviction.* It is 
similar to a covenant for quiet possession rather than the 
equivalent of a covenant of title.’ 


It has been held however that under this section the 
old English maxim caveat emplor seems so far at least as 
concerns title to be excluded.4 But the section is not, it 
seems, as wide as that, though the Privy Council appear 
to have considered that the law was, the section not 
being exhaustive.® 


The English law as enacted by the Sale of Goods Act, 
provides® that, subject to a contrary intention,® there is 
an implied condition on the part of the seller that he has 
aright to sell, or in the case of unascertained goods that 
he will have the right to sell? It follows that if the buyer 
has accepted the goods or, in the case of specific goods, 
the property has passed, he can only sue for damages. 
The covenant will be broken if at all, at the time when the 
property is intended to pass, and without any eviction of 


1 As to immovable property (1877) 2 B. 288 O. C. 
sce Transfer of Property Act, IV 5 Dorab Ally Khan v. Execulors 


of 1882 ss. 55 (2), 66 (a), 120. of Khajah, (1878) 3 C. 806 P. C. 

2 Chalmers 5th Ed. p. 31. 9$ Section 12. 

3 Pothier ‘ Contract deVente ' 7 Eichholz v. Bannister, (1804) 
Nos. 48, 82. 34 L. J. C. P. 105. 


t Framji Bcsanji v. Hormasji, 
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IMPLIED CONDITIONS AS TO TITLE. [Sec. 109. 


the buyer; and he can avoid the contract and sue for dam- 
ages for breach thereof.! 


At Common Law the rule of caveat emptor applied, but 
the exceptions had well nigh eaten up the rule? Gene- 
rally speaking a warranty of title was implied unless the 
circumstances rebutted it? The law, however, was in an 
uncertain state, although Eichholz v. Bannisler ? had gone 
far towards the establishment of a satisfactory rule 


Betore the Contract Act it was held in 1867 that the 
buyer may at once bring an action on a warranty of title,‘ 
and an advertisement for sale was held to be an implied 
warranty of title.® 


In India it would seem that the buyer, if the seller at 
the time when the property was intended to pass, had no 
title, could, unless a contrary intention appeared from the 
contract, avoid the sale. The section is, apparently, not 
exhaustive, and a buyer could not be compelled to accept 
goods with notice that the seller had no title, and to 
commit conversion in respect of them, with the not- 
altogether satisfactory remedy against the seller in case of 
actual eviction. Plainly nothing could be more unten- 
able than the pretension that if 4 promised to sell 100 
quarters of wheat to B, the contract would be fulfilled by 
the transfer not of the property in the wheat, but of the 
possession of another man's wheat If the seller knew 
he had rotitle and concealed that fact from the buyer. 


! Benjamin Sth Ed. p. 598; 
Turner v. Moon, (1901) 2 Ch. 825, 
70 L.J. Ch. 822. 

2 Sims v Marryal, (1851) 17 
Q.B. p. 291 (sale of copyright). 

3 Efchholz v. Bannisier, (1864) 
)7 C. B. N S 708 (sale in a shop); 
cited in Framji Besanji v. Hor- 
masji (1877) 2 B. 258, 263. 

t Syud Sayef Ali v, Syud Maho- 
med, 7 W. R. 196. 


h 


a 





5 Rajah Nil Monee Singh v. 
Gordon, (18693) 9 W. R. 871. 

6 Benj. 5th Ed. p. 598; see 
Ramdeo v. Cassim, 21 C. 178 ; but 
although the seller has no go^cs, 
but is ready to tender goods 
which he can obtain from a third 
party, a suit for non-acceptance 
lies : Cohen v. Cassim Nana, 1C. 
264. 


Sec. 109.] IMPLIED CONDITIONS AS TO TITLE. 


the contract could be rescinded for fraud? And it 
seems that by selling the seller represents that he has 
power to do so within section 18, and the buyer can rescind 
and recover any money paid as money paid and received 
to his use, making what restoration he can under 
section 64. 

The Sale of Goods Act provides an implied warranty 
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that the buyer shall have and enjoy quiet possession of enjoyment. 


the goods. A covenant for quiet enjoyment is an assurance 
against the consequences of a defective title and of any 
disturbances thereunder.’ The section is couched in wide 
terms, but must be reasonably construed so as to exclude 
the tortious acts of strangers.* 

Apparently this warranty found no place in the Common 
Law.’ | 

Under section 109 it would seem that the tortious act 
of a stranger would not give rise to a claim against the 
sellet, and there is no warranty for quiet enjoyment, except 
in the case of actual eviction. 

Under the Sale of Goods Act there is an implied war- 
ranty that the goods shall be freefrom any charge or 
encumbrance in favour of any third party, not declared or 
known to the buyer at the time of the sale. A breach 
of this warranty will occur when the buyer discharges 
the amount of the encumbrance.6 The Code makes no 
similar provision. 

Apparently this warranty was unknown at Common 
Law.’ | 


1 Benj. 5th Ed. 598. 8 Collinge v. Heywood, (1839) 


2 In re Nursey Spinning Co., 
(1880) 5 B. 92. 

3 See Howell v. Richards, (1809) 
11 East. p. 642; Baynes v. Lloyd, 
(1895) 1 Q. B. p. 824. 

* Benj. 6th Ed. p. 678. 

5 Benj. 5th Ed. p. 674; ste 
however Chalmer’s 2nd Ed. p.26. 
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9 A. E. 683; Hughes Hallett v, 
Indian Mammoth Gold Mines, 
(1882) 22 Ch. D. 561. 

7 Benj. 5th Ed. p. 674, where 
the view expressed in Chalmers 
2nd Ed. 26 is criticised ; see too 
Chalmers Sth Ed. p. 81. 
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§ 597. 
Freedom 


from charges. 


§ 598. 
Circum- 
stances 
rebutting 
implica- 
tion. 


; oc 


IMPLIED CONDITIONS AS TO TITLE. ([See. 109. 


The English provisions seem to refer to the case of a 
buyer in possession of the goods but precluded from free 
enjoyment owing to some charge thereon. If no posses- 
sion is given there has been no delivery.! It seems clear 
that a sale of goods is not performed by delivering goods 
subject to charges, and that to do so is a breach of the 
contract for which damages can be claimed. And the 
payment of charges which must be paid before the seller 
can give delivery is part of the seller's duty to deliver.? 
Clearly the buyer could refuse to accept goods subject 
to a charge, as not being what he contracted for. If he 
has accepted them, a suit for damages for breach of a 
contract to deliver goods free of charges will lie,? for the 
goods would not be as described. Further, if the buyer 
pays an encumbrance on the goods, it seems there isa 
quasi contract with the seller to refund such compulsory 
payment.^ 

The Privy Council considered that whether there was 
an implied warranty of title on the sale of chattels was 
uncertain in India, and at Common Law, citing Eichholz v. 
Bannister P and Benjamin, 2nd Edition, page 511, and 
held that there was no implied warranty when a sheriff 
sold the right title and interest only of the judgment 
debtor ® 


There are circumstances in which no inference of war- 
ranty of title arises, as on the sale of a forfeited pledge bya 
pawnbroker,” or of goods taken in execution by a sheriff, 
who does not warrant title, yet he does undertake that he 


* Sec Contract Act s. 69. 
5 84 L J.C.P. 105. 


1 Clemens v. Biddell, 
1 K. B. 934. 


(1911) 


? Playford v. Mercer, (1870) 
22 L. T. 41. 

3 See Ramdeo v. Cassim, 21 C. 
178, where it was held a delivery 
order meant an accepted delivery 
order and not one subject to 
charges. 
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$ Dorab Ally Khan v. Executors 
of Khajah, (1878) 3 C. 808 P. C. 

T Morley v. Attenborough,(1849) 
3 Ex. 500, 77 R. R. 709. 

8 Ex parte Villars, (1874) L. R. 
9 Ch. Ap. 432. 


Sec. 109.] IMPLIED CONDITIONS AS TO TITLE. 


is acting within his jurisdiction,! and if he sells ultra vires 
his liability is governed by the law relating to the sale of 
chattels.! 

If the sherift or the execution creditor not only does not 
disclaim a warranty but expressly asserts a title to the 
goods, there is no reason why the sheriff or the execution 
creditor, if he is responsible for the assertion, should not 
be held bound by such warranty at least to this extent 
that the sheriff or the execution creditor, whoever has 
the proceeds ofthe sale in his hands, is bound to restore it 
t$ the purchaser, in case it has turned out that the pur- 
chaser has not got that for which he paid? In a later 
case it was said that Framji Besanji's case ? was decided 
on the ground that the sheriff was in fact the agent of the 
execution creditor and guaranteed the sale.* 

Where a bank presents a bill of exchange with bills of 


lading annexed, it is not taken to guarantee that the latter 
are genuine.’ 


The contract may exclude any convenant of title, as 
where a buyer transferred his bargain such as it was, and 
the purchaser gave him £5 “to stand in his shoes." 6 

So too in the case of a sale by a master ofa ship, the 
master sells in his special character as master and not as 
owner.’ 

So in a sale of a patent, the seller does not warrant 
that the patent is free from intrinsic defects that might 
make it voidable or defeasible,? or that it is new,’ but 
only that he is the owner of the patent. 


1 Dorab Aliv Khan v. Execu- 


€ Chapman v. Speller, (1850) 19 
fors of Khajah, (1878) 5 I. A. 116 


L. J. Q. B. 241, 14 Q. B. 621; 


S. C. 3 C. 806. 

? Framji Besanii v. Hormasji, 
(1877) 2 B. 258 O.C. 

3 2 B. 258. 

* Pachayappan vw. Narayana, 
(1887) 11 M. 269, bench. 


5 Leatham v. Simpson, (1866) 
L.R. 11 Eq. 398; Baxter v. Chap- 
man, (1874) 29 L, T. 642. 
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Bagueley v. Hawley, (1867) L.R. 2 
C. P. 626. 

7 Page v, Cowasjee, Aa s 
Moo. P. C N. S. 499 L. R. 1 P. C. 
p. 144. 

8 Hall v. Condor, (1857) 2 C.B. 
N. S. 22, 26 L. J. C. P. 138, 288. 


? Smith v. Neale, (1857) 2 C.B. 
N.S. 67, 26 L.J. C.P. 143. 
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CONDITIONS IMPLIED BY USAGE. [Sec. 110. 


If the buyer obtains goods from a seller without title 
and subsequently pays the true owner, the seller cannot 
sue for the price.! 

The remedy under the section and generally is an action 
for unliquidated damages and not for the price. This 
conforms with the view taken by Benjamin? of the 
Common Law which is adopted in the Sale of Goods 
Act.? 

Under the American law the vendor warrants by im- 
plication the existence of the thing sold,* and that the 
title to the property is in his possession. 5 : 

Àn implied warranty of goodness or quality may bo 
established by the custom of any particular trade. 

There is a similar provision in the Sale of Goods Act, 
section 14 (3). Both rules are founded on Jones v. Bowden.® 

It must be remembered that the Act by section 2 
excludes from its operation trade usages. 

But a usage must be proved unless established by 
judicial recognition, and must conform to the rules for 
usages. ‘If a custom went the length of saying that there 
should be no remedy for any variation in the quality 
contracted for, it would of course be unreasonable, for 
it would absolutely alter the nature of the contract." ? 


1 Dickenson v. Naul, (1833) 4 
B. & Ad. 688; Allen v. Hopkins, 
(1844), 18 M. & W. 94. 

? 5th Ed. p. 31. 

3 S. of G. Act s. 12; 
Chalmers 2nd Ed. p. 26. 

t Page 8 164; Meyer v.Richards, 
(1895) 163 U.S. 385; so in sale of 
book accounts there is a warranty 
that they are unpaid,valid and sub- 
sisting: J. C. Shaw v. Maybill, 90 
N.W. 892; and on the sale of 
commercial paper that itis genu- 
ine: Brown v. Ames, 41 N.W. 448; 
so as to bonds, that they are valid 


sec 
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existing obligations: Mezer v. 
Richards, 168 U.S. 385; but see 
Richardson v. Marshall County, 
100 Tenn. 346, where it was held 
that there was a warranty that 
bonds were genuine but not that 
the country issuing them had 
authority to do so. 

5 Page on Contracts, 164. 

e (1813) 4 Taunt. 847, R. R. 14 
688 ; cf. Syers v. Jonas, (1848) 2 
Exch. 111. 

7 See under ‘ Trade Usages.’ 

8 Re Walkers and Shaw, (1904) 
2 K. B. p. 148. 
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A usage may be excluded by the express terms of the 
contract.! 

The section and section 116 show that apart from usage 
there is no implied warranty of goodness or fitness save 
as provided by the Act. "This is the English rule.? 

The rule at Common Law was that on the sale of a 
specific chattel the seller is not responsible for. defects, 
unless he fraudulently concealed or warranted against 
them.? 

It has been held that on a sale of goods by a manu- 
facturer of such goods, he not being otherwise a dealer 
in such goods, there is animplied warranty that the goods 
shall be those of the manufacturer's own make.* On the 
same principle it has been held that an importing firm, 


accepting a commission to order out goods from England 


ata fixed rate, does not fulhl the contract by tendering 
goods obtained by them in Bombay, there being no usage 
to justify them.* 

The wording of the English section differs from that 
of the Indian. For an implied warranty or condition as 
to quality or fitness for a particular purpose may be 
annexed by the usage of trade. The Indian section refers 
to goodness or quality, but all trade usages are preserved 
by the Act; any warranty may accordingly be annexed 
by usage. 

As regards the sale of provisions the Code has intro- 
duced a principle not recognised at Common Law, it 
provides— 

On the sale of provisions there is an implied warranty 
that they are sound. 

t Yates v. Pym, (1816) 6 Taunt. 


445; Smith v. Ludha Ghella, 17 
B. 129. 

2 Bamfield v. Goole, (1910) 2 
K. B. 94, 104 C. A. 


3 Leake on ‘Contract ' 6th Ed. 
$89. 
* Johnson v. Raylton, (1881) 7 


38 


Q.B.D. 438, 50 L.J.Q. B. 753; see 
Starey v. Chilworth Gunpowder Co., 
(1889) 24 Q. B. D. 90. 

5 Bombay United Merchants Co. 
v. Doolubram, (1887) 12 B. 50; 
Beier v. Chotalal, 30 B. 1. 


e Section 2, å 
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CONDITIONS IMPLIED ON SALE OF PROVISIONS. ‘ae 


This is a much wider provision than is to be found in 
English Common Law, (for the statement of Blackstone 3 
“in contracts for provisions it is always implied that they 
are wholesome " was not followed,?) or under the Act? 
or apparently in America where there is only an implied 
warranty if the provisions are sold directly to the con- 
sumer for domestic use or immediate consumption, and 
no warranty is implied if the sale is to a dealer or trader 
who buys to resell or if the sale is not by a dealer 
although the seller may know the goods are bought for 
immediate consumption? ; and the presumption when it 
arises is rebutted if itis shown that the buyer relied on 
his own skill and judgment.® 


None of these exceptions are allowed under the Code ; 


the warranty is in its widest form. Probably, as suggested 


by Sir F. Pollock, 'sound' means wholesome, and not 
in perfect condition or flavour. This conclusion is sup- 
ported by the American cases which say that " the prin- 
ciple of implying such a warranty is not only salutary but 
necessary to the preservation of public health."? Sound- 
ness apparently means that they must not, owing to their 
condition, or inherent qualities, or in consequence of the 
manner in which they have been treated, be at the time 
of sale unfit for consumption, or if to be used in making 
foodstuffs, be such as to cause such stuffs to be unfit for 
consumption.? For apparently the section would include 
materials used in making food, such as baking powder.? 


1 Comm. III, 165. 


3 Jones v. Just, (1868) L. R. 8 
Q. B. p. 202. 


3 But unless the buyer relies 
on the seller's skill and judgment, 
s. 14 (1) is applied, 

* Moses v. Mead, (1845) 1 Denio. 
887; A ibid. 617; Howard vw. 
Emerson, (1872) 110 Mass. 820. 


5 Giroux v. Stedman, (1888) 
145 Mass. 439. 
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5 See Benj. 5th Ed. p. 656. 


7 2nd Ed. p. 428, and sec Black- 
stone cited above. 


8 Benj. 5th Ed. p. 656, 


? See Indian Penal Code, s. 273; 
cf. James v. Jones, (1894) 1 Q. B. 
804 (where, however, baking 
powder was held not to be * an 
article of food ") ; Bull v. Robison, 
(1854) 24 L. J. Q. B. 166. 
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In the case of the sale of medicines it seems this section DS GER 


does not apply ; but if the buyer states the purpose for medicines, 
which he requires medicine, the case comes within section 

114; but if he asks for a medicine under its patent name or 

for a particular well-known drug, the seller having no 

option but to supply it, under section 113 the seller warrants 

that it is the patent medicine ordered or is a drug com- 
mercially known by the denomination given by the buyer; 

but under section 115 he does not warrant its fitness for any 
particular purpose. 

The warranty can be waived as where meat is sold Waiver. 
with all faults.! 

Section 115 does not apparently in any way limit this 
section, unless patent foods under their patent names are 
purchased. If that section includes all goods of a well 
known ascertained kind, most foodstuffs would come 
within it.? 

In America if food is sold for consumption there is an American 
. : TN" ,, law. 
implied warranty that it is fit for human food. Secus if 
sold wholesale to a retailer.? 


Section 118. 


There is no implied warranty on a sale of animals to a 
butcher or to a jobber,* nor apparently is there in India. 


In England the Courts have readily inferred that food- 
stuffs are impliedly bought for a particular purpose, that is 
to eat, and that there is therefore an implied condition that 


they are fit to eat.’ 


: —— e" 
Ona sale cf goods by sample there is an implied war jii a 


ranty that the bulk is equal in quality to tho sample. of bulk 
implied in 


There is a similar provision in the Sale of Goods Act,® sale of 
: a r n " li SL ; ine goods 
which provides for an implied condition in similar by sample. 
1 Cf. Ward v. Hobbs, (1878) 4 * Wudeman v. Keller, 171, Ill. 
App. Cas. 18. 98, 49 N. E. 210. 
2 See however Cunningham & * Warren v. Buck, 71 Vt. 44. 
Shepperd, Contract Act, 10th Ed. 5 See under s. 114. 
p. 829. * 8. of G. Act s. 15 (2) (a). 
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CONDITIONS IMPLIED ON SALE BY SAMPLE. [See. 112. 


circumstances.! That Act defines a sale by sample as one 
in which there is an express or implied term to that effect, 
and in such a contract there is an implied condition that 
the buyer shall have a reasonable opportunity of com- 
paring the bulk with the sample, and that the goods shall 
be free from any defect rendering them unmerchantable, 
which would not be apparent on reasonable examination 
of the sample ? 

The exhibition of a sample is generally considered 
equivalent to a warranty that the bulk of the goods shall 
answer the description of the small parcel exhibited.? 
But it does not necessarily follow,‘ and the presumption 


may be rebutted by an express inconsistent warranty.® 


Evidence of usage is admissible to show that a sale was 
by sample, though the written contract may be silent on 


the point: but not parol evidence generally.® 


Even 


inspection does not in England affect the condition. 


Goods accepted on the report and samples given, were 
held subject toa warranty that they were equal to sample.’ 


1 Parker v. Palmer, (1821) 4B. 
& Ald. p. 391 (East India rice) ; 
Syers v. Jonas, (1848) 2 Exch. p. 
117 (tobacco); Carler v. Crick, 
(1859) 26 L. J. Ex. 238 (seed 
barley); Re Walker & Shaw 
(1904), 2 K. B. 162 (barley about 
as per sample). The old view 
was that correspondence with 
the bulk was an implied warranty: 
Chalmers, 5th Ed. 41. 


? See Heilbutt v.Hickson, (1872) 
L. R. 7 C. P. p. 456; Mody v. 
Gregson, (1868) L. R. 4 Ex. 49; 
Drummond v. Van Ingen, (1887) 
12 Ap. Cas. 284 ; Macfarlane v. 
Taylor, (1868) L. R. 1 Sc. App. 
246. 


3 Parker v. Palmer, (1821) 4 B. 
& Ald. 387. 
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* Hill v. Smilh, (1812) 4 Taunt. 
p. 532; IO R. R. 857 ; Meyer v. 
Everth, (1814) 4 Camp. 22, 16 R. 
R. 722; McMullen v. Helberg, 
(1879) 4 L. R. Ir. 94. 

5 Gardiner v. Gray, (1815) A 
Camp. 14416 R. R. 764; Tye v. 
Cynmore, (1813) 8 Camp. 4602, 
Meyer v. Everth, (1814) 4 Camp. 
22. 

6 Syers v. Jonas, (1848) 2 Exch. 
111; Harnor v. Groves, (1855) 
24 L. J.C. P. p. 56; Evidence 
Act s. 92, proviso 5. 

7 Russell v. Nicolopulo, (1860) 8 
C. B. N. 8. 802; cf. Towcrson v. 
Aspatria Agri. Socicty, (1872) 27 
L. T. 276 (warranty that bulk was 
fairly equal to analysis accom- 
panying sample, when made). 


Sec. 112.] CONDITIONS IMPLIED ON SALE BY SAMPLE. 


There may bea sale where the sample is the only 
description so as to constitute the sole touchstone of 
the contract.! 


Under the Common Law ona sale by sample there was 
no implied condition that the goods were merchantable, 
though the facts and circumstances of the case might justify 
the inference that this condition is superadded by the con- 
tract.’ So a sample negatived any implied condition of 
htness or quality.* 

But if the defect which rendered the goods unmerchan- 
table was a latent one, that is a defect not discoverable by 
the ordinary reasonable examination ofa prudent buyer,‘ 
the ordinary presumption that the mere correspondence 
of the bulk with the sample satisfies the contract is nega- 
tived, for the object of inspecting the sample or bulk is to 
give information, and if the sample is deceptive this 
object is defeated. But defects discoverable by the 
exercise of ordinary diligence in inspecting the sample, 
will not be a ground for rejection." But neither inspec- 
tion of the bulk nor use of the sample absolutely excludes 
an enquiry whether the thing supplied was otherwise in 
accordance with the contract.® 


In India although a sale is by sample, it may be inferred 
from the circumstances that there is an implied condition 
as to the quality of the article sold being of the 


1 Mody v. Gregson, (1868) L.R. 
4 Ex. p. 53; Carter v. Crick, 
(1 859) 28 L. J. Ex. 298. 

2 Mody v. Gregson, (1868) L. R. 


5 Heilbutt v. Hickson, (1872) L. 
R. 7 C. P. 488; see S. of G. Act 
s. 15. 


ê Drummond v. Van Ingen, 


4 Ex. p. 53; Sayers v. London 
and Birmingham Flint Glass Co., 
(1858) 27 L. J. Ex. 294. 

3 Benj. 5th Ed. 646; Drum- 
mond v. Van Injen, (1887) 12 A. 
C. 284, 294. 

* Mody v. Gregson, (1868) L. R. 
Ex. 49, 53. 


; oc 
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(1887) 12 A. C. p. 294 H. of L. ; 
S. of G. Act s. 15 (2) (c). 

7 Drummond v. Van Ingen, 
(1887) 12 App. Cas. p. 294, but for 
the rule in India, sec under s. 118. 

5 Mody v. Gregson, (1868) L.R. 4 
Ex. p. 56. 
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CONDITIONS IMPLIED ON SALE BY SAMPLE. [See. 112- 


description given, and that too in the case of specific 
goods. If the goods are specifically described in the 
contract? they must answer to their description? as well 
as correspond with the sample.* 

The buyer was entitled at Common Law to reasonable 
facilities for inspecting the bulk independently of any 
local or trade usage? ; and if there was a latent defect in 
the ample, which if present in the bulk, would renderthe 
goods unmerchantable, the same is to be taken as free 
from it.? The right to inspect may be varied by the ex- 
press terms of the contract, but where by the contract an 
opportunity to inspect is not given until after payment, 
payment does not prejudice the right of rejection if the 
bulk does not correspond with the sample P 

Primá facie the place of delivery is the place for com- 
paring the bulk with the sample." But this may be varied 
by the contract? Mr. Chalmers says the above is certainly 
the law in Scotland, but the question perhaps requires 
further consideration in England.? 

If the defect is a latent one, the contract will be 
construed as if the place in which an effective inspec- 
tion was first possible, were the place of inspection 


1 Shoshi Mohun Pal v. Nobo 
Kristo, (1878) 4 C. 801; see s. 
118. 

2 Drummond v. Van Ingen, 
(1887), 12 A. C. p. 294 H. of L. ; 
Cf. S. of G. Act, s. 15 (2) (o). 

8 Heilbutl v. Hickson, (1872) L. 
R. 7 C.P. 438; Randall v. Newson, 
(1877) 2 Q. B. D. p. 106 ; Mody v. 
Gregson, (1865) L.R. 4 Ex. p. $8; 
cf. Wren v. Holt, (1908) 1 K. B. 
610 C. A. 

4 Azémar v. Casella, (1866) L.R. 
2 C. P. 431, 677; Nichol v. Godtz, 
(1854) 10 Exch. 191; see Con- 
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tract Act s. 113. 

5 Lorymer v. Smilh, (1822) 1 
B. & C. I; 1 L. J. (OS) K. B. 7; 
but see Heyworth v. Hutchinson, 
(1867) L. R. 2 Q.B. 447 ; Polenghi 
v. Dried Milk Co., (1904) 10 Com. 
Cas. 42. 

9 Polenghi v. Dried Milk Co., 
(1904) 21 T.L.R. 118; see § 564. 

T Perkins v. Bell, (1898) 1 Q. B. 
193 C. A., 62 L. J. Q. B. 91. 

8 Heilbutt v. Hickson, (1872) L. 
R. 7 C. P. p. 456; Grimoldby v. 
Wells, (1876) L.R. 10 C. P. p. 895. 

? 6th Ed. p. 41. 


Sec. 112.] IMPLIED CONDITIONS. 


mentioned in the contract,! even after acceptance on 
examination? 

A mistake in the sample exhibited may prevent the for- 
mation of a contract? For if the seller sues for non- 
acceptance the buyer may set up the fact that the bulk 
tendered is not the bulk from which the sample was 
taken. But, ifthe buyer who did not know of the mistake 
at the time of the contract, sues for non-delivery, the seller 
is estopped from setting up that he showed a wrong 
sample by mistake,‘ on the principle that whatever a 
man’s real intention may be, if he leads other to act 
owing to his conduct, he is bound thereby.5 


As to estoppel see cases in note.’ 


In America it was held that when samples were given 
it was expressly stipulated that the buyer must inspect for 
himself, there was no warranty against false packing, there 
being no fraud.” Butin India the buyer could reject in 
such a case under section 1138 of the Contract Act.® 

Where au average sample was taken from numerous 
bales of brans, by taking samples from all the bales and 
mixing them, it was held that the buyer could not reject 
any bales as inferior to the sample, the true test being 
whether, if all the bales were mixed together, the quality 


1 Grimoldby v. Wells, (1876) L. 
R. 10 C. P. p. 396. 

2 Heilbull v Hickson, (1872) L. 
R.7 C. P. 488; 41 L.J. C. P. 228 
(boots for the French army), but 
there the defect was concealed by 
fraud of the seller. 

3 Megaw v. Molloy, (1878) 2 L.R. 
Ir. 530. 

* Scott v. Littledale, (1858) 27 
L. J. Q. B. 201, 8 E. & B. 815; 
Benj. 6th Ed. p. 107. 

5 Freeman v. Cooke, (1848) 2 
Ex. 654; Smith v. Hughes, (1871) 
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L. R. 6 Q. B. p. 607. 

6 3 Sm. L.C. 11th Ed. 724 ; Carr 
v. L.S N.W.R3. Co., (1875) 10 C.P. 
807 ; Harris v. G. W. Ry., (1876) 1 
Q. B. D. $30 ; Burkinshaw v. 
Nicholls, (1878) 8 A. C. 1004; 
McKenzie wv. British Linen Co., 
(1881) 6 A. C. 82; Miles v. 
Mcliwraith, (1882) 8 A.C. 120 
P. C. 

T Barnard v. Kellogg, (1870) 10 

Wall. 388. 

8 Cf. Gan Kim Swee v. Ralli 

(1886) 18 C. 287 P. C. 


599 
§ 601. 


Mistake in 
sample. 


American 
rule. 


Average 
sample. 


600 IMPLIED CONDITIONS. [Sec. 113. 


$ 601. of the bulk so formed corresponded to the sample.! 
Evidence was admitted in another American case that 
where a sample was drawn from some bags only, the 
custom was that the sample represented the average 
quality of the entire lot, not of each bag.? 


Sec. 113. | Where goods are sold as being of a certain denomination, 
iare there is an implied warranty that they are such goods as 
where goods are commercially known by that denomination, although the 
being of n^ bayer may have bought them by sample, or after inspec- 


certain tion of the bulk. 


mne Explanation. 

But if the contract specifically states that the goods, 
though sold as of certain denomination, are not 
warranted to be of that denomination, there is no 
implied warranty. 

Illustrations. 

(a) A, at Calcutta, sells to B twelve bags of ' waste 
silk’ then on its way from Moorshedabad to 
Calcutta. There is an implied warranty by A, 
that the silk shall be such as is known in the 
market under the denomination of ‘ waste 
silk. 

(b A buys by sample and after having inspected the 
bulk, roo bales of ‘Fair Bengal’ cotton. The 
cotton proves not to be such as is known in the 
market as ‘Fair Bengal.’ There isa breach of 
warranty. 


Beton Compare Sale of Goods Act, ss. 13 and 14 (2). 
ination. The first illustration is founded on Gardiner v. Grau? 

The second illustration uses the term ‘ warranty " 

in an instructive way. Clearly it means something 


totally different from the definition of a warranty in the 


2 Leonard v. Fowler, (1871) 44 Works, (1873) 114 Mass. 128. 
N.Y. 289, cited in Benj., 6th Ed. 3 (1815) 4 Camp. 144, 16 R.R. 
645. 764, approved in Josling v. Kings- 

2 Schnitzer v. Oriental Print ford, (1868) 18 C. B. N.S. 447. 
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Sale of Goods Act. The goods were clearly not what 
were ordered, and there was a failure to perform the 
contract.! 

The section is very much narrower in its terms than 
section 13 of the Sale of Goods Act. Butsection 13 of the 
Sales of Goods Act does not deal with a condition pro- 
perly so called? but trenches on the general law as to 
non-compliance with the contract? As Pollock, C. B. 
expressed itin a case where “foreign refined rape oil 
only warranted equal to sample" was sold, and rejected 
as not being wbat was commercially known under that 
description, *it is not exactly a warranty (which means 
condition in this passage); but if a man contracts to buy a 
thing he ought not to have something else delivered to 
him; for unless the seller showsthat the goods tendered 
correspond to those bargained for, he has not launched 
his case?; and the buyer has no duty cast on him to 
examine. 

The specific goods may even in England be sold by 
description and the buyer has then the right to reject 
them if they do not conform with the description.9 
For the property has not passed unless the descrip- 
tion is correct? It has been held in England that 
sale of goods by description must apply to all cases 
where the purchaser has not seen the goods, but is 
relying on the description. If there has been inspec- 
tion there is generally an absolute contract for the specific 
article." 


1 s it not a sale of specific 
bales ? 

2 See Bowes v. Shand, (1877) 2 
A. C.480. 

3 The Indian provision is in 
s. 39 Contract Act and is implied 
by s. 116. 

* Nichol v. Godls, (1854) 10 Ex. 
191, 23 L. J. Ex, 814. 


; oc 
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5 Bowes v. Shand, (1877) 2 A.C. 
456 H. of L.; Jackson v. Rotax 
Co., (1910) 2 K. B. 937 C A. : and 
see as to sales by description § 603. 

3 S. of G. Act, s. 13.; Varley v, 
Whipp, (1900) 1 Q. B. 518. 

7 Parsons v. Sexton, (1847) 4 
C. B. 899. 
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Chitty! says that if the subject matter be in esse and 
specific, the fact that the buyer has not inspected it does 
not necessarily show that he may not have agreed to take 
it such asitis. Ifthe article is specific, it is either corpo- 
really present in the sight of the buyer, or mentally identi- 
fied by him. The question then arises does he buy simply 
what he sees or identifies, cr does he buy only on the con- 
dition that it conforms to the description given. He may 
expressly so stipulate ; but in the absence of any express 
stipulation,? his intention must be gathered from the 
circumstances ; the general rule being that a contract for 
a specific article was a contract for that article as such.’ 
The Common Law rule was that, if the circumstances 
showed that the description given to specific goods was 
essential to their identity as the subject matter of the con- 
tract, in other words that the buyer contracted for them as 
described, so that the falsity of description made the goods 
substantially different things from those that were de- 
scribed so as to constitute a failure of consideration, the 
sale was by description? But the parties might contract 
that any stipulation should.be a condition which, if not 
complied with, would render the sale voidable.* 


It was said in Brailkwaite v. Foreign Hard Wood Co., that 
the buyer may reject goods after the property has passed, 
if they, in no respect, answer to the contract. 

But the English rule seems to depend on the doctrine 
that once the property has passed the goods cannot be 


1 10th Ed. 420, citing Chanter W. 390. 


v. Hopkins, (1888) 4 M. & W. 399; 
Olivant v. Bayley, (1843) 6 Q. B. 
288. 


2 Robertson v. Amazon Tug Co., 
(1881) 7 Q. B. D. p. 606 C. A. 


3 Kennedy v. Panama Mail Co., 
(1867) L. R. 2 Q. B. 580; Lomi 
(1829) 4 C. & P.16 
(pictures as genuine old masters); 
ct. Barr v. Gibson, (1888) 3 M. A 
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£ Head v. Tattersall, (1871) L. 
R. 7 Ex. 7; Gattorno v. Adams, 
(1862) 12 C. B. N. S. 560; see 
Calcutta Co. v. DeMattos, (1802) 
82 L. J. Q. B. 322 ; Beer v. Walker, 
(1877) 46 L. J. C. P. 677; 
Bannerman v. White, (1861) 10 
C. B. N. S. 844. 


5 Per Matthew, L.J., (1905)2 K. 
B. 648 C. A. 
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rejected : this does not apply in India But it is open 
to the parties to agree to buy a specific article as such 
without any description or condition,’ and any term as to 
description may be only intended as a collateral agree- 
ment.! 


The section therefore does not supply the buyer's only 
remedy, the goods may not be according to the contract 
under section 39. 

And having regard to the wide construction placed on 
the terms for a particular purpose,’ there may be a remedy 
under section 114. 

If the goods are commercially known by the denomi- 
nation under which they are sold, the buyer must, apart 
from warranty express or implied, take the risk as to 
quality or condition.* 

The section specially provides that the contract may 
specifically exclude any warranty. This of course must 
be so; the parties may make what contract they please, 
but apt words must be used.’ 

So too a sample shown may be the only description 
given,” 

The terms of the section are very wide, and it is 
apprehended that the warranty exists, although the buyer 
could have discovered the defects by inspection, and that 
there is no such qualification as in section 19 althougha 
Calcutta case takes a contrary view; but this conflicts 


with illustration (b). 


1 See § 559. 

2 Section 113, Explanation. 

3 See s. 114. 

t Sections 115, 116; Barr v. Gib- 
son, (1888)3 M. & W. 390 (strand- 
ed ship); Wieler v. Schtlizet, 


(1856) 17 C. B. 619, 25 L. J. C. P. 


89 (Calcutta linseed); cf. Braith- 
waile v. Foreign Hard Wood Co., 
(1905) 2 K. B. p. 558 ; see § 622. 
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Cunningham and Shepherd ? argue 


5 Ward v. Hobbs, (1878) 4 A. 
C. 18 (pigs sold with all faults). 

6 Sec 8 522. 

7 Mody v. Gregson, (1868) L. R. 
4 Ex. p. 63; Carler v. Crick, (1859) 
28 L. J. Ex. 238. 

8 Shoshi Mohun Pal v. Nobo 
Kristo, (1878) 4 C. 801. 

H 10th Ed. 381. 
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that the section cannot cover defects which by ordinary 
care might have been discovered, or were in fact dis- 
covered. 

If a buyer, after discovering a breach of condition, does 
not avoid the contract, he waives the condition as such. 
But it seems doubtful if he is affected by any thing but 
knowledge. 

The question! turns on whether section 19 or the princi- 
ple of section 19 applies to conditions and warranties. 
It is quite clear that such a principle cannot be imported 
in the face of express words. And as there is a clear 
distinction between representations and warranties which 
was judicially recognised in India before the Contract Act 
was passed,? it seems obvious that the exception to sec- 
tion 19 was intended to have no application to the case of 
warranties. Section 113 is express ; it clearly refers to 
specific goods? The only method of giving a meaning 
to both sections is to construe them as suggested. The 
point would be too obvious for argument, had not a 
Calcutta bench applied section 19 to ascertained goods in 
respect ofa warranty as to being commercially known by 
the denomination given in the contract. Reference was 
made to section 113, and the judgment then proceeded to 
overrule that section. But the whole judgment is, it 
seems, unsound. But if the buyer knew of the defect 
it will not be covered by a warranty or condition 


1 There was no such qualifica- 
tion at C. L: Tye v. Cynmore, 
(1818) 8 Camp. 462. 

2 See Turner Morrison & Co. v. 
Ralli Mavrojani, 2 B. L. R. O. C. 
127. set out § 405. See fer Sar- 
gent C.J. in Oceanic S. N. Co. v. 
Sooderdas, (1890) 15 B. p. 396; 
see Benj. 5th Ed. quoted in § 405. 

3 Cunningham and Shepherd 
take the view that it applies to 
unascertained goods only, 10th 
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Ed. 829; but how could unas- 
certained goods be inspected ? 
“ Bulk ” clearly means the whole 
and not a larger quantity from 
which the part bought is to be 
separate : sce s. 112. 

* Shoshi Mohum Pal v. Nobo 
Kristo, (1878) 4 C. SOl. The 
same view was taken in Oceanic 
S. N. Co. v. Sooderdas, (1890) 
14 B. 211; but on appeal this was 
doubted : 16 B. 389, 396, 397. 
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however general! But there must be clear evidence of 
knowledge.? 


The Sale of Goods Act? provides that there is an 
implied condition that goods sold by description shall 
correspond thereto; and * if bought from a dealer in such 
goods, the implied condition that the goods shall be of 
merchantable quality is subject to the proviso that if the 
goods have been examined there is no implied warranty 
as regards defects that such examination ought to have 
revealed, butit has been held they must nevertheless 
correspond to the description bargained for.’ 


In India® the rule, it seems, goes further than the Sale 
of Goods Act and implies a warranty in all cases from 
whomsoever purchased and irrespective of examination, 
that the goods shall not only correspond to the denomi- 
nation but shall be what are commercially known by that 
denomination. 


Even if the buyer is not protected against defects which 
he could have discovered, as an express warranty is likely 
to cause the purchaser to be more negligent,’ and the 
same reasoning applies to an implied warranty, this fact 
must be taken into consideration in considering what 
defects can be detected.’ 


In a suit for the price of goods the seller must prove 
that he delivered or tendered goods answering to the 


1 Margetson v. Wright, (1882) 
7 Bing. 603, 8 Bing, 464; Bayly v. 
Merrel, (1815) Cro. Jac. 387, 679; 
see Dyer v. Hargrave, 10 Ves. p. 
607. 

2 Wilson v. Short, 6 Ha. 361, 377 ; 
see Price v. Macaulay, 2 De G. M. 
& G. 346; Dyer v. Hargrave, 10 
Ves. 505; Colby v. Gadsden, 15 W. 
R. 1185, reversing 84 Beav. 416. 

3 Section 13. 
* Section 14 (2). 


OOG 


i 


e 





5 See Wallis v. Russell, (1902) 
2 Ir. R. 58b C. A.: Jones v. Just, 
(1868) L. R. 3 Q. B. 197. 

ê Section 118 and ss. 37, 51. 

7 Holliday v. Morgan, (1858) 
] E. & E. p. 4; Mowbray v. Merry- 
weather, (1895) 2 Q. B. 640. 

5 Holliday v. Morgan, (1858) 1 
E. & E. p. 4; Tye v. Cynmore, 
(1813) 8 Camp. 462 ; Mowbray v. 
Merryweather, (1895) 2 Q. B. 640 
C. A. 


605 


§ 605. 


English rule. 


Indian rule. 


Effect of 
warranty. 


Onus of 
proof. 


606 


8 605. 


§ 606. 


Commer- 
cially 
known 
by that 
denomi- 
nation. 


Trifling 


defects easily 


remedied. 


e "S 


GOODS SOLD AS OF A CERTAIN DENOMINATION. [See. 113. 


contract: But in order to come within this section the 
goods must be contracted for as being of a particular 
denomination,? or the circumstances must show the 
existence of an implied description,® i.e., that the buyer 
relied on the description, and the contract if relating to 
specific goods, may imply no such condition.® 

The phrase commercially known by that denomination 
apparently means the same as the rule laid down in Jones 
v.' Just that the goods must be merchantable under 
their description, or as it was put in an earlier case sale- 
able in the market under the denomination mentioned in 
the contract. The goods must be of merchantable quality 
in fact ; the circumstance that the buyer obtained a sound 
price for them in re-sale will not prove them to be mer- 
chantable for the defect may be latent,$ and though under 
section 116 the seller is not responsible for latent defect 
if the goods answer the description given, this will not 
apply if the goods are unmerchantable, for that implies 
that they do not answer to their description. 

Furthermore it was held that ‘merchantable’ does not 
mean that the goods are merchantable if they only want 
some trifling thing done to make them immediately sale- 
able, but it means something which is merchantable at 
the time when the tender is made by the seller; This 
conflicts with an earlier decision of the Court of Appeal 
not cited in the above case, where the contract being for 
a large number of goods and some not being according to 
contract, it was held, the defects being slight and easily 
remedied, that “as a lot the articles did not differ sc 


1 Jackson v. Rotax Co., (1910) 5 Gardiner v. Gray, (1815) 4 
2 K. B. 987 C. A.; Bowes v. Shand, Camp. 144. 


(1877) 2 A.C. 480. 9 Wreler v. Schilizzi, (1858) 17 
2 See ante § 608. C. B. 619, Benj. 5th Ed. p. 637. 
5 Wren v. Holt, (1908) 1 K. B. 7 Jackson v. Rotax Co., (1910) 
610. 2 K. B. p. 948, 950 C.A.; Tarling 


* (1868) L.R. 8 Q.B. 197; 87 L. s O'Riordan, 2 L. R. Ir. 82. 
J. Q. B. 89. 
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as to entitle the buyer to reject.’”! The distinction may 
turn on the rule de minimis,? but the two decisions seem 
hard to reconcile. And Jackson v. Rotax Co.’ is in accord 
with an earlier ruling, where the contract was for cotton 
to be delivered in merchantable condition, ‘the damaged 
if any, to be rejected, provided it cannot be made mer- 
chantable ' and it was held that at all events the bulk 
must be in merchantable condition when tendered and 
that it was not sufficient that it might be made merchant- 
able. It seems on general principles that a party must 
tender goods in proper condition and apart from a 
possible opportunity to make a second tender is not en- 
titled to further time beyond that allowed by the contract 
to make the goods conform to the contract.5 


Merchantable quality applies to natural products and 
complicated machines.® 

The term denomination probably means the same as the 
the term description in the Sale of Goods Act and is not 
necessarily synonymous with kind orclass. Itis a sale by 
description in all cases where the buyer has not seen the 
article sold and relies on the description given him by the 
seller.’ 

The Sale of Goods Act certainly draws no distinction 
between the nature of the goods sold and their other 
qualities, when it speaks of description in section 18, and 
there is no authority for such a distinction.? 


1 Easterbrook v. Gibb, (1887) 3 
T. L. R. 401 C.A.; cf. Braithwaite 
v. Foreign Hard Wood Co., (1905) 
2 K. B, p. 553. 

2 See § 518. 

3 (1910) 2 K.B. p. 943, 950 C.A. 

* Morgan v. Galh, (1865) 84 L. 
J. Ex. 165, 3 H. & C. 748, not 
cited in Easterbrook v. Gibb supra. 

5 Buddree Doss v. Ralli, (1887) 

C. 678. 
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€ Bristol Tramways v. Fiat 
Motor Co., (1910) 2 K. B. p. 840 
C. A. 

7 Varley v. Whipp, (1900) 1. Q. 
B. 513, 69 L. J. Q. B. 333. 

3 Wallis v. Pratt, (1910) 108 L. 
T. R. p. 124 C.A., but see Braith- 
waite v. Foreign Hard Wood Co., 
supra, and, as to damages, s. 53(2) 
and (8) ; and Bostock v. Nicholson, 
(1904) 1 K, B. 725. 
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It would seem that under the section a sale of a ship 
would not cover the case of a stranded ship as was held 
in Barr v. Gibson! for a ship almost hopelessly stranded 
would hardly be commercially of the denomination ofa 
ship ; "commercially" must mean more than merely of 
that denomination. 

Sales of Skirving's swedes? and Calcutta linseed,’ are 
sales by description. 

An immaterial variation from the description does not 
matter,* apparently under the rule de minimis.5 

For the distinction between sales by description and 
sales under a trade or patent name, see Bristol Tramways 
Co. v. Fiat Motor Go 

The cases of sales of securities where in England a 
condition that they are genuine has been implied would 
come under this section, though it is also under the con- 
tract itself? that a seller of bills of exchange, notes, shares, 
certificates and other securities, is bound to deliver as a 
condition precedent genuine documents, and not false or 
counterfeit documents, or such as are not marketable 
under the denomination used in describing them.® Itis 
not sufficient to deliver a document of some value but not 


of the description given.® 


1 (1833) 8 M. & W. 890. 

2 Allan v. Lake, (1852) 18 Q. B. 
560. 

8 Wieler v. Schilizzi, (1860) 17 
C. B. 619, 25 L. J. C. P. 89. 

t Hopkins v. Hitchcock, (1803) 
82 L. J. C. P. 154; sccus if it is 
material, Powell v. Horton, (1886) 
2 Bing. N. C. 668. 

5 Jackson v. Rotax Co., (1910) 
2 K. B. 937, 945 C. Ar see 
S 518, but see p. 464. 

* (1910) 2 K. B. p. 889 C. A. 
set not under s. 115. 

7 See Kennedy v. Panama Mail 
Co., (1867) L. R. 2 Q. B. p. 687 
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Where a company sold a bill 


for principle. 

8 For similar American law see 
Meyer v. Richards, (1895) 163 U. 
S. 385; Joncs v. Ryde, (1814) 6 
Taunt. 488 (forged navy bill); 
Young v. Cole, (1837) 3 Bing. N.C, 
724 (repudiated bonds); Gompertz 
v. Bartlett, (1858) 23 L. J. Q. B. 
66 (unstamped foreign bills of 
exchange); Gurney v. Womersley, 
(1854) 24 L. J. Q. B. 46 (forged 
acceptance). 

? Gurney v. Womersley, (1854) 
24 L.J. Q. B. 46, but see Sada 
Kavaur v. Tadepally, (1907) 80 M. 
284, discussed in § 528. 
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of exchange to a bank representing that the company 
was liable thereon, whereas it was not, it was held that 
the bank could sue for money received by the company to 
the use of the bank.! The Court considered the case 
within section 18. Pollock? suggests the case was one of 
common mistake, under section 20, entitling the party who 
had paid the money to recover it under section 72. In 
England the ground for recovery of purchase money is as 
. for a total failure of consideration and a breach of implied 
warranty of title’; but the terms of the contract may be 
subject to all faults or the like: such clauses have been con- 
sidered above.* But it has been held that in such cases 
the buyer can only recover any price paid and not damages 
for breach of a contract to deliver genuine shares,’ but in 
India section 75 covers the case. The rights of the buyer 
may be lost by laches.? 

If the buyer gets what he contracts for it is immaterial 
that it is valueless,” and it has been held that a letter of 
allotment in a contract for shares, there being no shares, 
is, under a custom of the stock exchange,® a good tender. 


Where goods have been ordered for a specified purpose, 
for which goods of the denomination mentioned in the 


order are usually sold, there is an implied warranty by 

the seller that the goods supplied are fit for that purpose. 
Illustration. 

B orders of A, a copper manufacturer, copper for 

sheathing a vessel. A, on this order, supplies copper. 


There is an implied warranty that the copper is fit for 
sheathing a vessel. 


1In re Nursey Spinning Co., 8 C. B. 845. 


(1880) 5 B. 92. e Pooley v. Brown, (1861) 31 L. 
3 Contract Act, 2nd Ed. 96. J. C. P. 184. 
* Raphael v. Burt, (1884) Cab. " Lamcrt v. Heath, (1846) 15 
& E. 326. M. & W. 486, 
& § 522. 8 Mitchell v. Newhall, (1846) 
5 Westropp v. Solomon, (1849) 15M. & W. 308. 
89 
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The law in India seems to be wider than in England, 
for i£ goods are ordered for a specified purpose there is 
an implied warranty of fitness, provided the goods of the 
denomination mentioned are usually sold for such a 
purpose. 


The corresponding English section! of the Sale of 
Goods Act implies a condition that the goods are reason- 
ably tit for the purpose and has three provisoes:—(1) The 
buyer must show that he relies on the seller's skill of 
judgment. (2) It must be the seller's business to supply 
such goods. (3) If the contract is for a specified article 
under its patent or trade name, there is no implied war- 
ranty. 

This second proviso is clearly not the law in India. 
Whoever sells goods under such a contract is bound to 
supply such as are fit for the specified purpose. The 
third proviso depends on the construction of section 115. 
Under the Common Law a condition of htness or quality 
was implied only so far as a buyer did not buy on his 
own judgment.? A distinction was made between cases 
where the buyer had an opportunity of examining the 
goods and those in which he had none. This was 
abrogated by the Contract Act and also by the Sale of 
Goods Act.* 

The Common Law distinction between a purchase of 
specific as distinguished from ascertained goods has 
likewise been abrogated by both the English 5 and the 
Indian Codes$ 'The former Common Law presumption 
that if he inspected, the buyer relied on his own judg- 
ment, no longer holds in either country >: in England it 
is now a question of fact.5 The American law is that 


1 S. 14 (1). 5 Wallis v Russell, (1902) 2 Ir. 

2 Benj. 6th Ed. 625. R. 686 C. A. 

3 Jones v. Just, (1865) L. R. 3 6 See, however, Pollock 2nd 
Q. B. 197, 87 L. J. Q. B. 89. Ed. 428, where Wallis v. Russell 

¢ Chalmers, 6th Ed. 86. is not cited. 
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the fundamental enquiry must always be whether under 
the circumstances in the particular case the buyer had 
the right to rely and necessarily relied on the — 
of the seller and not on his own.? 

The illustration to the section is taken from Jones v. 
Bright? which was quoted by Miller J. in Jones v. Just® 
as an authority for the proposition that the buyer must 
rely on the seller’s judgment. It would seem then that 
the Legislature deliberately abrogated the Common Law 
rule. Sir F. Pollock * is of opinion that the words " have 
been ordered" imply that the buyer relies on the 
seller's judgment. But this seems very strained. It 
might be argued that the Common Law rule was not 
abrogated, the Act not being exbaustive ; but that cannot 
be deduced by assigning pregnant meanings to common 
words in the Act. But there is no fundamental principle 
according to which a seller should be excused the faith- 
ful performance of his undertaking because of the mental 
attitude of the buyer: if the seller desires to escape 
liability he can bargain accordingly, and thereby court 
more rigorous inspection : and semble the plain meaning 
of the words must be adopted, and it seems that if goods 
are ordered for the specified purpose that is a reliance on 
the seller's consequent responsibility to supply goods fit 
for that purpose, rather than a reliance on the seller's 
judgment ; and there is no obvious ground for importing 
into the plain language of the code the Common Law 
rule. 


The goods must be ordered for a specified purpose 
to create the implied warranty ; merely mentioning the 
purpose when ordering goods of a well known ascertained 
kind, will be insufficient. 


1 Kellogg Bridge Co. v. Hamil- 728,7 L. J. (O. S.) C. P. 213, 

fon, (1883) 110 U.S. (3 Davis) 3 (1868) L. R. 8 Q. B. 197. 

108, Story on Sales s. 366. * 2nd Ed. 428, no one else has 
2 (1829) 6 Bing. 583, 80 R. R. suggested this. 


Lt , Q le 
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It would seem that the warranty arises, no matter what 
the article ordered may be ; and that section 115 does not 
limit section 114. 


It does not seem necessary that the purpose should be 
actually stated if there is a fair inference that the goods 
were ordered for a particular purpose. Where a draper 
bought a hot water bottle from a chemist the Court said 
it might justly be inferred that the goods were bought 
and sold for the specific purpose of being used as a hot 
water bottle.! Soon a sale of milk, the jury might reason- 
ably infer that the milk was ordered for the purpose of 
being consumed.? It was heldin Ireland by a Division- 
al Court that particular purpose under section 14 (1) Sale 
of Goods Act, was not so much particular purpose as dis- 
tinct from general purpose, but it is a purpose stated to the 
seller as distinct from absence of purpose stated to the 
seller. Collins, M. R., said it means that in the particular 
case it was sold with reference to a particular purpose.* 
Knowledge of the purpose may be imputed by reason of the 
character and name of the goods ordered.5 If the seller 
knows of a general purpose to which the goods may be 
applied, but not of the special purpose contemplated by 
the buyer, he fulfils his contract by supplying goods fit for 
the general purpose only.5 For where an article is capa- 
ble of being applied to a variety of purposes, the buyer 
must, to raise an implication of a warranty of fitness, par- 
ticularise the specific purpose which he has in view.’ 


Q1 Preist v. Last, (1908) 2 K. B. 
148. 

2 Frost v. Aylesbury, (1906) 1 K. 
B. p. 612. 

3 Wallis v. Russell, (1902) 2 Ir. 
R. p. 696 (crabs for tea). 

* Preist v. Last, (1908) 2 K. B. 
148 C. A. 

5 Drummond v. Van Ingen 


(1887) 12 Ap. Ca. p. 293; Joncs v. 
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Padgett; (1890) 24 Q. B. D. 650, 
see Bombay Burmah Co. v. Aga 
Mahomed, (1011) 16 C. W. N. 981 
P. C. 


9 Jones v. Padgett, (1890) 24 
Q. B. D. 650 C. A. (indigo blue 
cloth). 


7 Preisl v. Last, supra; Drum- 
mond v. Van Ingen, (1887) 12 
A. C. p. 298 (H. of L.) 


Sec. 114.] FIT FOR A PARTICULAR PURPOSE. 


The purpose for which the goods were ordered need 
not be mentioned in the written contract, but may be 
proved aliunde if such evidence does not contradict the 
contract! 


The purpose intended may be gathered from the cir- 
cumstances of the case and from previous transactions 
between the parties? the course pursued by the parties, 
and from their conduct and acts and writings antecedent 
to but leading up to the contract itself. 


Even where the sellers' agents are to pass the goods as 
arbitrators, still they must act honestly and impartially and 
apply their minds to consider whether the goods are ht 
for the purpose required.* 


If the buyer suggests alterations in the mode of manu- 
facture or the use of particular materials, he may never- 
theless rely on the seller to supply goods fit for his 
purpose, though such suggestions cause the unfitness,’ 
but it is otherwise in England if the contract is for goods 
made in a particular way or according to plan or of speci- 
fied materials,? unless the contract is to produce goods fit 
for a particular purpose. But the reason given for this 
exception is that the buyer is relying on his own judgment, 


1 Jacobs v. Scolt, (1899) 2 Fraser 
70 (H. of L.) 

2 Strongilharm v. North Lons- 
dalc Iron Co., (1905) 21 T. L. R. 
857 C. A. 

3 Gillespie v. Cheney, (1896) 2 
Q. B. 63 which was approved in 
Crichlon v. Love, (1908) S. C. 818, 
where it was held that conversa- 
tions might show the particular 
purpose. Shepherd v. Pybus, (1842) 
3 M. & G. 68; Jacobs v. Scott, 
(1899) 2 Fraser (H. of L.) 70; con- 
tra, Warren v. Keystone, (1886) 65 
Mary1547 (American). The prin- 
ciple is that a collateral agree- 
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ment can be proved apart from the 
written contract, and the commu- 
nication of the purpose raises a 
legal implication of a collateral 
term. 

* Bombay Burmah Co. v. Aga 
Mahomed, (1911) 15 C. W. N.981 
P. C. 

5 Hall v. Burke, (1886) 3 T.L.R, 
168 C. A. 

$ Hall v. Burke, supra; Cun- 
ningham v. Hall, (162) 86 Mass. 
208 (ship ordered to be made of 
pine plank). 

7 Hydraulic Engineering Co. v- 
Spencer, (1886) 2 T.L.R. 654 C.A, 
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and this would not in India affect the case. For if the 
buyer, whatever his instructions are, orders goods for a 
particular purpose, the seller by implication of law under- 
takes that they shall be so fit, but he can of course protect 
himself by an express term. 

This section covers the English cases of provisions 
supplied to a wholesale dealer, which although not actu- 
ally unsound, nevertheless contain matter rendering the 
food unmarketable, as where whisky was supplied as 
ordered coloured to look like rum, but coloured with log- 
wood which made it unsaleable and the sellers were held 
liable in damages:! 

The illustration seems to be founded on Jones v. Bright,? 
where copper was ordered for sheathing a- vessel, and 
carefully selected for that purpose by the seller: it how- 
ever contained a defect unknown and unsuspected. The 
seller was held liable. A similar condition was implied on 
the sale of electric power where it was sold to drivea 
machine and its source was not indicated to the buyer. 

The warranty implied is that the goods are fit for the 
purpose specified, and not reasonably fit as in the Eng- 
lish Act, which has been construed to mean not merely 
that they can be used for the purpose, but are commer- 
cially suitable, and are not such that no prudent manu- 
facturer or user would use for such a purpose.* This 
seems to show that " reasonably fit" is wider than “ fit." 
Generally such goods would also come within section 113 
and unless commercially fit for the purpose required, would 
not be commercially known under this denomination. 


1 Macfarlane v. Taylor, (1868) 
L. R. 1 Sc. Ap. 245 (H. of L.) 

2 (1829) 5 Bing. 533. 

5 Bentley v. Metcalfe, (1906) 2 
K. B. p. 553. Itseems that gas, 
water and electricity are goods 
in India: though this is doubtful in 
England, but they can be stolen : 
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Fercns v. O'Brien, (1888) 11 Q. B. 
D. 21 ; and see County of Durham 
E. P.Co. v. Inland Revenue,(1909) 
2 K. B. p. 609. 

* Strongilharm v. North Lons- 
dale Iron Co., (1906) 21 T. L. R. 
857 C. A. (lime for iron works). 


Sec. 114.] IMPLIED CONDITION OF FITNESS. 


Fit seems to mean commercially fit and not merely that 
they could be used for the purpose, and the purpose may 
be a commercial purpose. The seller’s liability to supply 
goods that are "fit" is an absolute one. Consequently 
he is not discharged by reason that the defects in the 
goods are latent ones. This was also the Commcn Law 
rule! and is the present English rule.? 


A buyer may recover damages for a latent defect al- 
though he has resold the goods,’ or used a great part of 
them. Where the defendants sold molasses and casks 
for the same, the price to include cooperage, and agreed 
to ship the same in three days, it was held that they war- 
ranted that the casks should be sufficiently and properly 
coopered for any reasonable voyage from Calcutta. But 
generally an implied condition does not extend to the 
package or receptacle in which goods are contained,® but 
where disinfectant was sold in a tin, the view taken was 
that there was an implied condition that the tin was 
reasonably fit to be opened safely.? 

Where mortar was sold for some building operations, 
and subsequently the building was condemned by the 
local authorities on the ground that the mortar was bad, 
the seller was made to pay the cost of pulling down and 
rebuilding. Where an orchid was sold at auction as a 
white variety for £20, and after two years flowered pur- 
ple, it was found that if white it would have been worth 
£50 at the time of the sale, and damages were given for 
£909 So where poisonous sugar was sold to brewers for 


Hyde 123. 


^ Gower v. Van Dedalzen,(1887) 
8 Bing. N. C. 717; Ormrod v. 
Huth. (1845) 14 M. & W. 651. 


7 Clarke v. Army and Navy 


1 Randall v. Newson, (1877) 2 
Q. B. D. 102 C. A. 

2 Frost v. Aylesbury Dairy Co., 
(1905), 1 K. B. 608 C.A ; Wallis v. 
Russell, (1902) 2 Ir. R. 685 C.A. 


3 Wieler. v. Salilizzl, (1856) 17 
C. B. 619, 25 L. J. C. P 


* Josling v. Kingsford, ri 13 
C. B. N. S. 447,32 L. J. C. P. 94. 


5 Palmer v. Cohen, (1868) 1 


Co-op. Soc., (1903)1 K.B. 155 C. A, 


8 Smith v. Johnson, (1899) 15 
T. L. R. 179. 


° Ashworth v. Wells, (1898) 78 
L. T. 186, 14 T. L. R. 227 O. A. 
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brewing, the seller had to pay the cost of advertising that 
the materials for brewing had been changed, (that being 
a reasonable step to protect the plaintiff’s business), and 
the loss caused to the plaintiffs by destroying the bad 
beer. The seller of the sugar then sued the persons (rom 
whom they bought poisonous sulphuric acid to prepare 
the sugar for brewing ; it appeared that they might have 
discovered the defect by the exercise of ordinary cure. 
They recovered the price paid for the acid, the value of 
goods spoilt by being mixed with it, but not damages for 
injury to their business reputation, or damages for which 
they became liable to the brewers, as not directly and 
naturally arising from the breach of warranty? In 
America if animals are sold for breeding, there is no war- 
ranty that they are ft. But the contract if the defect was 
known to the seller, is void for fraud. So the sale of 
animals known to be diseased was held to be a fraud, and 
the vendor was held liable for consequent loss of vendee’s 
other stock? 


Upon the sale of an article ofa well-known ascertained 
kind, there is no implied warranty of its fitness for any 
particular purpose. 


Illustration. 


B, writes to A, the owner of a patent invention for 
cleaning cotton :—'' Send me your patent cleaning 
machine to clean the cotton at my factory." A 
sends the machine according to order. There is 
an implied warranty by A that it is the article 
known as A’s patent cotton cleaning machine, but 


1 Hilden v. Bostock, (1902) 18 seller to be impotent ws sold for 
T. L. R. 317. brecding purposes, the seller was 

2 Bostock v. Nicholson, (1904) 1 held liable for loss of milk because 
K. B. 725, 73 L. J. K. B. 624, 9 the buyer's cows were not with 
Com. Cas. 200. calf ; Maynard v. M., 49 Vt. 297. 

5 McQuaud v. Ross, 55 N. Y. t Groscby v. Stapleton, 94 Mc. 
705. Where a bull known to the 423. 
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none that it is fit for the particular purpose of 
cleaning the cotion at B’s factory. 

The distinction between the principle of this section 
and of section 114 is well-known in England and has been 
stated to be that if aman orders in express terms an 
article known by a patent or trade name under that name, 
and gets it, he cannot complain that it will not answer 
some specific purpose for which he wanted it, even 
although he told the vendor before he ordered it the pur- 
pose for which he required it.! The buyer may make an 
express condition if he desires that the article should 
answer the purpose, but the seller is not bound to refrain 
from carrying out his order for a machine because it is 
ill adapted for or wholly incapable of effecting the purpose 
mentioned in the order. But this must be confined to 
articles which have in fact a patent or trade name under 
which they can be ordered.* [t is one thing to order a 
Fiat omnibus ; an order which is only intelligible if there 
be such an article known to the public or the trade ; it is 
quite another thing to order an omnibus to be made by the 
Fiat company, although in the latter case the company 
might have adopted patterns and devices which were its 
own exclusive property : the former is within the proviso, 
the latter isnot. Anomnibus made by the Fiat company 
may well be described as a Fiat omnibus, but such nomen- 
culture does not necessarily constitute a trade name; 
ifit did, a manufacturer could always get the benefit 
of the proviso by labelling all the goods made by him 
with his own name. A trade name must be acquired 
by user, and it is a question of fact if it has been so 
acquired.? 

The illustration does not imply that 4 knew what sort 
of cotton B proposed to clean. Had B particularised 


1 Secus if ordered for that 2 Bristol Tramways v. Fiat 
purpose. Motor Co., (1910) 2 K. B. p. 889 
C. A. 
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his special brand of cotton, the contract might be differ- 
ently construed.! l 

The illustration is apparentiy founded in Chanter v. 
Hopkins! where a brewer ordered “your patent hopper 
and apparatus to fit up my brewing copper with your 
smoke consuming furnace.” ‘The thing proved a failure, 
but the buyer was made to pay for it. 

There seems to be a cogsensus of opinion among text 
writers that this section and the proviso to section 14 (1) of 
the Sale of Goods Act are substantially tothe same effect.? It 
seems, however, that it is not by way of a proviso to section 
114; it does not appear to be so from its position in the 
Act ; and the reasonable construction of the two sections 
would be to treat section 115 as a general rule and sec- 
tion 114 as an exception, though not drafted as such 
because it covers wider ground. 

The reason for the exception to section 14 (1) of the Sale 
of Goods Act is that if the buyer defines the specific article 
or class of goods he requires to fulfil his purpose, he buys 
on his own judgment, and although he communicates to 
the seller the particular purpose for which he wants the 
goods, he must take the risk of their adaptability, for 
the seller has no option to supply anything else. 

It is not necessary that the thing ordered should be a 
specific thing, "e, identified and agreed upon at the 
time of the contract; it is sufficient if it be an unascer- 
tained article of a definite kind, a “specified article." The 
proviso to section 14 (1) has been held to be intended 
to meet the case not of the supply of raw commodities 
or materials, but of manufactured articles such as steam 


1 Chanter v. Hopkins, (1888) 4 
M. & W. 399; cf. Paul v. Corpor- 
ation of Glasgow, (1900)3 Fraser 
119 ; Ollivunt v. Bayley, (1848) 5 
Q.B. 283, 18 L. J. Q. B. 84; Pri. 
deaux v. Bunnett, (1857) 1 C.B.N. 
S. 613 (an attempt to fix every 
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patentee with a warranty) :Mallan 
v. Radloff, (1864) 17 C B.N.S. 588 
(soap frames warranted perfect). 

2 Pollock, 2nd Ed. 429 ; Chal- 
mers, 5th Ed. 34; Cunningharn 
& Shepherd, 10th Ed. 884. 
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ploughs or any form of invention which has a known 
name and is bought and sold under its known name 
patented or otherwise.! There may, however, Dean ex- 
press engagement of a seller to supply a patent article fit 
for the buyer's purpose.’ 

In the absence of fraud and of any express warranty of 
quality, the seller of an article which answers the descrip- 
tion under which it was sold, 1s not responsible for a latent 


dofect in it. 
Illustration. 


A sells B a horse, It turns out that the horse had, at 
the time of the sale, a defect of which A was 
unaware. A is not responsible for this. 





This section is a restricted application of the old Com- 
mon Law principle of caveat emptor. Apparently the 
section is based on Parkinson v. Lee? 

The meaning of latent seems under the English sale as 
stated in Redhead v. M. Ry.* 

The article must exist,? but may be valueless. 

The illustration suggests that the seller must be unaware 
of the defect; but illustration (a) to section 17 shows 
that this is not so. And in a sale by auction, unless steps 
have been taken to conceal the defect, there is no fraud.® 

There is no corresponding section inthe Sale of Goods 
Act. The section does not in any way effect the implied 
warrantees in the foregoing sections. The English 
condition of description and the American warranty of 


1 Gillespie v. Cheney, (1896) 2 
Q.B. 59, 64; 12 T.L.R. 274. 

2 Chantcr v. Hopkins, (1888) A 
M. & W. p 405; Hydraulic Engi- 
neering Co. v. Spencer, (1886) 2 
T. L. R. 654 C.A. 

3 (1802) 2 East. 814; 6 R.R. 429, 
criticised in Jones v. Bright, (1829) 
5 Bing. 688 ; said to be overruled 
in Randall v. Newson, (1877) 2 Q. 
B. D. p. 106 C. A.; see however 
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Mody v. Gregson, (1868) L. R. 4 
Ed. 49; Barr v. Gibson, (1888) 8 
M. & W. 897. 

* L. R. 2 Q. B. 412, 4 Q. B. 379. 

5 Contract Act, s. 20. 

e Schneider v. Heath, (1813) 3 
Camp. 506; Ward v. Hobbs, (1877) 
8 Q. B. D. p. 162, (1878) 4 A. C. 13; 
Baglehole v. Walters, (1811) 3 
Camp. 154, 18 R. R. 778. 
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identity are subject to the single principle that the seller 
shall deliver what he contracted to sell.* 


The defect may be such as to prevent the article deli- 
vered from coming under the denomination of the de- 
scription in commercial language. Where there is not 
a question of warranty but a failure to deliver the goods 
bargained for, the fact that the defect in the goods 
tendered was latent does not make such tender a compli- 
ance with the contract. Nor does it affect the seller's 
liability on an implied condition of fitness.? 

In England a general express warranty does not usually 
extend to defects apparent on simple inspection, requiring 
no skill to discover them, nor to defects known to the 
buyer. Butthe warranty may be so expressed as to pro- 
tect the buyer against consequences growing out of 
patent defects.? 

But if there is an express warranty it is material to . 
determine if the defect was so patent that the buyer was 
bound to notice it, as he might naturally exercise less 
vigilance where he had a warranty to rely on. Further‘ 
an inspection directed to one point will not be considered 
as an inspection on other points.’ 


Where a specific article, sold with a warranty, has been 
delivered and accepted, and the warranty is broken, the sale 
is not thereby rendered voidable, but the buyer is entitled 
to compensation from the seller for loss caused by the breach 
of warranty. 


1 Meyer v. Riciiards, (1895) 163 
U. S. 385. 

2 Josling v. Kingsford (1863) 18 
C. B. N. S. 447, 32 L. J. C. P. 94. 

3 Randall v. Newson, (1877) 2 
Q. B. D. 102; Frost v. Aylesbury 
Dairy Co., (1905) 1 K. B. 608. 

* Benj. 5th Ed., 665. 

5 Liddard v. Kain, (1824) 2 
Bing. 183 ; Margetson v. Wright, 
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(1832) 7 Bing. 603, 8 Bing. 454; 
Bayly v. Merrel, (1615) Cro. Jac. 
387; Butterfield v. Burroughs, 
(1706) 1 Salk. 211. 

6 Mowbray v. Merryweather, 
(1895) 2 Q. B. 640 C. A: Tye v. 
Cynmore, (1813) 8 Camp. 462. 

7 Cowdy v. Thomas, (1877) 86 
L. T. N. S. 22, 


See. 117.] BREACH OF CONDITION AS TO SPECIFIC GOODS. 


Illustration. 


A sells and delivers to B a horse warranted sound. 
The horse proves to have been unsound at the time 
of sale. The sale is not thereby rendered voidable, 
but B is entitled to compensation from A for loss 
caused by the unsoundness. 





The effect of this section has been discussed in para- 
graph 559. The illustration is based on Street v. Blay, 
which is no longer law in England.? 


Doubtless the parties can make what contract thev 
please, but the section displaces the usual English pre- 
sumption that a stipulation in the case of a specified arti- 
cle in which the property has passed does not go to the 
root of the contract. And in England the old rule draw- 
ing a distinction between sales of specific goods and un- 
ascertained goods? has been almost abrogated by Varly v. 
Whipp.* 

It is convenient to discuss next the question of accept- 
ance ; the buyer's duty to accept depends on the suffici- 
ency of the seller's offer to deliver. 

The question of acceptance is only material where there 
is a right to reject. In England the order and selection of 
specific goods by a buyer, having an opportunity to 
inspect them, is conclusive of acceptance P and even if 
there is no opportunity to inspect if the contract is to take 
identified goods absolutely there is no further question of 
acceptance. Ordinarily if the property in the goods has 


(1861) 1 B. & S. 299; Castle v, 


1 (1881), 2 B, & Ad. 456, 86 R.R. 
` Sworder, (1861) 6 H. & N. 828; 


626. 


2 Heilbutt v. Hickson, (1872) 
L. R. 7 C. P. p. 449. 


3 Heyworth v. Hutchinson, 
(1867) L. R. 2 Q. B. 447, 451. 
* (1900) 1 Q. B. 518. 


5 See Cusack v. Robinson, 
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Kershaw v. Ogden, (1865) 8 H. & 
C. 717; but these were cases under 
the statute of frauds, see § 616. 

ê See Pettitt v. Mitchell, (1842) 


4 M. & G. 819, but se now S. of 
G. Act s. 84 (1). 
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passed, the question of acceptance does not arise! But 
whether the goods were originally specific or the pro- 
perty passes by election, the buyer may by the contract 
have the right to subsequently reject the goods under a 
condition subsequent express or implied from the circum- 
stances.? 

Under the English Law in some cases the buyer may 
reject goods in which the property has passed, as where 
goods have to be despatched by a carrier and their condi- 
tion may (though not necessarily) be affected by the 
duration of the transit. It may, therefore, be presumed that 
the parties have in the circumstances agreed that the pro- 
perty shall pass on the despatch of the goods if they then 
are according to the contract, so as to cast upon the buyer 
the usual risks of ownership, but that the buyer shall have 
the right to rejecting the goods if on their arrival they 
are unmerchantable.? There is also the case of entire 
quantities deliverable by instalments, when the buyer may 
in certain cases reject previous deliveries if the entire 
quantity is not sent.‘ 

In India in the case of specific goods, section 117 enacts 
a rule which is somewhat obscure,® for the right to reject 
is only lost after delivery * and acceptance; this appears to 
modify the English rule, and the passing of the property, 
it seems, does not invclve acceptance,’ but the buyer has a 
right on delivery,? to elect to reject goods which do not 


1 Benj. 5th Ed. 748, citing —L.J.C.P. 677. 


Nichols v. Morse, (1868) 100 Mass, 
528. 

2 Couston v. Chapman, (1872) 
L.R. 2 Sc. Ap. p. 254; L.R. 2 H.L. 
250; Lamond v. Davall, (1847) 9 
Q B.1030; Head v. Tattersall, 
(1871) L.R. 7 Ex. 7. 

8 Per Blackburn, L. J., Calcutta 
Co.v. De Mattos,(1862) 82 L.J.Q.B. 
322; Beer v. Walker, (1877) 46 


C30 qi C 


* Sec § 683. 

5 Section 38 also gives a right of 
inspection after delivery and is not 
confined to unascertained goods. 

* A word of varied meaning, 
but apparently used to signify 
actual receipt. 

7 Sec § 659. 

8 Cf. the Scotch rule S. of G. 
Act s. 11 (2). 
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correspond withthe conditions of description or quality — 8 614. 
contained in the contract. 

It seems that this right is not lost by any acceptance 
implied from the sale of specific goods, nor is it affected 
by any examination previous to delivery. This is also 
deducible from section 38 which applies to all contracts, 
and gives a right of inspection on tender. In the same way 
section 113, which undoubtedly refers to specific goods,} 
makes the warranty which under section 117 gives a right 
of rejection, independent of and unaffected by previous 
inspection.? 

The position approximates to that in England where 
` though the property has passed, the buyer may reject 
under a special term for failure of any condition. 

The term delivery it seems includes constructive delivery 
and there the buyer may be bound to accept goods with- 
out inspection, but only if he has waived that right by 
acceptance. 

If the seller has a right of election, and duly follows its 
terms and appropriates goods according to the contract, 
the buyer has no option to reject them. But if the seller 
has not duly followed the terms of the authority to 
appropriate and the goods do not conform to the descrip- 
tion in the contract or any condition, express or implied, of 
quality is broken, the property will not pass, and the 
buyer has the right to reject the goods? unless he waives 
the right. In such a case the risk remains with the 
seller, and it seems that the buyer will only be deemed to 
have accepted the goods if he has waived his right to 
inspection as by intentionally taking the chance of the 
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Where 
there is a 
right of 
election. 


1 See under that section. lity before he was bound to 


2 See Mitchell Reid v. Buldeo 
Dass, (1887) 15 C. I., where 
although the property had passed 
in specific bales, it was held that 
the buyer had a right to see that 
the goods were of contract qua- 
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accept : but the Oourt considered 
that the property had in conse- 
quence of this right not passed, 
which seems uusound. 

3 Vigers v. Sanderson, (1901) 1 
K.B. 608. 
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goods corresponding to the contract,! or has elected after 
an opportunity to inspect to accept them.! 

It must be noted that in India the question of accept- 
ance arises chiefly inrespect of section 117, and that the 
sections of the Statute of Frauds relating to sales of goods 
havebeenrepealed.? All English cases turning on the Statute 
of Frauds or section 4of the Sale of Goods Act must be read 
with caution, as acceptance thereunder is distinct from 
acceptance in performance of the contract. Acceptance 
is not necessary for the passing of the property, but if the 
goods are such that they may be properly rejected no 
property has passed until the buyer expressly or impliedly 
accepts them.? 

The buyer, when the seller has done or tendered all 
that his contract requires, must in the absence of express 
stipulations to the contrary,* accept and pay for the goods. 

The buyer must fetch the goods, unless otherwise 
agreed, for primd facie all that the seller has to show is 
that he was ready and willing to deliver possession on 
payment of the price. If the buyer make default in 
fetching away the goods within a reasonable time after the 
sale, after request made by the seller, he will be liable for 
warehouse rent and other expenses reasonably incurred 
owing to custody of the goods, or toanaction for damages 
if the seller is prejudiced by the delay. Butin England 
if the contract is to deliver as required, it is no defence to 
an action for non-delivery by the buyer, that he did not 


1 See Wallis v. Pratt, (191C) 
108 L.T.R. 122, reversed by the 
H. of L. (1911) A.C. 394. 

3 Contract Act, Repeals. 

3 See Perkins v. Bell, (1893) 1 
Q.B.193 C.A.; fer Lord Hatherley 
in Anderson v. Morice, (1876) 1 
App. Cas. p. 730; but see ibid. 
pp. 727, 788. 

* Ramdeo v. Cassim Mamojee, 


ei , Q le 


(1898) 21 C. 173 C.A. 

5 Cort v. Ambergate Ry. Co., 
17 Q.B. 127; 20 L.J. Q.B. 460; 
Baker v. Firminger, (1859) 28 L. 
J. Ex. 130. 

5 Greaves v. Ashlin, (1813) 8 
Camp. 426 ; Bloxam v. Sanders, 
(1825) 4 B. & C. 941; Bartholo- 
mew v. Freeman, (1878) 8 C.P.D. 
816,and for other rights, see § 494. 
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request delivery within a reasonable time. The seller to 
get rid of his obligations in the case of unreasonable delay 
in taking the goods, or in requiring delivery, must offer 
delivery or inquire whether the buyer intends to take the 
goods. He cannot treat the contract as rescinded by 
mere delay, unless the contract makes time the essence 
of the contract) This principle would, it seems, apply in 
India, for although a demand for delivery is a condition 
precedent to a right to sue for non-delivery under section 
93 unless there is an agreement to the contrary, still in the 
absence of a demand within a reasonable time or within 
the time fixed by the contract, the seller primd facie can- 
not where the property has passed thereupon repudiate 
the contract. 


The English Act provides in section 34 that where goods 
are delivered to the buyer which he has not previously 
examined, he is not deemed to have accepted them unless 
and until he has had a reasonable opportunity of examin- 
ing them for the purpose of ascertaining whether they are 
in conformity with the contract. This was the Common 
Law.? 


The presumption in section 34 of the Sale of Goods Act 
is based on common sense, and follows the CommonLaw 
and will therefore arise in India. 


The Indian? rule differs from the English in as much as 
a tender is invalid unless the buyer has a reasonable 
opportunity of examination, whereas the English * rule is 
that the seller is bound on request to afford the buyer a 
reasonable opportunity, which was the Common Law.5 
At Common Law the buyer had an implied right to 


1 Jones v. Gibbons, (1858) 8 Ex. — Heilbull v. Hickson, (1872) L. R. 
920. 7 C. P. p. 450. 
2 Lorymer v. Smith, (1822) 1 3 Contract Act, s. 38. 
B. y C. 1; Toulmin v. Hedley, * S. of G. Act, s. 84 
(184°) 2 C. & K. p. 160; Hunt v. 5 Benj. Bth Ed. 740. 
Hecht, (1868) 8 Ex. 814, 817; 
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inspect goods purchased before accepting them.! He 
cannot be compelled to accept goods tendered out of 
business hours? nor to select goods out of a tender of a 
quantity larger than that contracted for, if section 119 
applies. If the buyer is refused reasonable inspection he 
is justified in repudiating the contract? unless it is other- 
wise agreed. Ifthe seller refuse to allow the buyer to 
compare the bulk with the sample by which it was sold, 
when the demand is made at a proper and convenient 
time, the buyer need not comply with the contract at al? 
Where the buyer contracted to purchase two parcels of 
wheat by sample, and the seller refused inspection of one 
parcel, and the buyer declined to take any of the wheat, 
though the seller afterwards said that he might inspect 
both parcels, but the buyer declined, the buyer obtained 
a verdict. The Court held that he had the right to 
inspect by usage; " which is so reasonable that without 
any such usage the law would give him the right.’”® In 
Isherwood v. Whitmore,’ it was held that a tender of goods 
in closed casks which the seller refused to have opened 
was bad. This was so in England even on a sale of 
specific goods, where the property had not passed 8 In 
short, the buyer's duty to accept depends altogether on 
the sufficiency of the tender.? 


1 Biddel v. Clemens, (1911) 
l K. B. 984 C. A.; Chalmers v. 
Paterson, (1897) 84 Sc. L. R. 768: 
Benj. 6th Ed. p. 1004 2. 7. 

2 Contract Act, s. 88. 

3 Biddell v. Clemens, (1911) 1 
K. B. 984; Toulmin v. Hedley, 
(1845) ? C. & K. 157. 


£ Pellitt v. Mitchell, (1842) A 
M. & G. 819. 

5 Castle v. Sworder, (1861) 29 
L. J. Ex. p. 288; 30 L. J. Ex. p. 
812 ; Rullonzey Morarji v. Jamna- 
das, (1882) 6 B. 692. 


* Lorymer v. Smith, (1822) 1 B. 
& C. 1. ; cf. Howe v. Palmer, (1820) 
3 B. & Ald. 821. 


710M. & W. 757, (1848) 11 
M. & W. 847, 550; 12 L. J. Ex. 
819. 

8 See Toulmin v. Hedley, (1845) 
2 Car. & Ker. 157, 160; Startup v. 
Macdonald, (1845) 6 M. & Gr. 
p. 610. 


® Makin v. London Rice Mills, 
(1869) 20 L. T. N. S. 706 (double 
bags). 
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In the case of a sale by auction goods with all faults 
however, the Court held that the conditions of sale were 
inconsistent with such a right before payment and put 
their judgment on the broad ground of the inconvenience 
of implying such a condition. But it was held that after 
payment, but before taking the goods away, the seller had 
the right to measure them.! 

But the right to inspect may be waived. If the buyer, 
where goods are to be delivered ata particular place, on 
such delivery sends them elsewhere and tenders them to 
a sub-buyer, he has thereby waived inspection and accepted 
the goods.’ For inspection is waived if the buyer with- 
out inspection either takes. possession of the goods or 
exercises proprietary rights over them, or, in fact, if he 
does anything amounting to acceptance without insisting 
on his right thereto,’ for he thereby knowingly takes his 
chance of the goods being of the contract quality. But 
anything which has to be done under the contract before 
inspection is not a waiver thereof, such a prepayment of 
the price,’ nor is anything authorised by the contract ex- 
pressly or impliedly, as sending on to sub-buyers goods 
bought packed for a foreign voyage, as the sellers knew 
that they were to be sent on and that the first buyer 
would not unpack them before so doing.? 

Primá facie the place of delivery is the place for 
inspection,? but the contract may expressly or impliedly 


1 Pettit? v. Mitchell, (1842) 4 5 For resales before an oppor- 


M. & Gr. 819, 12 L. J. C. P. 9. 

2 Castle v. Sworder, (1861) 30 L. 
J. Ex. p. 312; Khan v. Duché, 
(1905) 10 Com. Cas. 87; Polenghi 
v. Dried Milk Co., (1905) 10 Com. 
Cas. 42, 

3 Perkins v. Bell, (1898) 1 Q. B. 
193 C.A. ; Haridas Khandelwal v. 
Kalumull, (1903) 30 C. 649. 

* Clive Jute Mills v. Ebrahim 
Arab, (1896) 24 C. 177. 


tunity to inspect, see S 624. 

9 Wallis v. Pratt, (1910) 103 
L. T. R. 122, reversed on other 
points, (1911) A. C. 394. 

T Pierson v. Crooks, (1889) 116 
N. Y. 639, see § 504. 

8 Molling v. Dean, (1902) 18 T. 
L. R. 217. 

9 Perkins v. Bell, (1893) 1 Q. B. 
198 C. A.; 62 L. J. Q. B. 91. 
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provide for a different place or that the inspection shall 
be subsequent to delivery.! 
Where the defect is a latent one not discernible at the 


place of delivery or inspection, the contract, if the hrst 


inspection was rendered inefficacious by acts for which 
the seller is responsible, will be construed as if the place 
in whichan effective inspection was first possible, was the 
place of inspection mentioned in the contract.! 

If there is no opportunity for reasonable inspection at 
the place of delivery, on subsequent examination the 
buyer may reject. The principle is that the seller's 
consent to the inspection being at the first place where 
it is reasonably practicable may be reasonably presumed.? 

Primá facie where a seller delivers goods to a carrier 
to be forwarded to a distant buyer, the right of inspec- 
tion continues till the goods are accepted at their ulti- 
mate destination, and previous payment of the price 
under the contract is not a waiver of the right to inspect.® 
If goods are to the knowledge of the seller sold and 
delivered packed to be sent unopened to a sub-purchaser 
in a distant country, that country is meant to be the place 
for inspection, and the buyer may reject them if not of 
contract quality and charge the seller with the cost of 
carriage to and from‘ such country.? 


1 Grimoldby v. Wells, (1875) 
L. R. 10 C. P. p. 896; Heilbutt v. 
Hickson, (1872) L. R. 7 C. P. 
p. 456. 

2 Grimoldly v. Wells, (1875) L. 
R. 10 C. P. p. 396 ; Perkins v. Bell, 
(1898) 1 Q. B. 198 C. A. 

3 See under waiver of condi- 
tions precedent, para. 564 ; Pier- 
son v. Crooks, (1889) 115 N. Y. 
639; Molli:s v. Dean, (1902) 18 
T. L. R. 217. 

t Generally the buyer's duty 
is to give notice of rcjection 
and the goods are then at the 


(50 gle 


seller’s risk: the seller is liable 
for all expenses and for the cost 
of keeping the goods. This also 
is generally the extent of the 
buyer’s right. But in the case 
cited, the sub-buyers gave notice 
to the buyers of rejection and 
the buyers were compelled to 
take the guods back, As this was 
the natural and probable result 
of the seller’s breach of contract, 
he was chargeable with the 
expenses incurred. 

5 Molling v. Dean, (1901) 18 T. 
L. R. 217 Dev. 
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Under section 38 (3) of the Contract Act! a tender is 
not valid without giving a reasonable? time for exami- 
nation. 

Long and unreasonable delay after receipt is stringent 
proof of acceptance ; while a shorter time merely consti- 
tutes some evidence to be taken into consideration with 
the other facts of the case. Even if the seller gives a 
description of the goods or makes a statement as to their 
quality or fitness, the buyer is not entitled to rely indefi- 
nitely on that. If the delay has been primd facie exces- 
sive, he must show that he could not by any reasonable 
examination or inquiry have detected earlier the discon- 
formity oí the goods to the contract.* 

The conduct of the seller may be considered in decid- 
ing what is a reasonable time, for where by a subsequent 
misrepresentation he induced the buyer to prolong the 
trial, > or by his silence acquiesced in the buyer's delay, ® 
or when the delay is caused by the seller's attempts to 
make the goods aíter delivery conform to the contract, 
such delay does not affect the buyer's rights. 

The time for inspection may be limited by custom as 
in the Liverpool corn market, where the buyer has one 
day to object to corn as not equal to sample.’ 

There is no necessity under section 38 (3) fora joint sur- 
vey ` twenty-four hours was held to be a reasonable time 


t Sce 3. 118. 

2 Bianchi v. Nash, (1836) 1 M. 
& W. 545; Beverley v. Lincoln 
Gas Light Co., (1837) 6 A. & E. 
$29; Couston v. Chapman, (1872) 
L. R. 2 H. L. Sc. 250. 

3 Bushel v. Wheeler, (1850) 16 
Q. B. 442 (over 5 months) ; Hop- 
ton v. McCarthy, (1882) 10 L. R. 
Ir. 266: Norman v. Philli fs, (1845) 
14 M. & W. 277 (5 weeks); Currie 
v. Anderson, (1860) 2 E. & E. 692 
(one year); Meredith v. Meigh, 
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(1853) 2 E. & B. 364 (10 days). 

* Hyslop v. Shirlaw, (1905) 42 
Sc. L. R. 003, 674. 

5 Heilbutt v. Hickson, (1872) 
L. R. 7 C. P. p. 452. 

$ Lucy v. Motel (1860) 29 L. 
J. Ex. 110 ; Okell v. Smith, (1816) 
1 Stark. 107. 

7 Atrd v. Pullan, (1904) 7 F. 
268. 

8 Sanders v, Jameson, (1848) 2 
C. & K, 567. 
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to allow.! The English and Indian law are the same; 
there must be a limit to the right to inspect. 

As regards the nature of the inspection the English 
rule is the same as the Indian. 

Under the English law ? the buyer is deemed to have 
accepted the goods when he intimates to the seller that 
he has accepted them,? or when the goods have been 
delivered to him and he does any act in relation to them 
which is inconsistent with the ownership of the seller‘ 
or when after the lapse of a reasonable time, he retains 
the goods without intimating to the seller that he has 
rejected them.’ This section is declaratory of the Common 
Law and the Indian law is the same® ; section 118 being 
substantially the same as far as it goes. 


Acceptance is a voluntary act; if through no fault of 
the buyer the goods have perished before the buyer has 
accepted oris deemed to have accepted them, this will 
not make the fact that they are not returned amount to 
acceptance.’ But unless so excused the fact that the 
buyer has acted so as to make the return of the goods 
impossible amounts to acceptance ê and except in cases 


of fraud? the right to reject is lost. 
Mere receipt is no acceptance,’ but will become so if 
the goods are not rejected within a reasonable time.!? 


1 Ruttonsey Morarji v. Jumna- 
das, (1882) 6 B. 692, citing Startup 
v. Macdonald, 6 M. & G. 593. 

2 S. of G. Act s. 86. 


3 Saunders v. Topp, (1849) A 
Exch, 390, 18 L. J. Ex. 874. 

* Parker v. Palmer, (1821) 4 B. 
& Ald. 387 ; Chapman v. Morton, 
(1848) 11 M. & W. 584 ; Harnor v. 
Groves, (1858) 15 C. B 667 ; cf. 
Taylor v. G. E. R., (1901) 1 K. B. 
774. 

5 Sanders v. Jameson, (1848) 2 
C. & K. 557 ; Heilbull v. Hickson, 
(1872) L. R. 7 C. P. pp. 451, 452, 
where the cases are reviewed, 


5 Haridus Khandeluah v. Kalu- 
mull, (1908) 80 C. 649; Sumer 
Chand v. Ardesher, (1907) W. N. 
N. W. P. 67; Contract Act s. 118, 

7 Taylor v. Caldwell, (1863) 8 
B. & S. 826. 

8 Wallis v. Pratt, (1910) 103 
T.L. R. 118 C. A., (1911) A. C. 
894 H. L. 

° Hardman v. Belihouse, (1812) 
9 M. & W. 600; see cases of a 
carrier receiving goods, § 186. 

10 Bianchi v. Nash, (1836) 1 M. 
& W. 545; Beverley v. Lincoln 
Gas Light Co., (1887) 6 A. & E. 
829 ; Couston v. Chapman, (187z) 
L. R. 2 H. L. Sc. 260. 
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Reasonable acts of examination are impliedly authoris- 
ed by the contract! In order to examine the goods the 
buyer may use them,? but if he keeps them longer than is 
necessary 3 or uses them in a manner that is not necessary 
for examination? he is taken to have accepted them.‘ 
Even consumption is permissible, if necessary, for exami- 
nation. Marking the goods if the contract is complete, 
amounts to acceptance.® The test is—has the buyer ex- 
ceeded his rights of examination under the contract. For 
if after delivery, the buyer does any act to the goods “ of 
wrong—if he is not the owner, of right—if he is the owner 
 threreof," the doing of that act is evidence that he has 
accepted them.’ For where he orders them to be deli- 
vered to third parties? or resells them in his own name? 
or resells part ?° or attempts to resell, or pledges them,!? 
or alters them, or in any other way exercises rights of 
ownership over the goods,'* he accepts them and waives 
his right to inspection as far as the right to reject the 
goods is concerned though not the right to claim com- 
pensation, and this is so although at the time of doing 


Consumption 
of goods. 


Acts of 
ownership. 


1 Hopkins v. Appleby, (1816) 1 
Stark. 477 ; Poulton v. Lattimore, 
(1829) 9 B. & C. 259. 

? Beaumont v. Brengeri, (1847) 
5 C. B. 801 ; Harnor v. Groves, 
(1856) 15 C. B. 667 ; Contract Act 
s. 118, illus. (o, S. of G. Act 
B. 18 r. 4. 

3 8. of G. Act s, 35; Sanderson 
v. Jameson, (1848) 2 C. & K. 557. 

* Heiibull v. Hickson, (1872) L. 
R. 7 C. P. p. 46). 

5 Elliott v. Thomas, (1888) 7 
L. J. Ex. 129, 8 M. & W. 170. 

6 Bill v. Bament, (1841) 11 
L. J. Ex. 81, 0 M. & W. 36. 

7 Parker v. Wallis, (1855) 5 E. 
& B. 21. 

8 Haridas Khandelwal v. Kalu- 


muli, (1908) 80 C. 649. 

9 Chapman v. Morton, (1848) 
12L.] Ex. 292. 

19 Harnor v. Groves, (1855) 15 
C. B. 667 ; Chaplin v. Rogers, (1801) 
1 East. 192. 


11 Parker v. Palmer, (1821) 4 B. 
& Ald. 887 ; Chapman v. Morton, 
supra; Taylor v. G. E. Ry., (1901) 1 
K. B. 774. 

13 Kirkham vw. Attenborough, 
(1897?) 1 Q. B. 201 C. A. 

13 Maberly v. Sheppard, (1883) 
10 Bing. p. 101. 

14 Haridas Khandelwal v. Kalu- 
mull, (1903) 80 C. 649; Sumer 
Chund v. Ardesher, (1907) W. N. 
N. W. P. 67, All. W. N. 67. 
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the act he asserts that he has rejected them.? But the 
act may be done not as owner but for the purpose of 
preserving the goods for the seller, and if this is proved, 
then it is not acceptance.? 


Various text writers refer to conditional acceptance, but 
the cases they cite refer to receipt of goods under circum- 
stances where inspection cannot at once be made and 
there is by implication a right to inspect elsewhere,’ or 
where the seller has impliedly consented to a further 
trial,4 or to cases where there is acceptance under 
the Statute of Frauds, but not in performance of the 
contract.5 


The mere (act that goods are resold before there is an 
opportunity to inspect is not acceptance,® but the buyer's 
right to inspect must be exercised at the first reasonable 
opportunity; he has primd facie no right to tender the 
goods to his sub-buyer, and if rejected by him reject them 
himself,” for he has by tendering acted as owner? and in- 
tentionally taken his chance of the goods corresponding 
to the contract? Generally the buyer cannot leave it to 


1 Chapman v. Morton, (1818) 
12 L. J. Ex. 292. 

? Parker v. Wallis, (1855) 6 E. 
& B. 21. 


3 Chalmers 6th Ed. 79, citing 
Heilbutt v. Hickson, (1872) L. R. 7 
C. P. 438, 

* Ibid., citing Lucy v. Moufiet, 
(1860) 29 L. J. Ex. 110. 

5 Campbell, 2nd Ed. 285, citing 
Couslou v. Chapman, L. R. 2 H. 
L. Sc. 254. 

^ Benj. Sth Ed. 752, but none 
of the cases there cited are in 
point, Chalmers 6th Ed., 70. 


7 Perkins v. Bell, (1898) 62 L. J. 


Q. B. 91 C. A.; Haridas v. Kalu- 
mull, (1908) 30 C. 649; Clive Jule 





ole 
ce ` 


Mills v. Ebrahim Arab, (1896) 24 
C. 177. 

8 Hunt v. Hecht, (1853) 22 L. J. 
Ex. 293, explaining Morton v. 
Tibbett, (1850) 19 L. J. Q. B. 382, 
which did not decide that the 
right to reject remained after re- 
sale but the right to inspect to 
claim damages (a distinction 
made also in Biddell v. Clemens, 
(1911) 1 K. B. 984 C. A). The 
case is however quoted for the 
first proposition by Benj. 6th Ed. 
792, Blackburn 8rd Ed. 20, Camp- 
bell 2nd Ed. 284. 


9? Wa'lis v. Pratt, (1910) 108, 
L. T. 118 C. A., not affected as to 
this by reversal in H. L. (1911) 
A. C. 894. 
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his sub-buyer to inspect on his behalf, but where goods 
were ordered to be sent to the buyer packed for resale in 
America, it was held thatas the seller knew that the 
buyer would not unpack them himself he impliedly agreed 
to inspection by the sub-buyer in America and that the 
goods being properly rejected carriage back from 
America must be paid by the seller) So the parties may 
expressly agree that goods rejected of sub-buyers may be 
rejected, andif the defective is latent owing to the sel- 
ler's fraud it seems rejection is allowable after resale.’ 


If goods are accepted without knowledge of latent de- 
fects, this is nevertheless a valid acceptance, and this 
was held to be the case where the defect was incapable 
of discovery, there being no fraud ? on the part of the sel- 
ler, though the decision rested mainly * on the ground 
that the buyer had disposed oí the goods before discovery 
and rendered their return impossible and that by dis- 
posing of the goods, the buyer intentionally took the 
chance of the goods not being in conformity with the 
contract) But in such a case the buyer unless he has 
bargaincd away his right, can sue for damages On 
appeal the House of Lords held that acceptance in the 
belief that the goods were according to contract bars the 
right to reject 6 and no qualification was made as regards 
the possibility of returning the goods. 


1 Molling v. Dean, (1901) 18 


5 But as to this see § 558. 
T. L. R. 121. 


6 Wallis v. Pratt, (1910) 2 K. B. 


? Heilbull v. Hickson, (1872) 
41 L. J. C. P. 228. 


3 Had the defect been fraudu- 
lently concealed and the inspec- 
tion thus rendered ineffective, 
Heilbutl v. Hickson, (1872) 41 L. 
J. C. P. 228, would have applied, 
though that decision would not 
cover cases where thereturn was 
impossible, but section 64 would. 


* Bannerman v. White, (1861) 
81 L. J.C. P. 28, was distinguish- 
ed on this ground. 
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1008 C. A. (reversed by H. L. in 
(1911) A. C. 894; cf. Drummond 
v. Van Ingen, (1887) 2 Ap. Ca. 
284, where a buyer resold and 
the goods were rejected; the 
defect was not discoverable by 
any reasonable examination ; 
the only claim made was to set 
off damages for breach of con- 
tract ina suit by the seller for 
the price. 


7 See under s. 118 for limita» 
tions of this right. 
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Retaining documents of title for long periods has been 
held sufhcient acceptance under the Statute of Frauds? 
and is also sufficient as acceptance in performance. So 
dealing with a bill of lading may amount to acceptance.’ 


When acceptance has been obtained by fraud it can be 
retracted ;3 so where shoes sold by sample were dis- 
covered after acceptance to contain paper in the soles, 
a defect which no reasonable examination could detect, 
it was held that they could be rejected.‘ 

A buyer when the property has passed 5 if he has an 
option to reject the goods which did not conform to the 
contract, may exercise that option after the goods are 
destroyed without his default as against the under- 
writers,? but when he has no interest in the goods, appar- 
ently he cannot as against third persons elect to accept 
the goods in which he has no property,’ and this was 
held in a case of a sale of a cargo ; the view taken was 
that no property passed until a complete cargo was load- 
ed, and the buyers it was said, although they had insured 
the whole cargo, could not as against the underwriters, 
elect to accept the part of the cargo that had been load- 
ed and then destroyed before the cargo was completed. 


Where a buyer has rightly rejected goods? and the sel- 
ler refuses or unreasonably delays in taking away his 


1 Farina v. Home, (1840) 16 
M. & W.119; Currie v. Anderson, 
(1860) 2 E. & E. 692. 

? Curric v. Anderson, (1860) 29 
L.J. Q.B. 87 ; Meredith v. Meigh, 
(1863) 22 L. J. Q. B. 401; see 
Biddell v. Clemeus, (1911) 1. K. 
B. 984 C. A. 

3 See Biddell v. Clemens, (1911) 
1. K. B. 934. 

* Heilbutt v. Hickson, (1872) L. 
R. 7 C. P. 458, considered in 
Mody v. Gregson, (1868) L R. 4 
Ex. 49; Drummond v. Van Ingen, 
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(1587) 12 Ap. Ca. 381, 56 L. J. 
Q. B. 667. 

5 Lord Hatherly said un'il he 
exercised his option no property 
would pass, for un.il then he 
had not bought the goods: Ander- 
son v. Morice, (1876) 1 Ap Ca. 
p. 730. 

ê See Sparkes v. Marshall, 
(1836) 2 Bing. N. C. 761, but see 
Anderson v. Morice, p. 736. 

7T Auderson v. Morice, (187) 
] Ap. Ca. p. 727, 733. 

8 Sce § 634. 


Sec. 117.] ACCEPTANCE. 


goods, it has been said that the proper course is for the 
buyer to give notice that he will resell by such a person 
for the benefit of the seller.! But such a course has been 
said to be dangerous, it being safer to notify that the goods 
are at the seller's risk? If the buyer resells in his own 
name even after express notice of rejection, it will be 
deemed an acceptance.? 

The buyer can always accept a tender of inferior or 
wrong goods ; and if he chooses to accept beans in perfor- 
mance of a contract to sell him oeas, and disposes of them 
either knowing them to be beans or intentionally taking 
the chance of their being beans, he cannot say that he did 
not accept them in the execution of the contract, for 
he had noright to dispose of them except as purchaser 
under the contract : he cannot impose on the vendor a 
new contract to sell beans at a fair price, and sue him on 
the old contract to sell peas: he can sue on the warranty,* 
that the goods delivered were peas, and recover damages, 
but he cannot keep the beans aud sue for the peas.’ 

It is frequently said that the tender of goods which do 
not answer to the contract is a fresh offer and acceptance 
makes it a new contract, but this is misleading. In such 
a case the result doubtless resembles the effect of a fresh 
offer which requires acceptance, but it is, if accepted, a 
substituted contract and not a fresh one.5 

Where there has been a reference to arbitration to 
decide whether the goods are according to the warranty, 
and an allowance has been made by the arbitrator, the 
buyer cannot afterwards sue for breach of warranty.? 


1 Smith; Mercantile Law 10th 
Ed. 660. 

2 Grimoldby v. Wells, (1875) 
L. R. 10 C. P. 891; see S. of 
G. Act s. 36. 

3 Chapman v. Morton, (1843) 
12 L. J. Ex. 292. 

* Meaning that the original 
condition has become a warranty ; 


the H. of L on appeal objected 
to this phrase. 

5 Wallis v. Pratt, (1910) 108 
T.L.R. 118, 124C.A.; (1910) 2 K.B. 
1008, reversed in (1911) A.C. 894, 
but not affected on this point. 

6 C. Fornaro v. Ramnarain 
Sookdeb, (1875) 14 B. L. R. 180, 
bench. 
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§ 632. 
Notice of 
rejection. 


Sec. 118. 


Right of 
buyer on 
warranty 
in respect 
of goods 
not ascer- 
tained. 


BREACH OF WARRANTY, UNASCERTAINED GOODS. ris. 


Apparently notice of rejection must be given in India 
promptly, as in the case of any other election.! 


Where there has been a contract, with a warranty, for 
the sale of goods which, at the time of the contract, were 
not ascertained or not in existence, and tho warranty broken, 
tho buyer may accept tho goods or refuse to accept tho goods 
when tendered, or keep the goods for a timo reasonably 
sufficient for examining and trying them, and then refuse 
to accept them ; provided that during such time, ho exercises 
no other act of ownership over them than is necessary for 
the purpose of examination and trial. 

In any case the buyer is entitled to compensation from 
the seller for any loss caused by breach of warranty; but 
if he accepts the goods and intends to claim compen- 
sation he must give notice of his intention to do so within 
a reasonable time after discovering the breach of warranty. 

Illustration. 

(a) A agrees to sell and, without application on B's 
part, deliver to B 200 bales of unascertained cotton 
by sample. Cotton not in accordance with sample 
is delivered to B. B may return it if he has not 
kept it longer than a reasonable time for the pur- 
pose of examination. 

(b) B agrees to buy of A twenty-five sacks of flour by 
sample. The flour is delivered to B, who pays the 
price. B upon examination, finds it not equal to 
sample ; B afterwards uses two sacks and sellsone. 
He cannot now rescind the contract and recover 
the price, but he is entitled to compensation 
from A for any loss caused by the breach of war- 
ranty. 

(c) B makes two pairs of shoes for A by 4A’s order. 
When the shoes are delivered, they do not fit A, 
A keeps both pairs foraday. He wears one pair for 


1 See § 552, and for a contrary 
view in England: Coulson v. 


Attwood, (1867) 26 L.J. Ex. 244. 
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Sec.118.] BREACH OF CONDITION, UNASCERTAINED GOODS. 


a short time in the house, and goes for a long walk 
out-of-doors in the other pair. He may refuse to 
accept the first pair, but not the second. But he 
may recover compensation for any loss sustained 
by the defect of the second pair. 


The section represents the English law under which a 
stipulation as to unascertained goods is generally a condi- 
tion though it would seem to be a better view to treat it 
as part of the bargain. "The buyer can reject if, on exami- 
nation, the goods prove not to be as warranted, or without 
rejecting can sue for breach of warranty, notwithstanding 
that he has paid the full price? or resold the goods? 

Under the Civil Procedure Codethe somewhat inconve- 
nient rule prevails that the buyer cannot set off damages 
for breach of warranty as in England.* But this only 
relates to a legal set off and at equity such a set off is 
allowable in India in commercial cases.5 Damages for 
breach of warranty are unliquidated and may exceed the 
value of the goods. Defective quality may render the 
goods valueless.? 


The buyer who rightly rejects goods, need not return 
them ; it is sufficient if he gives clear notice of rejection 
and that they are of the seller's risk.? 

It would seem that the notice of rejection must be given 
promptly as the seller has the right to make a second ten- 
der if he can do so in time.? 


1 Heilbull v. Hickson, (1872) 
L. R. 7 C. P. 438. 

2 Davis v. Hedges, (1871) L. R. 
6 Q. B. 687. 

3 Contract Act s. 78 illus. (m). 

* S. of G. Act s. 58. 

5 See Woodroffe's Civil Pro. 
Code. 

5 Contract Act s. 78 illus. (m); 
Smith v. Green, (1875) 1 C. P. D. 
92; Bostock v. Nicholson, (1904) 1 
K. B. 725; Jones v. Just, (1868) 


L. R. 8 Q. B. 197. 

7 Poulton v. Lattimore, (1829) 9 
B. & C. 259, 82 R. R. 678. 

8 Grimoldb v. Wells, (1875) L. 
R. 10 C. P. 891; Suma Chand v. 
Ardesher, (1907) All. W. N. 67 ; 
Gan Kim Swee v. Ralll, 13 C. 287 
P.C.;Lucy v. Mouflet,(1860) 29 L.J. 
Ex. 110,S. of G. Act 886, see § 629. 

° Borrowmat v. Free, (1879) 48 
L. J. Q. B. 65, 4 Q. B. D. 500; 
sce § 184. 
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Damages. 
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§ 635. 
Notice of 
Claim for 
compensa- 
tion. 


Late 
delivery. 


§ 636. 
Other war- 
ranties im- 
plied by 
law. 


Exchange of 
money. 


Debts. 


OTHER IMPLIED CONDIT:ONS. [Sec. 118. 


Notice of a claim of compensation is sometimes neces- 
sary in England, but generally it is not.^ But under the 
section it is a condition precedent in India in the case of 
a sale of unascertained goods, but the time for giving 
notice is not within a reasonable time after acceptance, 
but after the discovering of the breach of the stipulation.® 
No such provision is enacted in section 117 as regards 
sales of specific goods, and apart from questions of boná 
fides, the time for claiming compensation is only limited 
by the Limitation Act. The somewhat similar require- 
ments of section 55 in the case of performance accepted 
after due date do not affect section 117, for notice under 
section 55 must be at the time of acceptance. In England 
it has been held that full payment on delivery and even 
payment of the full balance of the price after delivery is no 
bar to a claim for compensation for late delivery * which 
it is in India where notice of such a claim must be given 
at the time of acceptance. 

There are other warranties? provided for by the Indian 
law. Thus a bailor warrants his title to bail? so there is 
an implied warranty of tifle where an interest in immove- 
able property is transferred by a seller or mortgagor.” So 
a bailor impliedly warrants that the thing bailed is free 
from faults which materially interfere with the use of it, 
or expose the bailor to extraordinary risks.’ 

Where money is exchanged each party warrants the 
genuineness of the money given by him." 

When a transferor of a debt warrants the solvency of 
the debtor the warranty (in the absence of a contract to 


1 Morten v. Marshall, 2 H. & C. repudiation if broken. 


305, Benj. 5th Ed. p. 1009. ê C. A. s. 164. 
? Section 118. 7 Act IV of 1882, s. 55 (2) 66 a, 
3 Clydebank Engineering Co. v. 120. 

Don Jose, (1905) A. C. 6. 8 C. A. s. 1650; the English rule 
* Section 55. is different: Bamfield v. Goole, 


5 All are conditions in the (1910) 2 K. B. 94, 104 C. A. 
Snglish sense, that is justify ® Act IV of 1882 s. 121. 


Sec. 118.] 


DURATION OF A WARRANTY. 


the contrary) applies only to his solvency at the time 
of the contract, and is limited when the transfer is made Other 


for consideration to the amount 


consideration.! 


in value of such 


Besidesthese statutory warranties, there are other cases 
as where a man purports to act as an agent, he warrants 


his authority to so act? 


So a carrier of passengers or goods? warrants that his 
carriage is safe ; and persons offering accommodation for 
persons or goods warrant the safety and sufficiency ot 


that accom modation.* 


A professional man employed for reward warrants that 
he is reasonably skilful and competent.° 


The duration of a warranty may be expressly limited 
by the contract,® as for instance to a month's trial.’ 


In the case of a ship demised by charter warranted of 
a particular class, that was held not to be a continuing 
warranty but only to apply to its state at the time when 


the charter was made.’ 


So where a safe was sold as 


burglar proof, and six years afterwards it was easily bro- 
ken open by burglars, it was held there was no warranty 
for perfect security for all time which if valid at all would 


require to be express.’ 


1 Act IV of 1882 s. 134. 

2 Gillan v. Wright, 7 E. & B. 801, 
8 E. & B. 647 ; Yonge v. Toynbee, 
(1910)1 K.B. 216 (full discussion). 

3 Turner Morrison v. Ralli, 
(1869) 2 B. L. R. O. C. 127, 185 
(sca worthiness). 

* Francis v. Cockrell, (1870) L. 
R. 5 Q. B. 184, 501. 

5 Grill v. Geueral Iron Screw 
Collier Co., L. R. 1 C. P. 002. 

5 Bywater v. Richardson, (1834) 
8 L. J. K. B. 164; Chapman v. 
Gwyther, (1865) L.R. 1 Q. B. 463, 
85 L.J.Q.B. 142; Moore v. Harris, 


Ka * g e 


C 





(1876) 1 Ap. Ca. 318, 329, (even 
as to latent defects), 45 L.J. P. C. 
55; Hinchcliffe v. Barwick, (1880) 
49 L. J. Ex. 495; Smart v. Hyde, 
(1841) 10 L. J. Ex. 479. 

T Sharp v. G. W. R9., (1841) 9 
M. & W. 7 after which trial no 
claim for defect, except in case of 
fraud, can be made. 

8 French v. Newgass, (1878) L. 
R. 8 C. P. D. 163 C. A; 47 L J, 
C. P. 861. 

3 Walker v. Milner, (1866) 4 F. 
& F. 745. 
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§ 637. 


Section 19. 


When the 


buyer may 


refuse to 
accept, if 
goods not 
ordered 
are sent 
with good 
ordered. 


§ 638. 
Indian 
Rule. 


§ 639. 
Common 


Law where 
too many of 


the right 
kind sent. 


e "S 


DELIVERY OF TOO MANY GOODS. [Sec. 119. 


There may be a warranty for a subsequent period, that 
is that a horse will become sound! 
Miscellaneous. 


When the seller sends to the buyer goods not ordered 
with goods ordered,tho buyer may refuse to accopt any of 
the goods so sent, if there is risk or trouble in separating 
the goods ordered from the goods not ordered. 

Illustralion. 

A orders of B specific articles of china. B sends these 
articles to A in a hamper, with other articles of china 
which had not been ordered. A may refuse to accept any 
of the goods sent. 

The section seems to be founded on Levy v. Green,? but 
does not adopt the distinction which the majority ot the 
judges drew in that case between cases in which the excess 
was of the same kind as ordered and cases in which it was 
not. 

At Common Law, if too many goods were sent of the 
contract quality, it was the general rule that as no goods 
could be said to be appropriated to the contract, the buyer 
could reject all; it was no answer that he could select 
what he liked, for that would be forcing a new contract on 
him.? But where 200 bales were ordered and 206 shipped 
and the buyer refused to accept all or any of them, the 
Court allowed the plaintiff after suing for non-acceptance 
of 206 bales to amend his declaration, holding it to be 
insufficient for want of an averment that they were ready 
and willing to deliver 200 only.* But unless the excess 
came within the rule of de minimis, or the refusal to 


3 Liddard v. Kain, (1824) 8 dozen), S. of G. Act. s. 302; 
L.J.O. S.C.P. 246; 27 R., R. 682. even if the contract is for a named 
? (1857), 28 L. J. Q. B. 819. quantity more or less the excess 
3 Cunliffe v. Harrison, (1851) must be reasonable: Cross v. Eglin, 
6 Ex. p. 906, 86 R.R. 548 (16 hogs- (1831) 2 B. & Ad. 106. 
heads sent instead of 10); Hart v. * Dixon v. Flelcher, (1837) 8 
Mills, (1846) 15 M. & W. 85 (4 M.& W. 145. 
dozen of wine instead of 2 5 See. § 518. 
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Sec. 119.] EXCESSIVE TENDER. 


take any part of the goods was, as Brett, L. J., said in 
Reuter v. Sala! a waiver of any tender of a less quantity, 
the case seems of dubious authority. Where the contract 
was for about 4,000 cases? and the rule of the Trade Asso- 
ciation was that ‘‘ about " meant 5 per cent. more or less, a 
tender of 4,202 cases was held to be bad? But in a recent 
case the rule de minimis was held to apply where the 
excess, was 50 lbs, the contract being for 4,950 tons of coal, 
but solely on the ground that there was nothing to show 
that the sellers would have insisted on payment for the 
excess. For the reason why an excess in tender entitles 
the buyer to reject is that the seller seeks to impose upon 
the buyer a burden which he is not entitled to impose.‘ 
If the buyer accepts an excessive quantity he must pay for 
LP Where more cotton was delivered than ordered, 
and the seller suggested the buyer should select such as 
answered to the contract, Erle, C. J., said if the seller 
sends more goods than are ordered, and trouble or risk is 
thereby imposed upon the buyer in ascertaining what is 
and what is not in accordance with the contract, the 
buyer is not bound to accept. 


The cases do not therefore seem to have been 
harmonious, but the Sale of Goods Act? has adopted the 
rule in Cunliffe v. Harrison. 

Section 119 is not so exacting as the Sale of Goods Act,? 
but is so worded as to leave it doubtful whether it applies 


1 (1879), 48 L. J. C. P. 492. 


2 See too Tanvaco v. Lucas, 
(1859) 28 L. J. Q. B. 150 (tender 
of bill of lading for 2,215 quarters 
of wheat instead of 2,200, held bad 
though quantity actually on board 
correct); Tanvaco v. Lucas, 28 
L. J. Q. B. 801 (where bill of 
lading stated correct quantity, bu 
slight excess on board). 


* Fraugopulo v. Lomas, (1901) 
17 T. L. R. 487 (reversed on 
appeal,18 T. L. R. 461, as the 
excessive tender had been waived, 


4l 


e "S 
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how does not appear). 


* Shipton v. Weil, (1912) 29 
T. L. R. 269, following a dictum 
in Harland v Burstall, (1901) 
6 Com. Cas. 118. 


5 Cf. S. of G. Act, s. 80 (2), 
under which he must pay at the 
contract rate. The C. L. wasthe 
value of the excess must be paid, 
Benj. 5th Ed., 699. 


5 Rylands v. Kreitman, (1865) 
19 C. B. N. S. 351. 


7 Section 30 (2). 
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§ 640. 


Mixed with 
other 
different 
goods. 


Mixed 
delivery. 


OTHER GOODS SENT WITH GOODS ORDERED. [Sec. 119. 


to excess of the same kind, for the word ‘ mixed’ does 
not seem appropriate in such a case; but under section 
39 the exact performance of a contract is essential. 

The rule, where the goods ordered were delivered mixed 
with other goods was clear?; the buyer could reject all. 
The seller, even if the wrong goods were clearly distin- 
guishable, had no right to impose on the purchaser the 
onus ot unpacking the goods and separating those that he 
had bought from others’; but it was said in Levy v. Green? 
that the right to reject did not arise in every case, bul 
if there is any danger or trouble attending the severance 
of the two, or any risk that the vendee might be held to 
have accepted the whole if he accepted his own, he might 
refuse to accept any at all. 

So where a seller mixed inferior coal with the coal 
ordered, the buyer was held entitled to reject.‘ 


In a case where clothing was ordered of certain sizes 
and one bale was delivered containing sizes ordered 
mixed with other sizes, it was held that the buyer could 
reject? It would depend on the facts whether he could 
in India. 

Where twelve out of 600 articles ordered were of the 
wrong description, it was argued that the rule in Levy v. 
Green, did not apply ; the error being within the rule de 
minimis. The seller had offered at the trial to exchange 
these twelve. Farwell, L. J., considered that Levy v. Green 
did apply, but partly on the ground that half the goods 
delivered were defective, and held that the buyer was 
entitled to reject the whole batch." 


1 Sce as to the rule de minimis, Q. B. 319. 
8 518. 5 Nicholson v. Bradfield Union, 
3 The S. of G. Act s. 30 (3) (1866) 88 L. J. M. C. 176, IL. R. 1 
gives a right of rejection in every Q. B. 620. 


Case. ê Tarling v. O'Riordan, (1878) 
3 Levy v. Green, (1857) 28 L.J. 2L. R. Ir. 82 C. A. 
Q. B. 319. T Jackson v. Rotax Co., (1910) 2 


* (1859), E. & E. p. 976, 28 LJ. K. B. 997 C. A. 048. 


See. 119.] TENDER OF MIXED GOODS, 


Where there is a delivery of the correct amount, but 
some portions are not of the contract kind, under the 
English law the seller is not entitled to demand that the 
buyer shall pick out the various portions that are good 
and pay for them.! 


The same view was taken in India before the Contract 
Act? and it was said that the buyer was undoubtedly 
entitled to call upon the sellers to separate the goods 
which did not satisfy the contract from the rest.? 


In contracts for goods, all of which are to be of a parti- 
cular standard, it seems the buyer may select those which 
are correct, if the contract is construed as separate for 
each item.? 


But unless so construed, part acceptance under contract 
which is not severable, precludes rejection of the rest for 
non-conformity with the contract. * 

There is very little authority to show what is meant by 
risk or trouble. In the cases previously cited no instance 
is to be found of anything which was not risk or trouble, 
save in Diron v. Fletcher,5 where 8 bales too many were 
delivered. In fact it seems that in cases of excess of the 
contract kind, the Indian Courts will follow the English 
rulings, as there is arisk of accepting the whole if an 
attempt is made to select the correct quantity. Both Levy 
v. Green and the illustration to the section show what 
slight trouble is sufficient, namely unpacking from one 
receptacle; therefore, if there are several packages, there 
must be more trouble as the buyer cannot, as a rule, say 
in which the goods ordered are. 

The buyer's position is that he can avoid the contract, 


but must make compensation for any advantage received p 


1 Jackson v. Rotax Co., (1910) 2 L.R. 217; cf. Biggerstaff v. Rowatt, 


K. B. p. 949 C. A. (1896) 2 Ch. 93. 
2 4. B. Miller v. The Gourpore t See § 563. 
Co., (1871) 8 B. L. R. 286, 297. 5 (1837), 3 M. & W. 145. 


3 Molling v. Dean, (1902) 18 T. 
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§ 643. 


Value of part 
accepted. 


Usage. 


§ 644. 
No duty to 
return 
rejected 
goods. 


§ 645. 
Contracts 
for ‘ about.’ 


TENDER OF TOO MUCH, [Sec. 119- 


under the contract! i.e. pay for what he accepts, where 
he is entitled to accept part only? and can sue for 
damages for non-delivery. The price payable for the 
part accepted, it seems, is the value and not the contract 
rate.* 

The Common Law rule that the buyer must pay 
the value of what he accepts when less than an entire 
quantity is delivered, has been changed by the Sale of 
Goods Act in England, under which he must pay at the 
contract rate. 


The rules of the section and as to deliveries of less 
than the quantity ordered may be subject to trade 
usage.5 

As to the rejected goods, there is no duty cast on the 
buyer, unless he has so contracted, to return them: all he 
need do is to give reasonable notice of rejection to the 
seller; and this is so, although the place of delivery 
and the place for rejection, Le, for inspection, are not 
the same? for there is no reason for throwing on the 
buyer the burden of a situation caused by no fault 
of his.? 

The contract may be for "about" so much, and then 
it is a question of construction? whether it has been 
performed. 


1 Contract Act s. 65 illus. (b), 
but there may be a second tender, 
see § § 172, 184. 

2 See Part Acceptance, § 568. 

3 Section 75. 

* Macfarlane v. Carr, (1872) 8 
B.L.R. 459. 

5 Moore v. Campbell, (1854) 10 
Exch. 828, 23 L. J. Ex. 310. 

e cf S. of G. Act s. 86; 
Grimoldby v. Wells, (1876) 44 
L. J. C. P. 208, see p. 687. 

7 Heilbutt v. Hickson, (1872) L. 
R. 7 C. P. 433. 


8 See Molling v. Dcen, (1902) 
18 T. L. R. 217 (for the expenses 
of returning). 

9 Cockerell v. Aucomfte, (1857) 
26 L. J.C. P. 194. ; McConnell v. 
Murphy, (1878) L. R. 5 P. C. 208; 
see Moore v. Campbell, (1864) 10 
Exch. 828, 23 L. J. Ex. 310, as to 
a custom importing theterm. See 
§ 279. The construction of such 
words depends on the subject 
matter: Morris v. Levison, (1870) 
] C.P.D. 155. 


Sec. 119.] REFUSAL TO ACCEPT. 


Where qualifying words are used with regard to a spe- 
cified quantity of goods deliverable by stated instalments, 
the words qualify the whole amount and not the amount 
of such instalments. If the amount of each instalment is 
not fixed, it must be reasonable.? 


The seller may, if he can within time, make a second 
tender and so complete the contract, although the first 
was properly rejected. 


As the seller does not fulfil his contract by delivering a 
less quantity than he contracted to sell, so conversely, if a 
man contracts to buy 150 quarters of wheat, he is not at 
liberty to call for a small portion without being prepared 
to receive the whole quantity,* unless of course he has 
stipulated for so doing, or the such a right is implied from 
the facts of the case.’ 

The next question to be considered is the seller's 
position if the buyer refuse to accept the goods. 


Ifa buyer wrongfully refuses to accept the goods sold to 
him, this amounts to a breach of the contract of sale. 

With this section must be read sections 39, 51, of the 
Contract Act. 


The section is a particular instance of a wider rule 
which gives a right of action for damages to one party toa 
contract if and when the other party clearly shows his 
intention not to be bound by, and to repudiate the contract 
before the time for performance.’ 


1 Societe Anonyme v. Scholefield, 
(1902) 7 Com. Cas. 114 C. A. 

2 Nederlandsche Cacao Fabrik 
v. D'Challen, (1898) 14 T. L. R. 
322; Socicte Anonyme L'Ind. ete, 
v. Scholefield, (1902) 7 Com. 
Cas. 114 (5 per cent. variation 
allowable by custom). 

3 Borrowman v. Free, (1878) 4 
Q.B.D. 500 CA: sce § § 172 & 


184. 

Kingdom v. Cox, (1848) 5 C. 
B. 522, 526. 

5 Colonial Ins. Co. v. Adelaide 
Ins. Co., (1886) 12 A. C. pp. 188, 
139. 

6 Purshotamdas v. P., (1896) 
21 B. 23; see under ‘ Waiver of 
Conditions Precedent’ § 550. 
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RIGHTS AFTER DELIVERY. [Sec. 120. 


Insolvency alone does not justify rescission.! But a 
notification by a party of his insolvency may be taken as 
presumptively importing an offer to rescind which the 
other party may accept? ; and it would at least justify a 
refusal to complete the contract, unless the insolvent or 
his representative should prove their ability and readiness 
to complete on their part? by tendering the price, for all 
credit expires on insolvency. 


The section only refers to a wrongful refusal. 


If the property has not been devested out of the vendor, 
he cannot bring an action for the price; for he cannot 
have both the goods and the prices; but he can sue for 
damages for non-acceptance?; aud the measure is the 
difference between the agreed rate aud the market 
value of the goods at the time when the buyer 
ought to have accepted: Addison adds’ “in addition 
to the cost, charges and expenses necessarily incurred 
by the vendor in fulfilling his part of the contract." But 
this is clearly wrong: the contract price must cover all 
such : the seller can only claim necessary charges incurred 
owing to the breach of the contract The seller may 
also treat an unqualified refusal by the purchaser to 
accept as a repudiation of the contract once for all, and 
sue immediately. The measure of damages is the same 
in either case.? | 


1 Ex parte Stapleton, (1879) 
10 C. D. 586 ; Ex parte Tondeur, 
L.R. 5 Eq. 160, 37 L. J. Ch. 121; 
sce § 240. 


2 Leake, 5th Ed. p. 621. 


3 Ex parte Chalmers, L. R. 8 
Ch. 294, 42 L. J. B. 37. ; Morgan 
v. Bain, (1875) L. R. 10 C. P. 15, 
44 L. J. C. P. 47; re Phenix, 
(1876) 4 C. D. 108 ; 46 L. J. Ch. 
115 ; Sale of Goods Act, s. 18 (1). 
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* Addison, 11th Ed. p. 584; for 
other rights see § 449. 

5 Cf. Sale of Goods Act s. 50 (1). 

6 Contract Act, s. 73; S. of G. 
Act s. 50 (2). 

7 11th Ed. p. 584. 

8 Contract Act, s. 78. 


® Cort v. Ambergate Ry., (1551) 
17 Q. B. 127 ; Hockster v. De La 
Tour, (1858) 2 E. & B. 687. 


Sec. 121.] RIGHTS AFTER DELIVERY. 


When goods sold have been delivered to the buyer, the 
seller is not entitled to rescind the contract on the buyer’s 
failing to pay the price at the time fixed, unless it was sti- 
pulated by the contract that ho should be so entitled. 


A party who is entitled to rescind can only do so in so 
far as the contract has not been performed,? and subject 
to section 64 he must disaffirm the entire contract?, 


For cases where the seller can disaffirm a contract of 
sale and revest the property in himself, sce under section 
108, exception 3. 

After delivery the seller's sole remedy is, as arule, by 
personal action. He is only a creditor and all special 
remedies qua seller are gone. If part of the goods is 
delivered and the buyer repudiates the contract, the 
seller can sue for the value of any goods retained by the 
buyer? 

If he retakes the goods aftec sale and complete delivery 
the contract is not rescinded.‘ 

A seller has no right to follow the goods except in the 
case of fraud or unless the person receiving them is a party 
to the contract on which the goods were delivered,® 
and then only under section 121, by virtue of a special 
term. 

If the delivery was induced by fraud, on notice there- 
of the seller can disaffirm the contract and retake posses- 
sion of goods delivered thereunder,’ but not, it seems, 
without resorting to legal process. 


* Page v. Cowasjéc, (1866) L.R. 
1 P.C. 27. 

5 Armstrong v. Stokes, (1872) 
41 L. J. Q. B. 268. 

6 But sec for limits to this 
right, § 501. 

7 Re Eastgate, (1905) 1 K. B. 
465. 


1 Section 55 Contract Act. 

2 Bee notes to Smith v. Hodson, 
(1791) 4 T. R. 211, 1 Sm. L. C. 
152, and § 558. 


3 Bartholomew v. Markwick, 
(1863) 15 C.B.N.S. 711; 33 L.J. C. 
P. 145; Wayne's Merthyr Coal Co. 
v. Moréwood, (1877) 46 L.J. Q.B. 
746. 
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§ 649. 
By innocent 
misrepre- 
sentation. 


Rccaption. 


RECAPTION. [Sec. 121. 


It seems uncertain whether the same right is allow- 
ed in England in the case of a contract induced by 
innocent misrepresentations, if the contract has been 
executed.! 

But in India it seems the seller's rights are the same 
whenever he is entitled to disaffirm a contract. 


Sutherland? says: “ the Common Law, gave the right of 
recaption in certain very special cases.” But the cases cited 
are cases of a person taking his own goods from the pre- 
mises of another. And apparently he may do so if the 
other has detained them, even if he has to break open 
the doors or pick locks.? 


1 See Seddon v. N. E. Salt Co., — 847, 849. 
(1905) 1 Ch. 826. 5 Burridge v. Nicholetts, 6 H. 
2 Sutherland's Indian Contract & N. 388, 30 L. J. Ex. 145, 147, 
Act, citing Blades v. Higgs, (1861) — 149. 
10 C. B. N. S. 718, 80 L. J. C. P. 


CHAPTER XVII. 


Rights of the Buyer. 


The right of a buyer depend on whether the property  § 650. 
in the goods has passed and whether there has been fee bayer. 
delivery. 

If the property has not passed the buyer has no right where pro- 
to the goods, for there are none to which the contract d t not 
has attached. His only remedy for failure to deliver ' 
is an action for damages. If the seller fails to deliver 
within the time allowed by the contract, the buyer may, 
if time is of the essence, avoid the contract and sue for 
damages ; if time is not of the essence, he can only wait 
until the delay amounts to a repudiation. If the seller 
properly tenders before that time he must accept the 
goods. 

Where the seller makes a defective tender, the buyer § 651. 
may reject the goods, for his obligation to accept depends oo 
on the sufficiency of the tender,! and unless there 
is a stipulation in the contract to the contrary? or a 
waiver of the conditions precedent, it is a complete 
defence for the buyer to show that the delivery offered 
was not in accordance with the contrac t, though as 
shown above the onus of proving that the goods do so 
correspond is on the plaintiff. This is so even if the 
action is not for non-acceptance, but on a bill given for 
the price.’ 

Or the buyer may accept defective goods and claim Right to 
compensation for any defect, but in the case of originally e reg 
unascertained goods only if he gives notice within a 


1 Hannuic v. Goldner, (1848) 11 (1872) L. R. 7 C. P. p. 451. 


M. & W. 349. * Ante § 287. 
2 Heyworthy Hutchinson, (1867) 5 Wells v. Hopkins, (1839) 5 M. 
86 L. J. Q. B. 270. & W. 7;cf. Warwick v. Nairn, 


3 Sanders v. Jameson, (1848) 2 (1855) 10 Ex. 762. 
C. & K. 557 ; Heilbutt v. Hickson, 
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reasonable time after discovery of the breach of condi- 
tion! The position is the same where the seller has 
not performed a condition precedent unless there has 
been waiver.? 

But if the failure relates to a stipulation which by the 
terms of the contract is not of the essence of the con- 
tract, the buyer's only remedy is to claim compensation. 

Wherever the buyer can claim compensation he may 
if he has not paid the price, plead the breach in reduc- 
tion? or extinction‘ of the price if sued for the price,’ 
and may also sue for any further damage which he 
has suffered.* 

The contract may, by a special condition in that behalf, 
prevent any claim for compensation and only leave a 
right of rejection? And if it depends on a contingency 
which does not happen, neither party has any rights, 
unless the non-occurrence is due to the default of 
either. 

If under one contract the buyer fails to pay for goods 
delivered and fails to accept the rest, the seller is only 
entitled to bring one suit against him,? except under an 
instalment contract where each instalment is to be 
treated as a separate contract.? 


The measure of damages recoverable for breach of 
contract was in an uncertain state in England, and 


1 See § 635. 
3 See under '* Conditions." 


(4) ; Davis v. Hedges, (1871) L. 
R. 6 Q. B. 687. 


3 Shoshi Mohun Pal v. Nobo 
Kristo, (1878) 4 C. 801. 

* Poulton v. Lattimore, (1829) 
9 B. & C. 259. 

5 If the suit is on a bill or 
note he can only bring a cross 
action: Byles on ‘ Bills,’ 16th Ed., 
156; Agra and Muster man's Bk. v. 
Leighton, (1866) 36 L. J. Ex. 38. 

6 Mondel v. Stecl, (1841) 8 M. 
& W. 858, sec S. of G. Act s. 58 


T Jacobs v. Revell, (1900) 2 Ch. 
858, 69 L. J. Ch. 879: Jackson's 
* Contract, (1905) 1 Ch. 603, 74 
L. J. Ch. 8*9. 

8 Duncan Bros. v. Jectmull, 
(1892) 19 C. 872, following Wil- 
son J. in Anderson Wright v. 
Kalagarla, (1885) 12 C. 839, but 
see ibid. p. 341. 

9 So held in Volkart v. Sabyee 
(1896) 19 M. 304. 


DAMAGES UNDER SECTION 73, 


consequently a very elaborate judgment on the ques- 
tion was given in Hadley v. Baxendale,! which is the 
leading case in England, although many suggestions 
modifying the rules laid down therein have been made ?; 
but no case previous to that decision is of much value in 
England, and even after that case the whole question was 
said to be in uncertainty.? Section 73 of the Contract 
Act has laid down the Indian law and was, it seems, in- 
tended to be exhaustive, and certainly gives no counte- 
nance to the modifications suggested to the rules? in 
Hadley v. Baxvendale.* 


The Contract Act provides that " when a contract has 
been broken, the party who suffers by such breach is 
entitled to receive, from the party who has broken the 


* (1854) 9 Ex. 341, 23 L.J. Ex. 
179. 

2 Eg. thata patty after con- 
tract can give notice of any parti- 
cular consequences which will 
result from a breach of the con- 
tract, and then can claim such if 
the other party persist in break- 
ing it; see Gee v. L. & Y. Ry. Co., 
(1860) 6 H. & N. 211; Simpson v. 
L. & N. W. Ry,, (1876) 1 Q. B. D. 
274 ; Horne v. M. Ry., (1872) L.R. 
7 C.P. 588, 8 C. P. 131. This is 
very dubious, but is approved 
in Blackburn 3rd Ed, p. 552, 
A further qualification is that 
notice of special circumstances is 
not enough, unless it is shown 
that the seller assented to be lia- 
ble for special damages: Horne v. 
M. Ry., (1873) L. R. 8C. P. 181; 
Brilish Columbia Sawmill Co v. 
Nellleship, (1865) L. R. 3 C. P. 
499, 509, approved in Benj. 6th 
Ed. 973, citing Elbinger v. Arm- 
Strong, (1874) L.R. 9 Q.B. pp. 478, 
479; in Mayne on‘ Damages, 
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and in the Laws of Eng. vol. 10; 
see Simpson v. L. & N. W. Ke, 
(1876), 1 Q. B. D. p. 278 : but this 
does not exist in India and is 
doubtful in England: see Hydrau- 
Hic Eng. Co. v. McHaffie, (1878) 4 
Q.B.D. p. 677; Hammond v.Buss.y, 
(1887) 20 Q.B.D. 79, 97; Agius v. 
G. W. Coliery, (1899) 1 Q. B 418, 
and Pollock on ‘ Contracts.” A 
further suggestion is that a frau- 
dulent breach of warranty gives a 
buyer larger rights (save that he 
can rescind the contract after 
acceptance if be canreturn the 
goods unaltered): see Chalmer's 
6th Ed. 112;Houldsiorth v. City, of 
Glasgow Bank, (1880) 5 A.C. 317, 
823, 388; Sm. L. C. 11th Ed. Vol. 
II, 650, citing Ludgater v. Love, 
(1881) 44 L. T. 65984; Mallett v. 
Mason, L. R. 1 C. P. 659: but this 
does not apply in India, 

3 Gee v. L. & Y. Ry., (1860) 6 
H. & N. 211. 

* (1854) 9 Ex. 341. 
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contract, compensation for any loss or damage caused to 
him thereby, which naturally arose in the usual course of 
things from such breach, or which the parties knew ! 
when they made the contract to be likely to result from 
the breach of it. 


Such compensation is not to be given for any remote 
and indirect loss or damage sustained by reason of the 
breach. 

Explanation.—In estimating the loss or damage arising 
from a breach of contract, the means which existed of 
remedying the inconvenience caused by the non-perform- 
ance of the contract must be taken into account. 


Illustrations. 

(a) A contracts to sell and deliver 50 maunds of salt- 
petre to B at a certain price, to be paid on delivery. 
A breaks his promise. B is entitled to receive 
from 4, by way of compensation, the sum, if any. 
by which the contract price falls short of the price 
for which B might have obtained 50 maunds of 
saltpetre of like quality at the time when the salt- 
petre ought to have been delivered. 


(b) A hires B's ship to go to Bombay, and there take 
on board, on the Ist January, a cargo which A is 
to provide, and to bring it to Calcutta, the freight 
to be paid when earned. JB'sship does not go to 
Bombay, but A has opportunities of procuring 
suitable conveyance for the cargo upon terms as 


1 Apparently this is the same 
as the Common Law rule and 
means what a reasonable man, if 
he applied his mind, would con- 
template as the probable conse- 
quence of a breach: see Chalmers’ 
6th Ed. p. 113; in Hadley v. Bax- 
endale, (1854) 9 Ex. 841, the rule 
was said to be “the damages” 
should be such as may fairly and 
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reasonably be considered either 
arising naturally, ¢.¢. according to 
the usual course of things—from 
such breach of the contract itself, 
or such aS may reasonably be 
supposed to have been in the 
contemplation of both parties at 
the time they miade the contract 
as the probable result of the 
breach of it. 
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advantageous as those on which he had chartered = § 652. 
the ship. A avails himself of these opportunities, iin 
but is put to trouble and expense in doing so. 4 

is entitled to receive compensation from B in res- 


pect of such trouble and expense. 


(c) A contracts to buy of B, at a stated price, 50 maunds 
of rice, no time being fixed for delivery. A after- 
wards informs B that he will not accept the rice if 
tendered to him. JB is entitled to receive from 4, 
by way of compensation, the amount, if any, by 
which the contract price exceeds that which B can 
obtain tor the rice at the time when A informs B 
that he will not accept it. ' 


(d) A contracts to buy B's ship for 60,000 rupees, but 
breaks his promise. A must pay to B, by way of 
compensation, the excess, if any, of the contract 
price over the price which B can obtain for the 
ship at the time of the breach of promise. 


(ce) A, the owner of a boat, contracts with B to take a 
cargo of jute to Mirzapur, for sale at that place, 
starting on a specified day. The boat owing to 
some avoidable cause, does not start at the time 
appointed, whereby the arrival of the cargo at 
Mirzapur is delayed beyond the time when it would 
have arrived if the boat had sailed according to the 
contract. After that date, and before the arrival 
of the cargo, the price of jute falls. ‘The measure 
of the compensation payable to B by A is the 
difference between the price which B could have 
obtained for the cargo at Mirzapur at the time when 
it would have arrived if forwarded in due course 
and its market price at the time when it actually 
arrived. 


(f) A contracts to repair B's house in a certain manner, 
and receives payment in advance. A repairs the 
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house, but not according to contract. B is entitled 
to recover from A the cost of making the repairs 
conform to the contract. 


(g) A contracts to let his ship to B for a year, from the 


(4) 


A 


Ist of January, for a certain price. Freights rise, 
and on the Ist of January, the hire obtainable for 
the ship is higher than the contract price. 4 breaks 
his promise. He must pay to B, by way otf com- 
pensation, a sum equal to the difference bctween 
the contract price and the price for which B could 
hire a similar ship for a year, on and from the Ist 
of January. 

centracts to supply B with a certain quantity of 
iron at a fixed price, being a higher price than that 
for which A could procure and deliver the iron. B 
wrongfully refuses to receive the iron. B must 
pay to A, by way of compensation, the difference 
between the contract price of the iron and the sum 
for which 4 could have obtained and delivered it. 


(1) A delivers to B, a common carrier, a machine, to be 


conveyed, without delay, to As mill, informing B 
that his mill is stopped for want of the machine. 
B unreasonably delays the delivery of the machine, 
and 4,in consequence, loses a prohtable contract 
with the Government. A is entitled to receive 
from B, by way of compensation, the average 
amount of profit which would have been made by 
the working of the mill during the time that 
delivery of it was delayed, but not the loss sus- 
tained through the loss of the Government contract. 


(j) A having contracted with B to supply B with 1,000 
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tons of iron at 100 rupees a ton, to be delivered at 
a stated time, contracts with C for the purchase of 
1,000 tons of iron at 80 rupees a ton, telling C that 
he does so for the purpose of performing his con- 
tract with B. C fails to perform his contract with 
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A, who cannot procure other iron, and B in con- § 652. 
sequence, rescinds the contract. C must pay to 4 M iR ra 
20,000 rupees, being the profit which A would have 
made by the performance of his contract with B. 

(k) A contracts with B to make and deliver to B by a 
fixed day, for a specified price, a certain piece of 
machinery. A does not deliver the piece of machi- 
nery at the time specified, and in consequence of 
this B is obliged to procure another at a higher 
price tban that which he was to have paid to 4, and 
is prevented from performing a contract which B 
had made with a third person at the time of his 
contract with A (but which had not been com- 
municated to 4), and is compelled to make com- 
pensation for breach of that contract. A must pay 
to B, by way of compensation, the difference be- 
tween the contract price of the price of machinery 
and the sum paid by B for another, but not the 
sum paid by B to the third person by way of 
compensation. 

(1) A, a builder, contracts to erect and finish a house 
by the Ist of January, in order that B may give 
possession of it at that time to C to whom B has 
contracted to let it. A is informed of the contract 
between B aud C. 4 builds the house so badly 
that, before the Ist of January, it falls down, and 
has to be rebuilt by B, who, in consequence, loses 
the rent which he was to have received from C, and 
is obliged to make compensation to C for the breach 
of contract. A must make compensation to B for 
the cost of rebuilding the house, for the rent lost, 
and for the compensatiou made to C. 


(m) A sells certain merchandise to B, warranting it to 
be of a particular quality, and B, in reliance upon 
this warranty, sells it to C with a similar warranty. 
The goods prove to be not according to the 
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warranty, and B becomes liable to pay C a sum o 
money by way of compensation. Bisentitled to be 
reimbursed this sum by A. 


(n) A contracts to pay a sum of money to B on a day 


(0) A 


specified. A does not pay the money on that day 
B, in consequence of not receiving the money on 
that day, is unable to pay his debts, and is totally 
ruined. A is not liable to make good to B any 
thing except the principal sum he contracted 
to pay, together with interest up to the day of 
payment. 

contracts to deliver 50 maunds of saltpetre to B 
on the Ist of January, at a certain price. B, after- 
wards, before the Ist of January, contracts to sell 
the saltpetre to C at a price higher than the 
market rate ofthe Ist of January. A breaks his 
promise. In estimating the compensation payable 
by Ato B, the market price of the 1st of January, and 
not the proht which would have arisen to B from 
the sale to C, is to be taken into account. 


(f) A contracts to sell and deliver 500 bales of cotton 


(q) A 


to Bona fixed date. 4 knows nothing of B's mode 
of conducting his business. A breaks his promise, 
and B, having no cotton, is obliged to close his 
mill. Ais not responsible to B for the loss caused 
to B by the closing of the mills. 

contracts to sell and deliver to B, on the lst of 
January, certain cloth which B intends to manufac- 
ture into caps of a particular kind, for which there 
is no demand, except at that season. The cloth is 
not delivered till after the appointed time, and too 
late to be used that year in making caps. B is 
entitled to recover from A, by way of compensation, 
the difference between the contract price oi the 
cloth and its market price at the time of delivery, 
but not the profits which he expected to obtain by 
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making caps, nor the expenses which he has been 
put to in making preparation for the manufacture. 
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a ship owner, contracts with B to convey him 

from Calcutta to Sydney in A’s ship, sailing on the 
Ist of January, and B pays to A, by way of deposit, 
one-half of his passage money. The ship does not 
sail on the Ist of January, and B, after being, in cone 
sequence, detained in Calcutta for some time, and 
thereby put to some expense, proceeds to Sydney 
in another vessel, and, in consequence, arriving too 
late in Sydney, loses asum of money. A is liable 
to repay to B his deposit, with interest, and the 
expense to which he is put by his detention in 
Calcutta, and the excess, if any, of the passage 
money paid for the second ship over that agreed 
upon for the first, but not the sum of money 
which B lost by arriving in Sydney too late. 


General 


There are two classes of damages—general and special. : 
amages. 


General damages have been defined in England as such 
as the law will presume to be the direct natural or proba- 
ble consequence of the act complained of.! In the case of 
a breach of contract they must be the natural result or just 
consequence fairly attributable to the breach itself? that is 
arising, according to the usual course of things including 
reasonable human conduct,’ from the breach. 

It has been said* that natural consequence means such 
a result as must follow from the defendant's act in the 
ordinary course of nature; in short, a consequence which 


Human 
conduct. 


Natural. 


1 Ströms v. Hutchison, (1905) 
A. C. 515 H. L. Sc. 

2 Leia v. Rogers, (1898) 1 Q. 
B.31; Bramwell L. J. said in 
MacMahon v. Field, (1881) 7 Q. 
B. D. 591, that the breach need 
not directly cause the damage, if 
it was the only event without 
which it could not have happened. 


42 


3 Wilson v. Northampton & 
Banbury Ry., (1874) L. R. 9 Ch. 
286 ; Hobbs v. L. & S.W.Ry., (1875) 
L. R. 10 Q. B. 111; The City of 
Lincoln, (1880) 15 P. D. 15; 
The Argentino, (1889) 14 A. C. p. 
523. 


t Encyclo. of Laws Vol. 4 p. 97. 
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is physically necessary. Whereas a probable conse- 
quence is such as human nature, being what it is, usually 
follows from such an act as the defendant's, or so frequent- 
ly follows, that a person of ordinary intelligence and fore- 
sight would reasonably anticipate such a result. 

It seems that both classes are included under the Con- 
tract Act as general damages, and this is certainly so* in 
England.’ 

Such damages are not recoverable if they arise from the 
act of promisee.t 

Unlike special damages, general damages? need not be 
specially pleaded.® 

But when it is said that the law presumes general da- 
mages, that does not mean that no evidence need be given 
of the amount if substantial damages are claimed,’ for if 
the plaintiff proves a breach of contract and no more, the 
law only presumes that nominal damages have been sus- 
tained. But this result does not follow where circum- 
stances are proved which show that there was substantial 
damage, although no loss of any specific sum,’ or, in fact, 


no evidence at all of the quantum of loss is given.!° 


1 In MacMahon v. Ficld, (1881) 
7 Q. B. D. 591, Brett L.J. divided 
damages into necessary conse- 
quences, probable consequences, 
and consequences within the 
contemplation of the parties, and 
beld that if probable they must 
be within the contemplation of 
the parties. 


2 Ströms v. Hutchison, (1905) 
A. C. 615 H. L. Sc. 

3 See Hammond v. Bussev, 20 
Q.B.D. 79, ‘the damage need not 
be the inevitable result of the cir- 
cumstances, but must be the pro- 
bable result"; Lepila v. Rogers, 
(1898) 1 Q.B. p. 37. 

4 Jones v. Gardiner, (1902) 1 
Ch. 191; Mac Mahon v. Field, 
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(1881) 7 Q. B. D. p. 595. 

5 Ratcliffe v. Evans, (1892) 2 Q. 
B. 524, 528 ; Bodley v. Reynolds, 
(1846) 8 Q. B. 779; Ströms v. Hut- 
chison, (1905) A. C. 515. 

ê Boorman v. Nash, (1829) 9 B. 
& C. 145; Smith v. Thomas, (1835) 
2 Bing. N. C. 872, 

7 As stated in Encyclo, of Laws 
Vol. 4 p. 103. 

8 Rayner v. Rederiaktiebolaget, 
(1895) 2 Q. B. 289 and see p. 670; 
Ranchhod Bhawan v. Manmohan- 
das, (1907) 32 B. 165; The Bodle- 
well, (1907) P. p. 290. 

9 The Greta Holme, (1897) A.C. 
p. 604 H. L. 

19 O'Hanlan v. G. 
(1805) 34 L. J. Q. B. 151. 


W. Ry., 


GENERAL DAMAGES. 


The onus of proving that he has suffered sub- 
stantial damage lies on the plaintiff}? He is entitled 
to the beneht of such presumptions as according to 
the rules of law are made against persons? who are 
wrongdoers? in the sense of refusing to perform and 
not performing their agreement. It is an established 
maxim that every reasonable presumption may be made 
as to the benefit which he might have obtained by the 
bond fide performance of the contract. But in a suit 
for goods sold agaiust a defendant who has been guilty 
of no fraud or improper conduct, in the absence of 
evidence of quality, the presumption is that they were 
of the cheapest description.5 Damages may be based 
on probabilities, which must be a matter of speculation, 
but totally problematical damages cannot be recovered.9 
The Court cannot make a shot? or guess? without any 


legal basis of assessment.? 


1 Voodrof?e on ‘Evidence’ 4th 
Ed. 536. 


3 Wilson v. Northhamfton & 
Banbury Ry. Co., (1874) 483 L. J. 
Ch. 505 C. A., L. R. 9 Ch. 285, 
where damages were given for a 
breach of contract to build a sta- 
tion on the plaintiff's land instead 
of specific performance, the prin- 
ciple of assessment is however 
the same as in contracts generally; 
see Specific Relief Act s. 19 and 
Fry Specific Performance 6th Ed. 
p. 637 ; Rock Porlland Cement Co. 
v. Wilson, 31 W. R. 193 (Eng). 


3 The principle of Armory v. 
Delamirie, (1722) 1 Sm. L.C. 11th 
Ed. 356, was, it was held, to be 
reasonably applied according to 
the circumstances, though the 
analogy was not to be followed to 


Es () g e 
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It was held by the House 


the letter. But presumptions even 
in odium sfoliatoris, have known 
reasonable limits. They must 
not be conjectures nor grounded 
on data which the evidence it- 
self shows to be inexact: Shak 
Makhanlal v. Srikrishna Singh 
12 Moo. I. A. p. 198; Venavak v. 
Collector of Bombay, (1901) 26 B. 
p. 51. 

* Wilson v. Northhamtlon E 
Banbury Ry. Co, (1874) 43 L J. 
Ch. 605 C. A., L. R. 9 Ch. 285. 

5 Clunnes v. Pezzery, (1807) 1 
Camp. 7. 

9 Sapwell v. Bass, (1910) 2 K.B. 
486. 

7 Erie County v. Carroll, (1911) 


A.C.105;the Court will not proceed 
on “ guess or Surmise,” 
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GENERAL DAMAGES. 


of Lords that the data for estimating the amount of sub- 
stantial damages are not precise. There is no need to 
prove the loss of any specific sum,? where the loss is 
tangible. The elements may be of a more or less in- 
dehnite character. The fact that no evidence is* or can 
very well be given is no reason for not awarding damages 
where it is obvious some loss has been suffered.’ 

A jury is not bound to ascertain absolutely and with 
mathematical nicety the precise amount of damage sus- 
tained, but looking at the reasonable probabilities of the 
case, it must compensate the plaintiff as far as it can for 
the loss he has suffered naturally arising out of the 
breach.9 

Where the total amount cannot be exactly fixed because 
the goods have been lost and the quantity is not definitely 
known, the jury must make a reasonable estimate.’ 

Proof that the market value was not less than a certain 
price is enough.* Inferiority must also be proved in an 
action for breach of warranty? The Court frequently 


1 The Gr.ta Holme, (1897) A. C. 
p. 604, followed in Mersey Dock A 
Harbour Board v. BS Marfessa, 
(1907) A. C. p. 245 H. L. 

2 Ibid. p. 602; Lord Morris dis- 
sented and said some reasonable 
proof of actual loss sustained was 
necessary. He said the amount of 
damage for loss of use was the 
merest guess where a dredger not 
used for profit was injured. Cf. 
Hamlin v. G. N. Ry.,(1856) 26 L.J. 
Ex. 20, ‘‘no damages in general 
can bc recovered that are incapa- 
ble of being specifically stated and 
appreciated with certainty.” 

3 Wilson v. Northampton & 
Banbury Ry. Co, (1874) 43 L. J. 
Ch. 505 C. A., L. R. 9 Ch. 285. 

* O'Hanlan v. G. W. Ry., (1865) 
34 L. J. Q. B. 154, fer Miller J. 
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5 Ibid. per Blackburn J. refer- 
ring to importer’s average profits 
which were held to be general 
damages. 

$ Hooper v. Hertz, (1906) 1 Ch. 
549, 560-2. 

T Martincau v. Kitching, (1872) 
L.R. 7 Q. B. p. 456, 41 L. J. Q. B. 
227 ; Castle v. Playford, (1872) L. 
R. 7 Ex. p. 99, 100. 

8 Shridhan v. Girdhandas, 26 B. 
p. 289. (In a claim for the differ- 
ence between the market rate 
and the contract price, such must 
be alleged and proved.) 

? Wertheim — v. Chicoutimi, 
(1911) A. C. p. 316. (A claim íor 
deficiency in weight or quality 
disallowed as the evidence was 
loose and unsatisfactory.) 


SPECIAL DAMAGES, 


refers the question of the amount of damages to the 
master, and generally reserves the costs! but unless some 
such arrangement is made the plaintiff must prove the 
damages in Court, 


Special damages are such as the law will not infer from 
the nature of the act. They do not follow in ordinary 
course. They are exceptional in their character? and 
therefore they must be claimed specially and proved 
strictly.3 

In cases of contract special or exceptional damages 
cannot be claimed unless such damages are within the 
contemplation’ of the defendant at the time of the 
contract?; such damages must be the probable consequence 
of the breach as defined above. It makes no difference 
whether a claim for general damages is made and shown 
to cover a special loss, or whether a claim is made for 
special damages and the special loss is shown to be 
covered by an award of general damages.? 

Though the only actual damage is special and cannot be 
recovered as the defendant had no knowledge of its 
probability, still the plaintiff can recover what would have 
been the general damages though not suffered.® 


2 Sec British Marine | and knowledge of the defendant see p. 


Foreign Ins. Co. v. I. G. N. and 
Ry. Co., (1910) 15 C. W. N. 226, 
when a reference as to damages 
was allowed on appeal. But the 
plaintiff cannot ask for a re 
ference as to general damages 
without amendment in a suit 
onaresale: M. S. E. Angullia 
v. Sassoon, (1912) 16 C. W. N. 
593. 

2 The decisions on special 
damages show what the law 
regards as remote or improbable 
damages, but al] such are re 
coverable if known to be a likely 
result of the breach at the time 
of making the contract. For the 
statement of the rule as to what 
consequences are within the 
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665, under Remote Damages. 


3 Ströms v. Hutchison, (1925) 
A. C. 515 H.L Sc. 


t Under 73 they must be 
known to the party sought to be 
charged. 


5 Page 658 ante under General 
Damages. 


8 Cory v. Thames Iron Works, 
(1868) L. R. 3 Q. B. 181. So in 
Butsogomott v. Nahafict, (1902) 
29 C. 823, it was held that on 
proof of inferiority, the Puer 
could recover the difference in 
value without accounting for the 
actual use to which the goods 
were put. 
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SPECIAL DAMAGES. 


The rule as to what is termed Special Damages depends 
upon the party’s knowledge at the time he made the 
contract that the loss or damage was likely to result from 
a breach of the contract. 


This identical with the rule in Hadley v. 
Baxendale}, for there the damage “ such as might reason- 
ably be supposed to have been in the contemplation 
of both parties at the time they made the contract as 
the probable result of the breach of it" was held to be 
recoverable, but probably no distinction was intended 
to be made.? 


The illustrations (1), (7), $ (k), (D, (0), (f), (q), (r), seem to 
show that knowledge of the circumstances which made 
the damage probable is sufficient. Illustration (q) seems 
to show that ordinary commercial knowledge of a trade 
is assumed to exist in the case of a dealer in that trade.* 
Illustrations, however, are no sure guides in construing 
Indian Acts. 


is not 


The section requires knowledge, not the probable 
knowledge of a reasonable man,? and this shows that 
the principle of the English cases requiring express 
knowledge of exceptional damage applies in India? 


1 (1854) 9 Ex. 341. 


? Mookerjee J. cited the rules 
in Hadley v. Baxendale as en- 
tirely applicable to India;Daswant 
Singh v, Syed Shah, (1907) 6 C.L. 
J. 398. 


5 Presumably the amount of 
profit on the resale was probable, 
at any rate in England any ex- 
ceptional profit is not recoverable 
unless known to the seller: 
Horne v. M. Ry., (1878) L. R. 8C. 
P. 181 ; for to render the seller 
liable the sub-contract must be 
fully known to him, Grébert Borg- 
nis v. Nugent, (1885) Q. B. D. 
p. 90 and penalties for late 
delivery under a sub-sale are not 
recoverable unless known to the 


C30 qi C 


seller: Hydraulic Engineering Co. 
v. McHaffie, (1878) 4 Q. B. D. 670, 
The same observations apply to 
the amount of the rent recover- 
able in illustration (7). It seems 
that without knowledge of the 
facts, only ordinary rent and not 
soine cxtravagant rent agreed to 
be paid by a rajah for a few 
inonths of the season, is recover- 
able. 


* Cf. Schulze v. G. E. Ry.,(1887) 
19 Q. B. D. 30. 


5 That is, it is a question of fact; 
see per Lord Esher in Hammond 
v. Bussey, (1887) 20 Q. B. D. 79 ; 
but it scems thata man is deemed 
to know what a reasonable man 
would have known. 


SPECIAL DAMAGES. 


The onus of proving knowledge is on the plaintiff, and it 
seems actual knowledge must be proved, though doubt- 
less a man will be presumed to know what a reasonable 
man applying his mind to the circumstances would 
know. 

The knowledge must be of the damage. ‘his was 
the view taken in Hadley v. Baxendale,» but it has 
been said it is knowledge of the circumstances that 
render damage probable, that is required, not of the 
probable result of a possible breach. It seems that 
if the special circumstances were known to the de- 
fendant and damage which would ordinarily follow 
from a breach of the contract in those circumstances, 
has ensued, such damage will be deemed to have 
been known to him and be recoverable3 It seems 
clear that knowledge may be derived from verbali 
communications of the other party or in any other 


way, as from acquaintance with the conditions of 
any trade.‘ 


It is therefore sufficient that the defendant was informed 
that a breach would result in a particular loss.? 


It has been held that if goods are obviously useless 
for ordinary purposes, the seller is liable for damages on 
the basis of their value for the special purpose for which 


they were intended, although no notice was given to him 
of it.’ 


1 (1854) 9 Ex. 841. 

? Hamilton v. Magill, (1888) 12 
L.R. Ir. p. 202; McMahon v. Field, 
(1881) 7 Q. B. D. 691, 597. 

3 I. c. substantially what 
Mayne 7th. ed. 13, 31, considers 


ê This was held in England 
to be insufficient without notice 
of the special circumstances: 


p. 509. 


British Columbia Saw Mill v. 
Nettleshib, (1868) L. R. 3C. P. 
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to be the third rule in Hadley v. 
Baxcndale. 

* Sawdon v. Andrew, (1874) 80 
L. T. 28 (of resales). 

5 See illus. (g) to s. 78. 


" De Mattos v. G. E. Steamship 
Co., (1885) 1 Cal. & E. 489, per 


Stephen J., but this seems doubt- 
ful, 
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What constitutes sufticent notice of exceptional circum- 
stances depends on the facts of each individual case / 

Where carriers did not know of a resale, it was held 
that they must have known that there probably was or 
would be one with a limited time for delivery.? 

If goods are intended to be used as samples, the defend- 
ant is not liable for damages in respect of the intended 
use without notice? Attaching a label marked “ traveller's 
goods, deliver immediately " is not sufficient notice to a 
carrier of the intended use as samples, so as to make him 
liable for a traveller's loss of time owing to late delivery.* 
Where there is notice, damages for loss of season owing 
to late delivery have been given.5 

Liability is incurred in respect of so much of the terms 
of a sub-sale as are disclosed * save that a carrier is pre- 
sumed to know that there is a time limit for delivery ? and 
that an importer makes average profits.’ 

The rule as to remoteness of damages is vague? and 


is a matter of law.? 


1 Jameson v. M. Ry., (1884) 
50 L. T. 426; Simpson v. L & N. 
W. Ry., (1876) 1 Q.B.D. 274. (The 
fact that goods are addressed to a 
show ground,is noticethat theyare 
intended for exhibition). Notice 
that Admiralty contracts were out 
and bill of lading must be deli- 
vered by December 31st, was held 
sufficient notice of a contract with 
the Admiralty : Prior v. Wilson, 
(1860) 1 L. T. 549; Dunn v. 
Bucknall, (1902) 2 K. B. 614. 

? Ströms v. Hutchison, (1905) 
A. C. 515 H. L. Sc. 

3 G. W. Ry. v. Redmayne, (1866) 
L. R. 1 C. P. 829 ; Woodger v. G. 
W. Ry., (1867) L. R. 2C. P. 318. 

4 Candy v. M. R9., (1878) 38 L- 
T. 226. 


5 Schulze v.G.E.R., (1887) 19 Q. 





B.D. 30; Simpsonv. L. & N. W. Ry. 
(1876) 1 Q.B. D. 274; see Madras 
Ry. v. Govinda Rau, (1898) 21 M. 
172, where there was no notice. 

6 Prior v. Wilson, (1860) 1 L. 
T. 549; Borries v. Hutchinson, 
(1865) 18 C.B.N.S. 445; Elbinger 
v. Armstrong, (1874) L.R. 9 Q.B. 
473 ; Gréberl Borgnis v. Nugent, 
(1885) 15 Q. B. D. 85. 

7 O'Hanlan v. G. W. Ry.,(1865) 
84 L. J. Q. B. 154. 

€ Hobbs v. L. & S. W. Ry., 
(1875) L. R. 10 Q. B. 121 (the de- 
cision in which was doubhted in 
MacMahon v. Field, (1881) 7 Q. 
B.D. 591); De La Bere v. Pearson, 
(1908) 1 K. B. 280. 

° Hadley v. Baxendale, (1854) 
9 Ex. 354; MacMahon v. Field 
(1881) 7 Q.B.D. 591, Aer Brett L 


DAMAGES TOO REMOTE. 


To recover damages it is not enough that the de- 
fendant's breach of contract has in fact produced such 
damages unless it can be reasonably presumed that 
he, when he entered into the contract, either knew 
or ought to have known! that they would ensue: 
and it will be deemed that he ought to have known 
wherever a reasonable man placed as he was and 
knowing what he knew and no more, would have 
recognised that they were a necessary or probable 
result of such a breach.? 


The cases on special damages illustrate the question of 
remoteness, for without knowledge thereof at the time of 
contracting all special damage is too remote, and with 
such notice no damage is too remote. 


It has been said that, even if a seller knew that the 
goods were to be sold to buyers from his buyer's 
sub-buyers, damages on such a resale could not be 
recovered against him.? This has been doubted in 
England,‘ and is not the rule under section 73, for if he 
had knowledge of it, the seller would be responsible for 
damages. 


In assessing damages where special or general com- 
pensation for actual loss is the controlling principle, and 
no regard is had to the motives which induce the violation 


1 This seems to be so in India: 
the principle that a man has notice 
of a fact, if a reasonable man 
applying his mind to the circum- 
stances must bave known it, is 
universal in commercial matters, 


? This passage is taken from 
the Enyclopedia of English 
Laws, vol. 4 p. 108; see Dawson v, 
Bingley Urban District Council, 
(1911) 2 K. B. 149 (increased 
damage by fire owing to mis- 
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placed fire plug—recoverable', 
5 Borries v. Hutchinson, (1865) 
18 C. B. N. S. 445. 


* Per Bowen L. J. in Grébert- 
Borgnis v. Nugent, (1885) 15 Q.B. 
D. p. 94; Bert, 5th Ed. 985 sup. 
ports Borries' case. 


5 Sedgwick on Damages, 4th 
Ed. 255; Werthcim v. Chicoutimi, 
(1911) A. C. 801 ; Erie County v. 
Carroll, (1911) A. C. 105, 
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DAMAGES TOO REMOTE, 


of the agreement.! 


For whether the failure to perform 


Is owing to misfortune? or to deliberate intention! the 
measure of damages is the same. 

In England for a breach of contract the only damages re- 
coverable are such as are the natural and probable results 
of the breach,? and not any loss of reputation* to party 


owing to the circumstances of the breach.® 


But there 


does not seem to be any such limitation under section 73.3 


1 Ibid. p. 283. Contra Chitty on 
Contracts, p. 684, citing Sondes v. 
Fletcher, (1822) 5 B. & Ald. 886, 
repeated in 16th Ed. p. 827; 
but s. 73 does not allow of any 
such doctrines. The H. of L. 
said that where a carrier for his 
own convenience disregarded his 
contract, the Court would not be 
astute to defeat an honest claim 
for damages : Ströms v. Hutchison, 
(1905) A. C. 413 (quere whether 
the Court ever should be). The 
principle cited from Chitty was 
also applied in Ranchhod v Man 
mohandas, 9 Bom. L. R. 1087, 32 
B. 165; cf. Jones v. Gardiner, 
(1902) 1 Ch. p. 195; Day v. Single- 
fun, (1899) 2 Ch. 320; contra 
Muhammad Mohsin Khan v. 
Turab Ali, (1909) 6 A. L. J. 441, 
and the doctrine in England has 
been repudiated by the H. L. in 
Addis v. Gramophone Co., (1909) 
A.C, 488, as regards contracts ; but 
it was said that if the circum- 
stances amounted to a tort a sepa- 
rate cause of action arose: but 
otherwise in a suit for breach of 
contract the circumstances of the 
breach however exasperating do 
not affect the damages. 


? See Measures v. Measures 
Bros., (1910) 2 Ch. 248 “ Misfor- 
tune is no defence unless it is so 
by the contract.” 


3 Addis v. Gramophone Co., 
(1909) A. C. 488 H. L. (where 
in a suit for wrongful dismissal, 
no dimages were allowed for 
loss of reputation or increased 
difficulty in obtaining other em- 
ployment owing to the special 
circumstances: such might be 


C30 qi C 


recovered in an action in tort). 
But see Purshotamdas v. P.,(1896) 
2] B. 23, following Umed Kika's 
case 7 Bom. H. C. 122, where 
however the breach was of a 
promise to give in marriage 
which is anomalous in England: 
but s. 73 does not allow of 
anomalous cases, and the only 
limit is the knowledge of the de- 
fendant which certainly includes 
the fact that a breach of some 
contracts especially if committed 
in a particular way will result in 
loss of reputation. See p. 693 as 
to loss of customers. 


* Cf. cases of failure to ad- 
vance money, Wallis v. Smith, 
(1882) 21 Ch. D. p. 257, which 
are treated as anomalous in Eng- 
land : Graham v. Campbell, (1878) 
7 Ch. D. p. 494. If the lender 
knew that such a result would 
probably ensue, it seems, he is 
liable in India. 


5 Addis v. Gramaphone Co., 
supra. Collins L. J. dissented. 
Such damages are recoverable in 
tort, and it seems that in India 
whether there is a larger mea- 
sure of damages in tort or not, 
that the only test in contract is, 
was the damage the natural and 
probable result of the breach to 
the knowledge of the defendant. 
It seems impossible to limit this 
to damages resulting from a sim- 
ple failure to perform, when the 
breach was intentionably commit- 
ted with a deliberate desire to 
injure the plaintiff. However the 
difficulty is met by claiming for 
breach of contractand for any tort. 
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In England damages for injury to feelings have no § 652. 
place in an ordinary action of contract, save in actions ere repu- 
for breach of promise to marry. But section 73 ex- Injury to 
presses no exception to the ordinary law as to damages, EES 
and such damages if they arise, it seems, can be recovered 

for breach of any contract. 


The damages are the loss to the plaintiff, not the cost 
of performance to the defendant,’ or to the plaintiff.‘ 


Where the seller fails to deliver goods which he has Non- 
contracted to deliver’ in a suit for non-delivery,® the ^*'very. 
measure of damages is primd facie’ the difference, if 
any, between the true value of the goods to the pur- 
chaser ® which is primd facie the market rate, if any, and 
the contract rate on the due date of performance? In 
such a case the price at which the purchaser in anticipa- 
tion of delivery resold the goods is, where no question of 
profit arises, an entirely irrelevant matter." The due 
date is the last day for performance,!! and this is so, 
although the seller has the option to deliver in August or 
September and repudiates the contract in August," for 


Due date. 


1 Hamlin v. G. N. Ry., (1858) 
26 L. J. Ex. 20. 

2 Ranchhod Bhawan v. Man- 
mohandas, (1907) 82 B. 165. 

3 Re Chitfereil, (1888) 40 Ch. D. 
45. 

4 Wissell v. School for Indigent 
Blind, (1882) 8 Q. B. D. 357, 364, 
save where he is entitled to sup- 
ply himself with goods which 
the defendant has failed to 
deliver: see p. €75. 

5 The buyer's right to delivery 
may depend on a contingency 
and if that does not occur, neither 
party has any rights. 


6 As to cases where specific 
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performance can be obtained, see 
§ 118. 

7 Le, the general damages. 

8 Wertheim v. 
(1911) A. C. p. 809. 


? Durga Prosad Sureka v. Bha- 
gan, 31 C. 614, 620 P. C 

10 Wertheim v. Chicoutimi, 
supra, citing Rodocanachi v. Mil- 
burn, (1886) 18 Q. B. D. 67. 

11 See as to the due date § § 826, 
827. 

12 Mackertich v. Nobo Coomar. 
(1903) 80 C. 477, for the damages 
when delivery is to be as re- 
quired, see Jones v. Gibbons, 
(1853) 8 Ex. 920. 


Chicoutimi, 
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the seller cannot change the due date by giving notice 
that he will not deliver. 


But the due date under the contract for delivery is nct 
always the date at which damages are assessed. 

If no date is fixed by the contract, performance is 
due at areasonable time from the date of the contract, 
but if the seller gives notice that he will not deliver, the 
date of the receipt of such notice is the date for calculat- 
ing the damages.’ 

If the date of performance is postponed by agreement, 
which must be a binding one? or at the request of the 
seller, * the date for assessing damages is the postponed 
date. Ifthe forbearance is at the vendor’s request and 
for his convenience, and no time is fixed, the damages are 
calculated at the date of the withdrawal of the forbear- 
ance,® but the promisee cannot extend the time for per- 
formance without the consent of the promisor with a view 
to claim heavier damages. The onus of proving that 
there has been a binding agreement to postpone the due 
date is on the party asserting it? and he must plead such 


postponement.’ 


1 Cf. Ripley v. McClure, (1849) 
4 Ex. 845 (a buyer giving notice 
of unwillingness, to accept) as to 
the duty to mitigate damages 
on receipt of such a notice, see 
infra. "The same rule applies 
to instalment contracts : Cooverjee 
Bhoja v. R. N. Mookerjee, 36 C. 
617 C. A. 

2 Section 78 illus. (c^. 

3 Jugmohandas v.Nusserwanjl, 
(1902) 26 B. 744; see Wertheim v. 
Chicoutimi, (1911) A. C. p. 315, 
where the postponed delivery 
accepted without prejudice to 
the buyer's rights was held not to 
be a new contract, but the old 
one revived, 





* Ogle v. Vane, (1868) L. R. 10 
Ex. 195 L. R. 8 Q. B. 272; Hick. 
man v. Hayncs, (1575) L. R. 10 
C. P. 598. 

5 Re Schwahacher, (1909) A. 
C. 293. It is not enough to show 
that both parties did not intend 
to act on the strict terms of the 
contract, but he must show that 
definite terms were agreed upon 
as to what was substituted: Darn- 
ley v. L. C. § D. Ry, (1867) L.R. 
2 H. L, 43. 

9 Muttaya Manigaran v. Lekku 
Reddiar, (1912) 11 M. L. T. 801. 

7 M. S. E. Angullia v. Sasson, 
(1912) 16 C. W. N. 593. 
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If the goods have been paid for and the seller fails to 
deliver, the buyer is entitled to a reasonable time after 
the breach of contract to prepare to purchase other goods, 
and the date for assessing damages is a reasonable time 
after the breach 3 

But in England measure of the damages has been held 
to be the value of the goods at the date of the trial? 
The English cases are not very clear on the point.® 

According to Leake the damages are the full market 
value whether the price has been paid in cash or by bill, 
but if the bill is dishonoured the difference between the 
market and contract price is recoverable, unless payment 
is a condition precedent or concurrent with the right to 
receive delivery, in either of which cases the buyer can- 
not sue for damages.* 

If stock has been paid for and the seller fails to deliver 
in England, the measure of damage is the value at the time 
of the trial, though it has been said to be the full market 
price on the due date and interest on the money paid, 
and also to be the highest price of the stock between the 
day of the breach and the day of trial if there is no undue 


delay in suing.’ 


1 Shaw v. Bill, 8 M. 38. 

2 Elliot v. Hughes, (1863) 8 F. 
& F. 887, Laws of Eng. Vol. 10 
p. 884; Mayne 8th Ed. (1909) p. 
228, 226, says it is the value at 
the date of the breach, except in 
the case of stock which is to 
be valued at the date of the 
trial, 

3 Dutch v. Warren, 2 Burr. 
1610, but see Owen v. Routh, 
(1854) 14 C.B. 827. In Startup v. 
Cortazzi, (1885) 2 C.M. & R. 165, 
the price with interest had been 
refunded. 

* 6 Ed. 777; Valpy v. Oakeley, 
(1857) 16 Q. B. 941; Griffiths v. 


This principle is only applied where 


Perry, (1859) 1 E. & E. 630. 

5 Elliot v. Hughes, (1808) 3 F. 
& F. 387, not the highest price 
attained up to the trial;cf.cases of 
failure tor eplace stock: M’Arlhur 
v. Seaforth, (1810) 3 Taunt. 257; 
Simmons v. London J.S. Bank, 
(1891) 1 Ch. 284 C.A., but see 
Archer v. Williams, (1840) 2 Car. 
& Ker. 20. 

© Startup v. Corlazzi, (1885) 2 
C. M. & R. 165; Barrow v. 
Arnaud, (1846) 8 Q. B. p. 610. 

7 Owen v. Routh, 14 Ch. D. 337; 
Shaw v. Holland, (1846) 15 M. & 
W. 138, but see cases cited in 
note 6, supra. 
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there is a continuous obligation to restore property or 
funds. . 

Where a seller under a C. I. F. contract failed to per- 
form his contract by shipping a wrong quantity, it was 
held that the buyer could recover damages for non- 
delivery, but not the insurance money recovered by the 
sellers on a loss. Even if the property had passed and 
the contract been performed, the buyer could not recover 
on a profit policy obtained by the seller for his own 
benefit.? 

The damages are only the actual loss suffered? by a 
party who has acted in a reasonable manner,* which 
may be less than the natural and probable damage.5 
Damages are intended as an indemnity only.’ 

If no loss is suffered, only nominal damages can be 
recovered? ; for a breach of contract imports some 
damage, and the plaintiff may recover compensation for 
trouble and expense incurred in supplying himself with 
that which the defendant ought to have supplied. In 
England, if only nominal damages are recovered under 
the present practice, the Court may give the defendant 


his costs.? 


1 Michael v. Hart, (1902) 1 K.B. 
482, where Wills J.gave the high- 
est rate between the due date 
and the breach, the point was un- 
decided in appeal, and not argued 
before the H. of L., 89 L. T. 422. 

2 Harland § Wolff v. Barslall, 
(1901) 6 Com. Cas. 118; 84 L. T. 
824, 17 T. L. R. 388. 

3 Wertheimv. Chicoutimi, (1911) 
A. C. 301; Erie County v. Carroll, 
(1911) A. C. 105 (where no loss 
was proved). 

4 Jugmohandas v. Nusserwanji, 
(1902) 26 B. p. 749; Dunkirk 
Colliery v. Lever, (1878) 9 Ch. D. 
p. 25. 

5 Wigsell v. School for Indigent 
Bird, (1882) 8 Q. B. D. 387; 
Valfy v. Oakley, (1861) 18 Q. B. 
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941; Grifithsv. Perry, (1859) 1 
E. & E. 680. 


5 Griffiths v. Perry, (1859) 1 E. 
& E. 650 (buyer suffering no 
loss); Valpy v. Oakley supra (no 
difference between market and 
contract rate); Prehn v. Royal 
Bank of Liverpool, (1870) L.R. 6 
Ex. p. 99, cf. Salvesen v. Rederi, 
(1905) A. C. 302. 


7 Section 78, illus. (b). quere 
whether this illustration was 
intended to show that nominal 
damages are not allowable. 


5 Leake, 6th Ed. 648; Harris 
v. Petherick, (1879) 4 Q. B. D. 
611; Dicks v. Brooks, (1880) 16 
Ch. D. 22; Sprange v. Lee, (1908) 
1 Ch. 424 ; Sapwell v. Bass, (1910) 
2 K, B. 48€. 
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No suit lies for nominal damages, if the defendant 
has paid all that is due.! 

The same principles apply to non-delivery of shares as 
to non-delivery of goods.? 

But for the non-delivery of a ship to be built or repaired 
prima facie the damages are the loss of ordinary 
profits owing to delay in delivery? The same rule 
applies in the case of delay in delivering a machine? But 
unless there is notice of exceptional circumstances only 
what would have been the ordinary profits are recoverable, 
not profits that would have been made from a novel use 
of the article ; but though not intended or used for ordinary 
purposes, the buyer can recover what would have been 
the profits from ordinary use.5 

It has been held that the market value means the price to 
an ordinary customer,® and the fact that the seller can obtain 
the goods under a collateral contract below the market 


rate, is no reason for adopting any but the market rate.? 


1 Beaumont v, 
(1846) 2 C. B. 494. 


3 Shaw v. Holland, (1846) 15 
M, & W. 186; Tempest v. Kilner, 
(1846) 3 C. B. p. 258; but see Pott 
v. Flather, (1847) 16 L. J. Q. B. 
366, where it was said the differ- 
ence was between the contract 
price and the market rate on the 
due date or the earliest day after- 
wards on which the share could 
be sold. 


3 Schiller v. Finlay, 8 B. L. R. 
544; Fictcher v. Tayleur, (1855)17 
C.B. 21: The Argentino, (1889) 14 
A.C, 519 ; Fitzgerald v. Leonard, 
(1892) 32 L. R. Ir. 675 ; Welch v. 
Anderson, (1802) 41 L. J. Q. B. 
167 ; Re Trent and Humber Co., 
(1868) 4 Ch. Ap. 112 (delay in re- 
pairing). 

* Smecd v. Ford, (1859) 1 E. & 
E. 602; cf. Portman v. Middleton, 
(1858) 4 C. B. N. S. 322, where a 
loss on resale unnotified was 
disallowed, but why ordinary 
damages were not given is not 


Greathead, 


+ () g e 


a 





clear ; see too British Columbia 
Sawmill v. Nettleship, (1868) L. R. 
8 C. P. 499, to which a similar 
remark applies, but both were 
cases ot failure to deliver part 
of a machine. 


5 Cory v. Thames Ironworks Co., 
(1868) L. R. 8 Q. B. 181; cf. De 
Mattos v. G. E. Steamship Co., 
(1885) Cal. & E. 489. 


* Orchard v. Simpson, 2 C. B. 
N. S. 299. 


7 Cohen v. Cassim Nana, (1876) 
l C. 244 C. A., citing Barrow v. 
Arnaud, 8 Q.B. 605, distinguish- 
ing Cort v. The Ambergale Ry , 20 
L. J. Q. B. 460. The same prin- 
ciple of not compelling the buyer 
to account for his dealings with 
inferior goods, was approved in 
Boisogomoff v. Nahapiet, (1902) 
29 C. 828, cf. Brilish Westinghouse 
Co. v. Underground E Ry., (1911) 
1 K.B. 675, but see ibid, p. 587, 
affirmed in C.A. (1911) 81 L.J. 
K. B. 473. 
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But having regard to the wording of section 73 and 
recent rulings of the Privy Council! that the buyer can 
only recover his actual loss, these cases are not good law. 
The last English case,?? which is later than the Privy 
Council cases, is, it seems, unsound.? 


The market rate is the rate at the time and place agreed 
upon,* and the full market rate is the true measure, 
although since the sale the value of the goods has been 
enhanced by the discovery of a special quality in them 
unknown before In America if a higher price must be 
paid in the market for buying at short notice, this must 
be taken into consideration. 


It has been held in England that no consideration is 
to be given to the fact that the buyer gave an increased 
price for prompt delivery." But that decision is a dubious 
one, There goods were delivered late ; the seller had 
recovered by suit the whole contract price, and the buyer 
sued to recover part ot it on the ground that he paid that 
part for prompt delivery on the due date, and that the 
market value was by that sum less than the contract rate. 
The evidence was rejected by some Judges as being 


1 Erie County Co. v. Carroll, 
(1911) A. C. 105; Wertheim v. 
Chicoutimi, (1911) A. C. 801. 


2 British Westinghouse Co. 
v. Underground E. Ry., supra. 

3 But Jenkins, C. J., gave a 
plaintiff an opportunity of prov- 
ing that rates at which he settled 
certain contracts were less than 
the market rate because of his 
customer’s generous feelings to- 
wards himself; Jugmokandas v. 
Nusserwanji, (1902) 26 B. p. 748. 
The suit was for non-delivery of 
coal, for which there was no 
market rate. The damages were 
assessed at the difference be- 
tween the contract price and the 





rates at which the buyer, the 
plaintiff, had settled contracts to 
deliver similar coals. The C. J. 
gave the plaintiff an opportunity 
during the appeal to show that 
these rates were less than the 
market rate to an ordinary 
customer. 

* Michael v. Hart, (1902) 1 
K. B. 482. The same rule applies 
in America: Page on Contracts 
s. 1539. 

5 Josling v. Irvine, (1861) 80 
L. J. Ex. 78. 

5 Christopher v Yeager, 67 N. 
E. 166. 

T Brady v. Oastler, (1864) 8 H. 
& C. 112, Martin J. dissenting. 


DAMAGES FOR NON-DELIVERY. 


contrary to the written contract, though had the contract set 
out the facts they said, the sum would have been recover- 
able as the consideration had failed : Bramwell B. said it 
did not vary the contract, but that the consideration given 
for the contract was immaterial. Benjamin suggests that 
the sum was recoverable for total failure of one part of 
the consideration.! It seems that the real damage was the 
difference in value to the purchaser on the due date and 
on the date when delivered, and this could be shown in 
the ordinary way. 

The market rate is nothing more than a compilation of 
the result of various facts connected with the trade on a 
particular day. To prove the rate it is better to rely on a 
record of rates made by a gentleman of experience and 
intelligence than to work out the rates.? 

Obviously values created for a special purpose are 
irrelevant. Market price is to a great extent based on 
and made up of the views of those engaged in a particular 
business and familiar with its incidents. These views 
are based not only on transactions in which a man may 
himself have been actually engaged, but also on the 
general rumour and reputation in the market.’ 

The fact that a rate was tixed by the Bombay Cotton 
Association and sales settled at that rate, was not consi- 
dered sufficient evidence of the market rate.* 

A rate fixed by a Panchayat is not binding,® unless the 
custom of the trade is for prices to be so fixed, when its 
decision is binding unless shown to be fraudulent.$ 

The amount of damages given to a sub-buyer by 
a French Court for inferiority against a buyer were 


1 5th Ed. 981, citing Johnson v. taking the rate of previous day and 


J., (1802) 8 B. & P. 162. deducing that it had not fallen. 
2 Juimeliandas v. Nusserwanji, 5 Shriran v. Mudangofal, (1908) 
(1901) 26 B. 744. 80 C. 865 P.C. 
-3 Shridhan v.  Gordhandas, — * Jehangirji v. Jaisingdas, (1903) 
(1901) 26 B. 236. C. W. N. 67 P.C. 
+ Ibid., the rate was fixed by 
43 
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considered as being presumably correct in an English 
Court in a suit by the buyer against his seller, the goods 
having been reasonably sold under the same warranty as 
given by the seller. 

Whether there be a market? rate or not the principle on 
which damages are to be assessed is exactly the same, viz., 
the value of the goods at the date of the breach or 
breaches? ( i.e., the due date ). 

But if there is no market rate the mode of estimating 
the value is different, but comes back to the elementary 
principle what were the goods worth at the time,? that is, 
in a suit for non-delivery, worth to the buyer at the due 
date.' In such a case more than nominal damages must be 
given. The value of the goods must be assessed as best 
it may,® and the plaintiff must do his best and is entitled 
to recover his loss.” 

If the market rate is uncertain then recourse must be had 
to such surrounding circumstances as affect the proba- 
bilities and among them the real prices produced about 
the time of due date P 


commodity there is no higgling 
market to fix the value, the jury 
must assess it: O'Hanlan v. G. W. 
Ry., (1865) 24, L. J. Q. B. 154, 
where an importer was allowed 
average protits as 
general damages though he gave 


1 Hammond v. Busscy, 20 Q.B.D. 
79 ; Grebert v. Nugent, (1885) 15 
Q.B.D. 85. 

2 For what amounts to an 
available market, see Dunkirk 
Colliery v. Lever, (1878) 9 Ch. 
D. p. 25. 

° Jugmohandas v, Nusserwanji, 


importer's 


no evidence of the amount bzcause 


(1901) 26 B. 744. 

£ Stroud v. Austin, (1883) Cal. 
& El. 119. 

5 Jugmohandas v. Nusserwaiji, 
(1901) 26 B. 744, citing FIbinger 
v. Arm:lroug, (1874) L. R. Q. B. 
478 ; see too Rama Bhandary v. 
Morgan, (1909) 6 M. L. T. 294. 

6 Where from the smallness 
of the place or the scarcity of the 


gle 


he could not; the reason given 
was that importers do not import 
except for profit. 


T Borrics v. Hutchinson, (1855) 
18 C. B. N. S. 465; cf. Schulze v. 
G.E.R., (1887) 19 Q.B.D. 30 C. A. 
(loss owing to delay in delivering 
samples). 

8 Shridhan v. 
(1901) 26 B. 235. 


Gordhandas, 
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In a suit for non-acceptance if there is no market the 
seller can recover such an amount as would place him in 
the same position as if delivery had been accepted.! 


In the absence of a market rate in India damages were 
assessed at the difference between the contract rate and 
the rate in England, where there was a free market, less 
cost of carriage,? and the rates at which the plaintiff had 
settled similar contracts was taken asthe basis of assess- 
ment? on analogy with the English cases where a resale 
by the buyer has been taken as evidence of the then value 
of the goods,* whether the resale was made at the time of 
the original contract without notice, or whether it was 
made subsequently to the contract? So in Ireland the 
price at which a buyer might have resold in the way of 
his trade was taken as evidence of the value of the 
goods.® 

Where similar goods are not available it is open toa 
buyer to procure the nearest substitute that he reasonably 
can and to charge the seller with the difference,” though 
he must buy the cheapest possible,’ and it is open to the 


1 Dunkirk Colliery v, Lever, (1871) L. R. 6 Q. B. 199 (where 


(1879) 41 L.J. Q.B. 633 ; Cort v. 
Ambergate Ry., (1851) 20 L.J.Q.B. 
460. 

2 Cooverjee Bhoga v. Ragendra 
N. Mookerjcc. (1909) 36 C. 617 
C.A ; cf. Wertheim v. Chicoutimi, 
(1911) A C. 801 80 LJ. C. P. 91 
P.C ; ct. O'Hanlan v. G. W. Ry., 
(1865) 6 B. & S. 484, 34 L.J Q.B. 
154. The same rule is applied in 
America where the market is with- 
in a reasonable distance : Coxe v. 
Powér, 87 Minn. 56, Page on Con- 
tract s. 1589. 

3 Jugmohandas v. Nusscrwanji, 
(1901) 26 B. 744. 

* Stroud v. Austin, (1883) Cal. 
& El. 119; France v. Gaudet, 


A 


Lu 
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there was no notice of resale). 
5 Grebert v. Nugent, (1885) 15 


Q.B.D. 85; cf. Borries v. Hutchin- 


Son, (1865) 18 C.B N.S. 465. 

ê McNeill v. Richards, (1899) 
lir. R. 79. 

* Hinde v. Liddell, (1875) L.R. 
10 Q.B. 265, 268 ; Hamlin v G. W. 
Ry., 1 H. AN 408; Stigmsv. Hut- 
chison, (1905) 4. C. 615 H. L. Sc.; 
Erie County v. Carroll, (1911) A. 
C. 105 P.C. 

8 British Westinghouse v. U. 
E. Ry., (1911) 81 L. J. K. B. 
473, for he must act reasonably ; 
Le Blanche v. L. & N. W. Ry., 
(1876) 1 C. P. D. 280. 
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seller to show that this is an erroneous measure of 
damages.! 

In America where no local market existed, the cost of 
getting similar goods elsewhere less the contract price has 


been adopted as the measure of damages.* 


In order to procure the goods the buyer may, if that is 
a reasonable course, manufacture them himself,’ but 
then the difference between the cost of manufacture less 
the value of the machinery or the like used for the manu- 
facturing after completion of the contract quantity, and 
the contract price is recoverable, but it must be strictly 
proved. 

Further, if it is a reasonable thing to do, and in fact 
mitigates the seller's damages, he may hire chattels 
until he can supply himself with the chattel ordered, and 
charge the seller with such hire.® 

To take the nearest date on which there was a local 
market rate is not a correct method if other materials for 
assessment are available,’ but it is correct in the absence 
of other criteria." 

If a contract to manufacture goods is repudiated, the 
seller may, without manufacturing the goods, recover from 
the buyer the difference between the cost of production 


1 Jugomohandas v. Nusserwanji, 
(1901) 26 B. 744. 

3 MacFaddeu v. Henderson, 128 
Ala. 221. 

3 It seems that this is never 
a necessary proceeding even if it 
would mitigate damages. 

* Erie County v. Carroll, (1911) 
A.C. 106 P.C. It is not the differ- 
ence between what the goods 
would fetch when manufactured 
and the contract price. 

5 Sce under Mitigating Dam- 
ages p. 702 Brilish Weslinghousc 
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v. U. E. R9., (1911) 81 L.J.K.B. 
473 C.A. 

6 Mersey Docks and Harbour 
Board v. Owners of S.S. Mar pessa, 
(1907) A.C. p. 245; H.L. cf. Davis 
v. Oswell, (1837) 7 C. & P. 804, 
where the cost of hiring a horse 
in place of one wrongly convert- 
ed was recovered. 

7 Cooverjee Bhoga v. R. N. 
Mookerjee, (1909) 86 C. 817. 

" Shridhan v. Gordhandas, 
(1901) 26 B. 285. 
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and delivery and it is said the contract price,! but it does 
not seem obvious why the seller cannot claim the der. 
ence, if any, between the contract and the market rate, and 
in India it has been held that the English rule is confined 
to cases where there is no market rate, and if thereisa mar- 
ket ratethe cost of production or the price at which the sell- 
er had agreed to buy the goods is not to be considered.? 


In a suit for non-delivery the buyer may, if he specially 
pleads it,? recover special damage. 


Under certain circumstances a buyer can recover as 
special damages the difference between the contract 
price and a price at which he resold the goods. But he 
cannot do so if there was a market in which he could 
have supplied himself with goods to fulfil his sub-sale,‘ 
for he is bound to mitigate damages* and can only re- 
cover the loss which he would have suffered it he had 
availed himself of the opportunity to fulhl his contract 
by going into the market. 

It is only when there is no market available that the re- 
sale price comes in question. If the resale is under such 
circumstances as to be a fair test? of ‘the value of the goods 


1 Cort v. Ambergate Ry., (1851) 3 The Mediana. (1900) A.C. 


17 Q.B. 127 (railway chairs to be 
manutactured ; Silkstone Coal Co., 
v. Joint Stock Co., (1877) 35 L. T. 
668 (Coal to be raised by seller 
damages—ditfe rence between the 
value of unraised coal with 
cost of raising and the contract 
price), see for same view in Ame- 
rica, Collins v. Delafeste, (1874) 
115 Mass. 158; Todd v. Gamble, 
(1896) 148 N. Y. 382; Tredegar 
Iron and Coal Co. v. Gielsud, 
(1883) Cal. & E. 27; Hinckley v. 
Pittsburgh, (1886) 121 U.S. 264. 
2 Cohen v. Cassin, 1C. 264; 
cf. Tredegar Iron & Coal Co. v. 
iéloud, (1888) 1 Cal. & E. 27. 


(50 Q | E 


113 H. L.; Fleming v. Bank of 
N. Z.. (1900) A.C. 577 P.C. 

* Grebert v. Nugent, (1885) 15 
Q.B.D. p. 87, 90. 

5 S, 73 Explanation. He can 
recover for the trouble and ex- 
penses involved by so doing; see 
illus. (5). 

8 See Dunkirk Colliery v. Lever, 
(1879) 41 L. T. 633, affirmed in 
43 L T. 706 H.L.,where the differ- 
ence between the contract rate 
and a resale rate was given, al- 
though the resale was not ad- 
vertised, but effected in the usual 
course of business. 
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at the due date for delivery under the original contract, 
itis the best evidence! of the general damages and no ques- 
tion of special damages arises,? it is in the same position 
as a transaction between third parties which would be 
evidence of the market value.” If in such circumstances 
there was notice at the time of the first sale of the 
resale, the buyer could claim the difference between the 
resale price and the contract rate as special or general 
damages.? 

The question of claiming a loss on a resale as special 
damages arises where there is no market and the resale is 
from its date or circumstances no clear evidence of the 
market value, or where it is sought to claim the loss 
without having to show that such a resale price was the 
market value of the goods. Then there must have been 
notice of the resale at the time of making the original 
contract?; a resale after that date is immaterial, as 
evidence of special damages.* What notice is necessary 
is not so clear. Illustration (7) is badly drafted, for it 
does not show whether notice of the resale included 
notice of the resale price. But having regard to the 
section itself, it seems that the seller is only chargeable 
so far as he knew of the terms of the resale.? 


1 Grebert v. Nusent, (1885) 15 
QB.D p 8); Stroud v. Austin, 


recoverable, Cory v. Thames Iron 
Works, (1868) L.R. 3 Q.B. 181. 


(1883) Cal. &. E. 119; France v. 
Gaudet, (1871) L.R. 6 Q.B. 99; 
Elbinger v. Armstrone, (1874) L 
R. 9 Q.B. 478. see Jugmo'iandas 
v. Nusser inji, (1902) 26 B. p.749 

3 Stróms v. Hutchison (1905) 
A.C, 515, a resale af an advanced 
price is evidence of a rise in 
market value: Engell v. Fitch, 
(1869) L.R. 4 Q.B. 659. 

$$.78, see illustration; Hydraulic 
Enginecring Co. v. McHa‘he,(1878) 
4 Q.B.D. 670, if there is no notice 
ordinary general damages are 


gle 


é Section 78 illus. (0); cf. Smeed 
v. Foord, (1859) 1E.&E 602. 603; 
Portman v. Middleton, (1858) A 
C.B.N.S. 322; Elbinger v. Arm- 
strong, (1874) L.R. 9 Q.B. 478; 
notice of subsequent circum- 
stances is of no avail: Williams v. 
Reynolds, (1865) 6 B.&.S. 495; see 
British Columbia Saw Mills v. 
Netlleship, (1868: 3 C.P. p. 505. 

5 Ct. Prior v. Wilson, (1830) 1. 
L.T. 549; Elbinger v. Armstrong, 
(1874) 18 C B N.S.445 ; Grébert v. 
Nugent (1885) 15 Q.B.D. 85, 90. 


SPECIAL DAMAGES FOR NON-DELIVERY. 


But it seems that if the seller knew that the goods 
were bought for resale,! he is liable for the loss of profits 
thereon so far as they are ordinary, that is, that knowing 
of the fact of a resale or ofan intention to resell, he must 
contemplate a loss of ordinary profits if he fails to carry 
out his bargain. He is also liable when he knows of an 
intention to resell for anticipated prohts,? and as where 
he has notice of an actual resale * the buyer can recover as 
special damages an indemnity against his liability to his 
sub-buyer ? and costs reasonably incurred.® 

In one case a seller knew that goods were bought for 
resale on the continent, but he did not know that the 
resale was made in Russia. The delivery was delayed, 
and there was no market in which the buyer could buy 
similar goods. The seller was made to pay the loss of 
profits on a resale,’ and additional freight and insurance 
which was paid by the buyer because of the late shipment 
to Russia, but not the loss incurred by the buyer because 
his vendee had resold, a fact unknown to the seller,’ which 
it seems could never be recovered? This decision seems 


1 See Hammond v. Bussey, 
(1887) 20 Q.B.D. 79; McNeill 


3 McNeill v. Richards, (1899) 
1 Ir. R. 79. 


v. Richards, (1899) 1 Ir. R. 79; 
but see Thol v. Henderson, (1881) 
8 Q.B. D. 457, which is, it scems 
no longer law. 

2 See O'Hanlan v, G. W. Ry., 
(1°65) 34 L J. Q.B. 154, where an 
importer's average profits were 
allowed and the jury's assessment 
upheld without there being any 
evidence, for such were held to 
be general damages, for importers 
do not import to sell without 
some profit; that there woula 
have been a profit was apparently 
presumed against a wrong-doer, 
see Wilson v. Northhamfton A 
B. Ry., (1874) L.R. 9 Ch. 285. 
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* Hammond v. Bussey, (1887) 
20 Q.B. D. 79; Agius v.G. W. 
Colliery, (1899) 1 Q.B. 413. 

5 Hydraulic Engin. Co. v. 
McHaffie, (1878) 4 Q.B.D 670; 
Grèbert v. Nugent, (1885) 15 Q.B. 
D. 86. 

6 Elbinger v. Armstrong, (1874) 
L.R. 9 Q.B. 473: Grébert v. 
Nugent, supra. 

7 As being evidence of the value 
at the time when they ought to 
have delivered. 

8 Borries v. Hutchinson, (1865) 
18 C.B. N.S. 445. 

9 Ibid., doubted by Bowen LI. 
in Gréberl v. Nugent, (1885) 15 
Q.B. D. p. 04. 


679 


8 652. 
Only ordi- 
nary profits 
unless notice. 


Resale price 
as measure of 
damage. 


Second 
resale. 


680 


§ 652. 


Loss of 
market. 


Delay in 
delivery. 


y; cR 


(50 
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dubious. At any rate in India, it seems that without notice 
that the freights would be higher if the delivery was 
delayed, such damage would not be recoverable. 


Damages for loss of market depend on the same 
principles.! 

If a seller delays delivery beyond the time fixed, or 
if no time is fixed beyond a reasonable time, the 
buyer is entitled ^ to the difference between the true 
value to him of the goods at the place of delivery when they 
were, (which is presumably the market rate, but if he 
resells at a higher rate than the market rate, the presump- 
tion is rebutted), and when they ought to have been 
delivered. But the buyer is entitled to an indemnity 
only, that is, his actualloss.? If the seller knew the goods 
were intended for resale, the loss of proht thereon can, it 
seems, be claimed,* and if intended for the buyer's 
business, profits which might have been earned but for the 


delay are recoverable.5 


Special damage cannot be recovered without notice? as 
of resales’ or that delay in delivery would prevent profits 


1 The Notting Hill, (1884) 9 P. 
D. 105; but see Dunn v. Buchuall, 
(1902) 2 K.B. 614. 

? But he must give notice of 
an intention to claim damages at 
the time of acceptance, § 55. 

3 Wertheim v. Chicoutimi, 
(1911) A. C. 301 P.C. 

* Gladslone v. Sewbux, 4 C. L. 
R. 106; Borries v. Hutchinson, 
(1865) 18 C. B. N. S. 445; 
Wertheim v. Chicoutimi, (1910) 
16 Com. Cas., 297, (1911) A.C. 
301 P.C. not if there is no notice ; 
Portman v. Middleton, (1858) 4C. 
B. N. S. 322; cf,the case oí a 
carrier delaying delivery, Madras 
Ry. v. Govinda Rau, (1898) 21 M. 
172. 
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5 Fletcher v. Taylcur, (1855) 17 
C. B. 21. 

6 Where 2 resale is at a special 
price, notice must be given of 
that price or only ordinary resale 
prices are recoverable: Horne v. 
M. Ry., (1872) L.R. 7 C.P. 583, 8 
C.P. 131. 

7 Gladstone v. Sewbux, A C. 
L. R. 106 ; Borries v. Hutchinson, 
(1865) 18 C. B. N, S. 445 ; Wert. 
heim v. Chicoutimi, (1910) 16 
Com. Cas. 297; (1911) A. C. 301 
P, C., not if there is no notice: 
Portman v. Middleton, (1858) 
4 C.B.N.S. 322 ; cf. the case of a 
carrier delaying delivery : Madras 
Ry. v. Govinda Rau, (1898) 21 M. 
172. 
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being made.! Apparently the buyer is entitled to hire a 
Substitute,? at any rate if by so doing he reduces the 
seller's liability for damages.? 

Where there is no market rate, the measure of damages 
is the difference between the value when delivered and 
their value when they ought to have been delivered.* 
The best evidence of this is an actual purchase made at the 
time and place where the goods ought to have been 
delivered : whether it is made by a buyer from a party to 
the broken contract or by any one else.* Lord Davey* 
said the sellers would be justified in buying or in allowing 
their purchasers to buy in as soon as it was apparent that 
the contract would not be performed. The damages are, 
if the seller has the goods, the value of the goods when 
they should have been delivered less the value of the 
goods where left, and the amount of freight and insurance. 


Even if the contract to deliver and the contract to re- 
sell are not identical as to the due date, the damages 
are recoverable.® 

If the goods are in consequence left on the buyer's 
hands, his sub-buyer having bought other goods, apparently 
warehouse charges are recoverable until they can be 
disposed of.’ 

If a buyer delays to demand delivery for his own 
convenience and not at the request of the seller, he is not 
entitled to the beneht of any rise in market value.? 


1 British Columbia Sawmill 5 Ibid. ; so decided partly on 
Co. v. Nettleship, (4808) L.R. 8 C. the ground that the defendant 
P. 499. deliberately broke the contract 


2 See Mersey Docks & Harbour 
Board v. Owners of S.S. Marpessa, 
(1907) A. C p. 245. 

? See under Mitigating Dam- 
ages p. 702. 

4 Ströms v. Hutchison, (1905) 


A. C. 515 H. L. Sc. (carrier 
dclaving delivery). 


5 Ibid., p. 529. 
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for his own convenience, as to 
which see ante p. 665, 666. 


T Ibid; the H.L. were surprised 
that they were not claimed: such 
damages were given in Hcilbutt 
v. Hickson, (1872) L.R. 7 C.P. 
492. 


€ Ex parte Llansamlet, (1878) 
L. R. 16 Eq. 155; 
Downing, (1876) 1 C. P. D. 220. 


Plevins v. 
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The position where there has been an agreement to 
postpone delivery or deliveries has been discussed ; if 
there is no agreement, the damages where there have been 
deficient deliveries are to be calculated as at the due dates, 
and if the buyer has reasonably bought in against the 
Seller, the difference between the contract rate and the 
price paid is recoverable.! 


It the buyer obtains a higher price for goods when 
accepted than the market rate that must be considered.? 
But the damages are the difference between the market 
price of goods according to the contract and the contract 
rate, and the fact that defective goods owing to a rise in 
price fetched the contract rate on resale is no defence? 
the buyer is entitied to the ditference in value of goods as 
contracted and the goods delivered on the due date.t 


The fact that the sellers had not possession of the goods 
and could only supply them under a collateral contract, 
is no reason for not awarding the difference between the 
contract and market rate.’ 


Where a contract to supply a ship or a machine if there 
is delay in delivery, or the article is not as warranted, 
profits which would have been made in the ordinary 
course of things if it had been properly delivered are 
recoverable.’ 


t Jones v. Just, (1868) L.R. 3 
Q.B. 197 ; Jebsen v. East and West 
India Dock, (1875) L. R. 10 C. P. 


1 Ex parle Llansamlet Tin 
Plate Co., Re Voss, (1873)16 Eq.185. 


2 Wertheim v. Chicoutimi, (1910) 


16 Com. Cas. 297 P. C ; Wilson v. 
L. &: Y. Ry., (1861) 80 L. J. C. P. 
232 ; Schulze v. G. E. Ry., (1887) 
56 L. J. Q. B. 442. 

3 Erie County Co. v. Carroll, 
(1911) A. C. 105 P. C. ; but see 
Brilish Westinghouse v. Under- 
ground E, Ry., (1911) 1 K. B. 575 
C. A. 
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5 Cohen v. Cassim, 1 C. 264, 
where the sellers had no money 
to pay for the goods, but could 
give delivery under a collateral 
contract. 


6 Lamouroux v. Eville, (1866) 
1 Ind. Jur. N. S. 274. 


DAMAGES FOR DELAY IN DELIVERY. 


So where an ice machine was sold warranted to make 
100 seers an hour, it was held that as it could not do 
this, the buyer was entitled to a return of the price 
paid,! the expenses of testing it and loss of reasonable 
prohts.? 


Where a seller agreed to supply part ot a machine 
which he knew the buyer wanted for a machine 
he had sold for delivery in August, and delivery 
was delayed a month and the machine was conse- 
quently rejected, the seller was held liable tor loss 
of proht on the resale, expenditure uselessly incurred 
in making other parts of the machine, and the cost of 
painting it to preserve it and of warehousing it. [t 
seems that the value if any of the machine when the 
part wasdelivered, should have beenallowed in reduction 
of the damages.* 


Penalties for delay in delivering goods under a 
sub-sale are not, unless the seller is informed of 
them, recoverable as damages’; but the seller being 
aware of a sub-sale but not of the date for delivery 
thereunder, may be, if there is no market for the goods, 
liable to pay the amount of such penalties as being a 
fair compensation for the buver's probable liability to 
damages by reason of a breach caused through his 
default.® 

It was held in America that for breach of a contract 
to deliver an effective steamboat whereby delay was 
caused, the buyer could not recover the profits which 


1 The seller was to be allowed Co., (1877) 47 L. J. Q. B. 239. 


to take it back; apparently it was 
only fairly examined. 

2 Lamouroux v. Eville, (1866) 
1 Ind. Jur. N. S. 274. 

5 Hydraulic Engineering Co, 
v. McHattie, (1878) 4 Q.B.D. 670; 
cf. Wilson v. Geueral Screw Collier 





* See Erie County v. Carroll, 
(1911) A. C. 105 P. C. 

* Elbinger Co. v. Armstrong, 
(1874, L.R. 9 Q. B. 473 ; cf. Gre. 
bert v. Nugent, (1885) 15 Q. B, D. 
85. 
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might have accrued during the delay. But it was 
said that had the claim been not for uncertain and 
contingent profits, but for such sum as they could 
have realised by chartering the boat for the period 
of delay, that could have been recovered, But it 
has been since ruled that profits which would have 
been realised but for the defendant's default are 
recoverable, those which are speculative or contin- 
gent are not? 

Formerly where delivery was to be by sea no damages 
were recoverable for delay, as voyages were uncertain in 
duration and it was considered that the buyer did not 
contemplate immediate delivery. But in modern times 
the increased certainty of navigation has made this rule 
obsolete ;* sec illustration (e) to section 73. 


A party cannot sue for nominal damages because the 
goods were delivered before the due date,’ but he need 
not accept them until the due date. 

Where the seller properly avoids a contract after 
partial performance, he 1s entitled to the value of goods 
actually delivered and accepted.5 But, if under the 
contract the buyer is entitled to credit, the seller can- 
not sue for the value of goods delivered while the credit 
lasts.’ 

Where the buyer rightly rejects goods for breach of 
warranty, there seems to be some doubt in England 


1 Blanchard v. Ely, 21 Wendell, 
342. - 

2 Griffin v. Colver, (1858) 16 N. 
Y. 496, and this was so held in 
Rogers v. Beard. 36 Barb. 31; cf. 
Callaway Mining & Maut Co. v. 
Clark, 32 Mo. 305. 

3 Grifhu v. Colver, 16 N. Y 
489, 491. 

4 Dunn v. Bucknall Bros.,(1902) 
2 K. B. 614, 622; Stroms Bruks 





Aktie Bolag v. Hutchison, (1905) 
A. C. 615 H. L. Sc. 

5 Hiort v. L. y N-W. Ry, A 
Ex. D. 188 C. A. 

$ Bartholomew v. | Markuick, 
(1863) 15 C. B. N. S. 710, 38 L. J. 
C. P. 145. 

7 Waync's Merthyr Coal Co. v. 
Morewood, (1877) 46 L. J. Q. B. 
746, so explained in Benj. 5th 
Ed., 814. 


DAMAGES WHERE GOODS RIGHTLY REJECTED. 


whether he can sue for non-delivery.! But in India the 
law is laid down by section 118, which after stating the 
buyer's rights to be to accept or refuse to accept on tender 
or after reasonable examination to refuse to accept, adds 


"in any case the buyer is entitled to compensation......for 
any loss caused by the breach of warranty " ; the next 
words make the point clear : “ but if he accepts...... and 


intends to claim compensation......he must give notice," 
which conclusively show that if he rejects 
claim compensation without giving notice.? Even if, as 
the illustrations to the section suggest, this statement 
was an inadvertence, section 75 provides that a person 
who rightly rescinds a contract is entitled to damages 
sustained through the non-fulfilment of the contract. 
The word “ rescind” is as Pollock? points out equi- 
valent to the English *" exercises an option to treat 
the contract as finally broken." But whatever doubt 
might arise on these two sections, section 544 expressly 
covers the case. As stated above the duty to deliver and 


he can 


1 See Mayne on ' Damages,’ 8th 
Ed. (1909) 228, where it is stated 
no special damages are recover- 
able, and if the price has not 
been paid only nominal dama- 
ges are recoverable. Benjamin 
does not touch the point, but im- 
pliedly supports Mayne; sec 5th 
Ed. p. 1024. Blackbuurn does 
not refer to it. Laws of Eng. Vol. 
10, p. 336, supports Mayne. In 
short all the text writers implied- 
ly negative any such right, except 
Chalmers who asserts that a suit 
for non-delivery lies (7th Ed. 129, 
6th Ed. 112) and cites Elbinger v. 
Armstrong. (1874) L. R. 9 Q. B. 
p. 476, commenting on Bridge v. 
Wain, (1816) 1 Stark. 504. Addi- 
son llth Ed. 680 says the damages 
are the value of goods corres- 


y; cR 
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ponding to the warranty (less the 
contract price), but gives no 
authoritv. Campbell says a suit 
for non-delivery lies, 2nd Ed. 514. 
Such damages were allowed in 
Heitlbutt v. Hickson, (1872) L.R. 7 
C. P. 438, where a rule nist was 
obtained as to the damages, and 
discharged. The Indian text 
writers fail to note the point. 


2 The case is clearly covered 
by s. 78, and in a carefully draft- 
ed Act the clause in s. 118 would 
be construed as intended to re- 
move any doubt caused by the 
English Common Law. 


3 Indian Contract Act, 2nd Ed. 
p. 342. 


* Set out at p. 656. 
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to pay are generally reciprocal promises and the seller 
cannot claim payment until he has performed or offered 
to perform his whole promise, and in such a case section 
54 gives a right to compensation for any loss sustained 
owing to the non-performance of the contract. If deli- 
very is a condition precedent to the right to payment, the 
same right to sue for non-delivery where the goods 
are rightly rejected exists. This is clear from section 
9» which does not provide so specifically, but on no 
principle of construing an Act could the right exist in 
the case of concurrent conditions under section 54 and 
not in the case of conditions precedent under section 55, 
and the Legislature removes any doubt by inserting 
section 75. 

If no claim for non-delivery could be made if the goods 
were rightly rejected, any defective tender would suffice 


if the buyer rejected it. 


Even in England where a seller failed to ship goods 
according to contract, he was held liable for non-delivery.! 


. Under section 54 of the Contract Act, “ Where a con- 
tract consists of reciprocal promises such that one of them 
cannot be performed, or that its performance cannot be 
claimed, till the other has been performed and the pro- 
misor fails to perform it, such promisor cannot claim the 
performance of the reciprocal promise and must make 
compensation to the other party tothe contract for any 
loss which the other may sustain by the non-performance 
of the contract." "This shows that on a failure to per- 
form a concurrent condition incumbent .either on the 
buyer or seller, the other party can sue if he is a buyer for 
non-delivery, if he is a seller for non-acceptance.2 The 


1 Harland y~ Wolff v. Burstall, | delivery, c.g., providing a ship 
(1901) 6 Com. Cas. 118. for the goods, or paying for them 

? Clearly the seller on the it that is a condition precedent to 
buyer's failure to perform a con- or concurrent with delivery, can 
dition precedent to his right to sue for non-acceptance. 


C30 qi E 
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case of failure to perform a condition precedent is covered 
by section 55 read with section 75. 

Where either party prevents performance sections 93 
and 54 give a right to a buyer to sue for non-delivery or 
the seller to sue for non-acceptance, and the same rule 
applies where reasonable facilities are not given for per- 
formance.! 

Where goods are returned ? for breach of warranty if 
the price has been paid,’ it can be recovered.* 


The buyer need not return rightly rejected goods ; 
notice of rejection is enough.5 The cost of returning such 
goods falls on the seller, and where the contract was to 
deliver goods in England packed to be sent to a sub- 
buyer in America, the cost of returning the goods from 
America was recovered from the seller.’ 

If the seller refuses to take back the goods, the reason- 
able expenses of keeping them until they can be resold 
are recoverable from him," but only if an offer to return 


them has been made.? 


! Section 67, read with ss. 53 
and 54. 

2 Sec § 530 as to the right to 
return and as to clauses against 
rejection, § 523. 

3 Heilbutt v. Hickson, (1872) L. 
R. 7 C.P. 438; why interest on the 
money paid until returned was 
not claimed, is not obvious. 

t Caswell v.Coare,(1809)1 Taunt. 
566; Heilbutt v. Hickson, L.R. 7 C. 
P.438. This is so too where they 
perish without the buyer's de- 
fault: Chapman v. Withers, (1888) 
20 Q. B. D. 824; or become abso- 
lutely worthless: Poultun v. Latti- 
more, (1529) 9 B. & C. 259; King 
v. Boston, (1789) 7 East. 481 n. 

5 Lucy v. Moutet, (1860) 5 H. & 
N. 229; In Coulson v. Attwood, 
2 6 L. J. Ex. 244, it was held that 


A 


Lu 
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there was no implied term that 
rejection should be notified ; but 
see S. of G. Act; Contract Act 
s. 118, 

6 Heilbutt v. Hickson, (1872); 
L. R. 7 C. P. 488 why intcrest on 
the money paid until returned 
was not claimed is not obvious. 

7 Molling v. Dean, (1902) 18 
T. L. R. 217. 

8 Chesterman v. Lamb, (1834) 
2 A. & E. 129; Ellis v. Chinnock, 
(1835) 7 C. & P. 169; McKenzie 
v. Hancock, Ry. & M. 486 ; Mayne 
(on ‘Damages’ 8th Ed. 231 » x) 
suggests subject to a set off for 
any beneficial use. 


9 Caswell v. Coare, (1809) 1 


Taunt. 566 ; Cox v. Walker, GA A 
E. 523; Ellis v. Chinnock, (1835) 
7 C. & P. 169. 
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Where the sale was made toa buyer expressly to ful- 
fil a contract made by him and he rightly rejected the 
goods after part had been delivered to and rejected by 
his sub-buyer, damages were given for the amount ex- 
pended in carting goods and warehousing them when 
rejected by the sub-buyer, for the expense of sending the 
goods to the sub-buyer,! and of returning them to the 
buyer, for the loss of profit on the goods delivered and 
rejected by the sub-buver, and for the loss of profits on 
part of the goods rejected by the buyer.? 


Where the buyer has accepted goods and there has 
been a breach of warranty, a claim for damages can be 
made,’ unless there is a contract to the contrary.* 


If inferior goods are delivered and accepted the mea- 
sure of damages is the difference in value of goods as 
warranted, and of the goods delivered 5 and not the differ- 
ence between the contract price and what the goods as 
delivered would fetch if sold. If resold, the difference 
between the contract rate and the price realised on a 
resale, cannot be recovered as specihc damages for loss 
of a resale.^ But if the resale is effected immediately or 
as soon as it is reasonably possible? the price realised is 
presumptive evidence in the absence of a market rate 
of the value of the goods? at the time. But any delay 


2 This seems unsound, for the 
return of the price covered this. 


2 Heilbutt v. Hickson, (1872) ; 
L. R. 7 C. P. 488, whv interest on 
the money paid until returned 
was not claimed is not obvious. 


3 Sections 117 and 118, under 
which notice must be given. 


* See Wallis v. Pratt, (1911) A. 
C. 304 H. L. and § 522. 

5 Jones v. Just, (1868) L. R. 3 Q. 
B. 197 ; Loder v. Kekulé, (1857) 3 
C. B. N.S. 128; Clare v. Mayhard, 
6 A. & E. 519. This is so in 
America: Sedg. on ‘ Damages’ 
7th Ed. 618, 8th Ed. 762. 
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€ As wrongly held in Caswell v. 
Coare, 1 Taunt. 566. 


T Clare v. Mayhard, (1837) 6 
A. & E. 619; Cox v. Walker, 6 
A. & E. 528 x. 


8 Loder v. Kekulc, (1857) 3 C. B. 
N. S. 128, 189 ; Peterson v. Ayre, 
(1853) 13 C. B. 858. 


9 Stewart v. Couly, (1841) 10 L.J. 
Ex. 848 ; Pott v. Flather, (1847) 16 
L. J. Q. B. 366 ; Clare v. Mayhard, 
(1837) 6 A. & E. 519; where the 
sale was after discovery of the 
breach and was evidence o! the 
reduced value. 


Sec. 73.) DAMAGES FOR BREACH OF WARRANTY. 


during which the price may have changed rebuts this 
presumption.! 


The mere fact that the goods have been resold under a 
similar warranty and no claim has been made at the time 
of trial by the sub-buyers is no reason against the recovery 
of damages for a breach of warranty. For the jury are 
entitled to include in the damages the sum for which the 


buyer may be liable on sub-sales.3 


The fact that a rise in. market value has occurred does 


not afford any defence.* 


The difference is to be calcula- 


ted at the due date. But the conduct of the seller may 


make it a later date.? 


Where it is customary to do so, if the percentage of 
inferiority is found by a survey, it is sufficiently proved 
and the buyer need not account for the goods,’ 


Under section 118 in the case of unascertained goods 
notice of a claim for compensation must be made within 
a reasonable time after discovering the breach.® This is 


1 Waddell v. Blockey, (1879) 4 
Q. B. D. 678. 

2 Dingle v. Hare, (1859) 20 L. J. 
C. P. 143. 

3 Randall v. Raper, (1868) E. B. 
& E. 84. 

* Jones v Just, (1868) L.R. 8 Q.B. 
197; Jebsen v. East and W. India 
Dock, (1875) L. R. 10 C. P. 890. 

5S. of G. Act s. 53 (3). See 
Pp. 292, 667. 

$ Loder v. Kekule, (1857) 3 C. 
B. N. S. 128 (delay in reselling 
owing to conduct of seller; cf. 
Ashworth v. Wells, (1898) 78 L. T. 
180, 14 T. L. R. 227 (warranty of 
a future event, i.e. that an orchid 
would flower white). 

1 Boisogomoff v. Nahapiet, 
(1902) 29 C. 323. The C. A. revers- 
ed Stanley J. who held that the 
buyer must prove inferiority as to 
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each bale of jute and must account 
for the use he put it to in order to 
show the difference in value ; see 
his judgment fully reported in 29 
C. 587. On appeal it was said, 
a survey was sufficient in absence 
of any other evidence and where 
there was no ground for suppos- 
ing any evidence was suppressed. 
The survey was made by experts: 
itis entirely different if the Court 
acts on its own view derived 
from inspecting samples, see Gan 
Kim Swee v. Ralli, 13 C. 237 P. C., 
18 I. A. 60. 


8 Cf. s. 55; see Macfarlane v. 
Carr, (1872) 8 B. L. R. 459, where 
3 weeks’ delay was held to be a 
waiver of a claim for inferiority ; 
cf. Fornaro v. Ramnarain Sook- 
deb, (1875) 33 W.R. 186 (15 days), 
14 B. L. R. 180, 
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DAMAGES FOR BREACH OF WARRANTY. [Sec. 73. 


not so in England. Any notice is, it seems, sufficient, as 
long as it gives the seller intimation that he will be held 
liable, Apparently no notice is required in the case of 
ascertained goods, for without express enactment no con- 
dition precedent will be implied in the case of a common 
law right. But a failure to give notice of a defect in 
quality, raises a strong presumption that the complaint is 
not well founded.? 

According to Mayne there are not two standards of 
damages : one, the value for use; and the other, the value 
for aale? as suggested by Channell, B. But he suggests 
that, if there is no market rate, the damages recoverable 
for non-delivery of goods intended for resale and intended 
to be used by the buyer, are not the same,’ and there is a 
difference in the measure of damages for non-delivery of 
stocks and shares bought for investment and goods bought 
for sale.® | 

In England it has been held that the rule is not the 
same as between commission agent and principal, for then 
only the actual loss can be recovered.’ The expression 
' actual loss' in this connection means merely out of pocket 
expenses and not the actual loss owing to the non-fulfil- 
ment of the contract. 

Where the law implies a warranty of fitness, on a 
breach of such warranty, the seller is liable as general 
damages for all consequences naturally resulting from the 


1 Pafeshall v. Tranter, (1885) 3 Mayne 8th Ed., (1909) 17. 
8 A. & E, 108, Benj. 5th Ed. 1009. * [n Collard v. S. E. Ry., (1801) 
2 Fisher v. Samuda, (1808) 1 7 H. & N. 79, 30 L. J. Ex 398. 
Camp. 190; Prosser v. Hooper, 5 Mayne 8th Ed. p. 218. 
(1817) 1 Moo. 106: thisis rebut- 6 Ibid. p. 290. 
ted if, when accepted, the defect, T Cassaboglou v. Gibbs, (1883) 11 
though suspected, was not conclu- Q. B. D. 787; Salvesen v. Rederi, 
sively provable; Ficlder v.Starkin, (1905) A. C. 802 H. L. Sc., where 
(1788), 1 H. Bl. 17, 2 R. R. 700; only the cost of telegrams and 
Poulton v. Lattimore, (1829) 9 B. damages for trouble and incon. 
& C. 259; see Gan Kim Swee v. venience were given. 
Ralli, 18 C. 237 P. C. 
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DAMAGES FOR BREACH OF WARRANTY. 


breach, regard being had to the character of the goods and 
the use and purpose for which they are warranted fit.? 

It has been held that if goods are obviously marketable? 
or obviously intended for resale,’ the seller is liable for 


ordinary profits on resale if he fails to deliver proper 


goods. 


The Sale of Goods Act makes a distinction as to the 


measure of damages between cases of warranties of 


description or fitness and of quality which is not re- 
cognised in India? under the Contract Act. 


It has been held in England that the measure of damage 


is larger in the case of fraud,® but this would not be so 


under section 73. 


The breach of warranty’ need not have been fraudu- 
lent nor is it any defence that the seller exercised due 


care® or that the defect was undiscoverable.® 


Where a defective carriage pole was sold, the seller had 


to pay for damage to the horses owing to its breaking.? 


A seller of a diseased cow warranted !? sound to a 
farmer was held liable to compensate him for the loss of 


other cows infected thereby,? and a seller of a defective 


1 Jackson v. Watson, (1909) 2 K. 
B.193 C. A (tinned salmon— death 
of wife); Preis! v..Last (1903) 2 K. 
B.148 (hot water bottle bursting). 

2 Williams v. Reynolds, (1865) 
6B. * S. 495. 

* Hammond v. Bussey, (1887) 
20 Q. B. D. 79. 

* S. 58 (2) and (8); Bostock v. 
Nicholson, (1904! 1 K. B. 725. 


5 But see Macfarlane v. Carr, 
(1872) 8 B L. R. 459 (where a 
warranty and description were 
said to be different sed quere). 

e€ Holdsworth v. Glasgow Bk., 
(1880) 6 A. C. pp. 323, 838. See 
first note to 8 652. 

7 Under section 73 there is no 
distinction made between dam- 
ages for fraud or an honest failure 
to perform; the dicta in 
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Lamouroux v. Eville, (1866) 1 Ind. 
Jur. N.S. 274 to: the opposite 
effect are not now law. 


8 Smith v. Green, (1875) 1 C.P. 
D. 92, where there was no fraud, 
the ground being that the seller 
knew that they would be put 
with others; cf. Mullett v. Mason, 
(1860) L.R. 1 C.P. 559, where 
there was fraud; Knowles v. 
Nutnns, (1866) 14 L. T. 592; see 
Ward v. Hobbs, (1878) 4 A.C. 13; 
cf. Groseby v. Stupiclon, 94 Mo. 
423 (American). 


7 Randall v. Newson, (1877) 46 
L.J. Q.B. 259. 

19 Secus if not warranted ; Hill 
v. Balis, (1867) 27 L.J. Ex. 45, 
where damage by infection was 
said to be too remote. 
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DAMAGES FOR BREACH OF WARRANTY. 


chain was held liable for the loss of an anchor slipped to 
avoid danger owing to-the defect! A gas company 
having supplied a service pipe owing to a defect in 
which an explosion occurred, had to pay for the damage 
resulting, although the explosion occurred owing to the 
negligence of a third party? A supplier of bad milk had 
to pay for the expenses of the illness? and death * of the 
buyer's wife and for loss of her services. So where a 
workman recovered damages from his employer owing to 
defective goods, the seller had to pay them.* 

Where a wall was pulled down as dangerous owing to 
bad mortar, the seller of the mortar was made to pay the 
cost of rebuilding it.^ Where grain mixed with lead was 
sold to a farmer he recovered the value of poisoned cattle, 
such grain being usually used to feed cattle though not ex- 
pressly bought for that purpose®: being general damages 
the defendant's knowledge was immaterial? Where acid 
mixed with arsenic was sold to sugar refiners, the sellers 
not knowing the purpose for which it was sold, were held 
liable for the price paid, the value of materials spoilt by 


1 Borradaile v. Brunton, 
(1818) 8 Taunt. 585, which was 
said to be of no authority in 
Hadley v. Baxendale, 9 Ex. 841; 
but Mayne (5th Ed. 232) 
considers it sound aud suggests 
had the ship been lost, the loss 
could have been recovered ; citing 
Smith v. Green, 1 C.P.D. 92; 
Scott v. Foley, (1899) 16 T.L.R. 55. 

2 Burrows v. March Gas Co., 
(1872) 41 L.J. Ex. 46. 

3 Cf. Wallis v. Russell, (1902) 2 
Ir. R. 585 C.A. (crabs for tea); 
Wren v. Holl, (1908) 1 K.B. 611 
(bad beer) ; Chapromere v. Mason, 
(1905) Times, 29th of June (bun 
breaking tooth). 

4 Frost v. Aylesbury Dairy Co., 
(1905) 1 K.B. 608. 


5 Jackson v. Watson, (1909) 2 
K.B. 193, 

€ Mowbray v. Merryweather, 
(1896) 2 Q B. 640 C.A. (chain) ; 
cf. Vogan v. Oulton (1899) 81 L.T. 
485 C. A. (defective sack hired 
for unloading peas—damage to 
workman) ; Scott v. Foley, (1899) 
5 Com. Cas. 53 (defective ladder 
on chartered ship; injury to 
stevedore). 

7 Smilh v. Johnson, (1899) 16 
T. L. R. 179. 

e Wilson v. Dunville, (1879) 6. 
L.R. Ir. 210; cf. in America 
French v. Vining, (1869)102 Mass. 
182 (hay containing lead). 

9 Bostock v. Nicholson, (1904) 1 
K.B. 725, Bruce J. 


DAMAGES FOR BREACH OF WARRANTY. 


the use of the acid, being its ordinary use, but not for loss 
of goodwill as not being a direct and natural result, as 
the buyers manufactured it, nor damages recoverable by 
the buyer’s customers on sales of which the seller had 
no notice.’ The sugar refiners were sued by brewers 
to whom they had sold the poisonous sugar, and were held 
liable for the market value of beer destroyed because of 
the poison on the date of destruction, and not merely the 
cost of production, and the cost of advertising to customers 
the materials to be used in making beer in the future.’ 


Where dangerous goods were sold without any warning 
as to the danger, damages for injury to the buyer’s wife 
were recovered.? 


In America where druggists sold to a manufacturer of 
ice-creams colouring matter for ices which contained 
arsenic, it was held that they were liable for the value of 
ice-creams consequently destroyed, and damages for loss 
of custom.* In this case the sellers knew the use to which 
the goods were to be put, whereas in Bostock v. Nicholson 


they did not. 


1 Bostock v. Nicholson, (1904) 1 
K.B. 725, Bruce J. 


2 Holden v. Bostock, (1902) 18 
T.L.R. 317 C.A. 


3 Clarke v. Army & N. Co-op. 
Soc., (1908) 1 K. B. 158 (tin ot 
disinfectant : the plea that only 
the managet could warrant was 
overruled). 


* Swain v. Schicffelin, (1892) 
184 N.Y. 471, damages for loss of 
customers owing to a breach of 
contract were not allowed where 
steel plates were not delivered, 
there being no notice ; Watson v. 
Gray, (1900) 16 T.L.R. 808 ; and 
in Ireland where adulterated 
butter was sold warranted pure, 
the buyer was not given damages 
for loss of custom or a fine 
imposed for selling it, but it seems 
because it was his duty to test it ; 





Fitzgerald v. Leonard, (1808) 82 
L. R. Ir. 675. But such damages 
were allowed where a paper 
refused to insert advertisements 
as agreed: Marcus v. Myers, 
(1895) 11 T.L.R. 827, and wherea 
lease of a shop was not given at 
the proper time : Jacques v. Millar, 
(1877) 6 Ch. D. 158, followed in 
Royal Bristol Building Society v. 
Bomash, 85 Ch. D. 390; Wesley 
v. Walker, 26 W.R. 868, and 
where a bank failed to honour 
cheques as agreed: Fleming v. 
Bank of New Zealand, (1900) 
A.C. 577 P.C. Mayne on Damages 
8th Ed., 284, thinks it is recover- 
able. To recover such damages a 
general plea is enough but no 
evidence of loss of particular cus- 
tomers can be given unless named 
in the plaint: Ratcli/e v Evans, 
(1892) 2 Q. B. 524; Fleming v. 
Bank of New Zealand, supra. 
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In America on a sale of wrong seed the difference in the 
value of the crop and of a correct crop was allowed,* and 
where inferior steel sold to make axes was used the 
difference in the value of the product, and where coal 
dust was sold to make bricks the value of the spoilt 
bricks, and where a defective refrigerator for preserving 
poultry for market the loss of the poultry,‘ and where 
an impotent bull for breeding the loss of milk was 
allowed.* 

If a buyer resells goods under the same warranty as 
he bought them, reasonably believing them to be as 
warranted," and has in consequence to pay damages to his 
sub-buyer, he can recover them from the seller,® and if he 
is sued for damages and reasonably settles the claim,? or 
reasonably defends the suit, he is entitled to the costs of 
so defending ; this is especially clear when he invites the 
seller to defend the case and is told the goods are as 
warranted 1^ In such a case he can recover not only party 
and party costs but also solicitor and client costs reasonably 


1 Passenger v. Thorburn, (1866) 
34 N.Y. 684; White v. Miller, 
0877) 71 N.Y. 118; so also in 
England Randall v. Raper, (1858) 
27 LJ. Q.B. 266; this would 
only be allowed if the buyer acted 
reasonably and examining the 
seed would usually be necessary 
unless planting without examina- 
tion was reasonable ; Wagstaff v. 
Shorthorn Dairy Co., (1883) C. 
& E. 824. 


? Parks v. Morris, (1874) 64 N. 
Y. 586. 

5 Milburn v. Belloni, (1868) 39 
N.Y. 53. 

* Beeman v. Banta, (1890) 118 
N.Y. 538. 

5 Maynard v. M., 49 Vt. 297. 

9 See Bostock v. Nicholson, 
(1904) 1 K. B. 725, where the 


resale was not with the same 
warranty. 


7 Not where he could have 


discove: ed the defect: Wrightup v. 
Chamberlain, (1889) 7 Scott. 508. 


5 Lewis v. Peake, (1816) 7 Taunt. 
158; Hammond v. Bussey, (1887) 
20 Q.B D. 79; Mowbray v. Merry- 

her, (1895) 2 Q.B. 640 C.A. 
(defective chain, suit by workman, 
reasonablv settled) unless there 
is an agreement to the contrary: 
Wallis v. Pratt, (1910) A.C. 894. 


* Wallis v. Pratt, (1911) A.C. 
394. 


10 Agius v. G. W. Colliery, (1899) 
1 Q.B. 418 C.A. (where on a claim 
for £150, the buyet paid £20 into 
Court aíter notice to seller, and 
recovered from the seller dam- 
ages given, costs payable and his 
own reasonable costs) ; Vogan v. 
Oulton, (1899) 81 L.T. 435 C.A. 
(defective sack— workman injur- 
ed—notice to seller—recovered 
damages and costs allowed, and 
his own costs of suit, but not of 
unsuccessful appeal). 


DAMAGES WHERE RESALE UNDER SAME WARRANTY. 


incurred.! But he cannot recover such costs if the defence 
was unreasonable,? nor the damages claimed against him, 
if he paid them, although he had a good defence. 


If he reasonably and properly agrees to pay damages 
to the sub-buyer for such a breach, he can recover the 
probable amount from the seller, although the amount is 
not fixed and no sum has been actually paid. What 
is a reasonable defence is a question of fact. 


If the seller advises or sanctions the defence set up in 
the first suit, he is liable for the costs incurred, as he has 
admitted that the defence was reasonable.’ Slight evi- 
dence of such sanction is enough, as where on notice of 
the suit, the seller is silent® or refuses to defend, but does 


not forbid a defence.’ 


1 Scott v. Foley, (1899) 5 Com. 
Cas. 53 (defective ladder on char- 
tered ship—suit in tort); cf. 
Prince of Wales Dry Dock vw. 
Fownes, (1904) 90 L.T. 527 ; but 
see Howard v. Lovegrove, (1870) 
L.R. 6 Ex. 43. This was a case of 
a contract of indemnity; but even 
in such a case under special 
circumstances solicitor and client 
costs are given: Born v. Turner, 
(1900) 2 Ch. 211; Maxwell v. 
British Thompson Houston 
Co., (1904) 2 K.B. 842, where it 
was held that in the absence of 
special circumstances only party 
and party costs, and not the costs 
of an appeal could be recovered. 
But the Judge (Kennedy J.) later 
doubted this, referring to Seton’s 
Forms 6th Ed. Vol, HI p. 2142 
(sec nole to the report), where it 
is said the indemnified is entitled 
to be refunded all costs payable 
under the decree by him and so 
paid, and his own costs as between 
solicitor and client. See for the 
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If on notice of the sub-buyer’s 


definition of an indemnity 84 Ch. 
D. 261, and where implied L.R. 
10 C.P. 196; an indemnity is not 
restricted by the recitals 20 Ch. 
D. 230. 

2 Ronneberg v. Falkland Island 
Co., 17 C. B. N, S. 1. 

3 kiddle v. Lovett, (1886) 16 
Q.B.D. 605. 


* Randall v. Raper, (1858) E. 
B. & E. 84; Ashworth v. Wells, 
(1898) 14 T.L.R. 227, 78 L.J. 186; 
cf. Godwin v. Francis, (1870) L.R. 
C. P. p. 806, where costs were 
allowed up to answers to inter- 
rogatories and see for the position 
where no claim has been made 
by a sub-buyer : Dingle v. Hare, 
(1859) 29 L.J. C.P. 148. 

5 Williams v. Burrell, (1845) 1 
C.B. 402; Howes v. Marlin, (1794) 
1 Esp. 162. 

€ Rolph v. Crouch, (1867) L. R. 3 
Ex. 44. 

7 Blyth v. Smith, (1848) 5 M. 
& G. 405. 
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DAMAGES FOR BREACH OF WARRANTY, [See. 73. 


claim the seller asserts that the goods are as warranted, 
that makes the defence reasonable.! 


Such costs are subject to taxation.? 

Such damages are special damages. 

Where a seller expressly contracted that he should not 
be responsibie for any defect in a shaft supplied save that 
he would replace it? and when the buyer sueda sub- 
buyer for the price who counterclaimed for damages 
owing toa defect, stated there was no defect. it was 
held ina suit by the buyer for the costs of unsuccess- 
fully defending the counter claim, that the seller although 
the contract was a limited one, was liable for the 
costs so far as they were incurred with respect to the issue 
whether the shaft was defective, as being a Common Law 
liability out of which he had not contracted himself, but 
costs of an unsuccessful appeal were not allowed against 
him.! 

It has been held that the costs of defending an action 
unreasonably are not recoverable, though the incurring of 
such costs has been useful as leading to the assessment 
of the damages which could be recovered over against 
the defendant,’ it was doubted if the contrary had been 
decided in a previous case.® 


1 Prine of Wales Dry Dock D. p. 101; Clare v. Mayhard, 
Co. v. Fownes, (1901) 90 L.T. (1837) 7 Car. and P. 741 (cost ot 


527 C.A., following Hammond v. 
Bussey. 

3 Salvesen v. Rederi, (1905) 
A.C. 302, H.L. Sc. 


8 A clause to protect against 
allliability must be clearly drawn, 
see Wallis v, Pratt, (1911) A.C. 
394 H.L. 


* In no case have the costs 
of an unsuccessful appeal been 
allowed ; cf. Vogan v. Ouilon, 
(1899) 81 L.T. 485 C.A.; Maxwell 
v. Brilish Thomson Houston Co., 
(1904) 2 K. B. 342; Shepheard v. 
Bray, (1906) 2 Ch. p. 254. 


5 Hammond v. Busscy, 20 Q.B. 


Vet's certificate of unsoundness 
disallowed). 


6 Mors Le Blanch v. Wilson, 
(1873) L. R. 8 C. P. 227, disap- 
proved in Basendale v. L. C. & D. 
Ry., (1874) L.R. 10 Ex. 36, (where 
defence was unreasonable), which 
was followed in Fisher v. Val de 
Travers Asphalte Co., (1876) 1 C. 
P. D. 611, but see these cases dis- 
cussed in Hammond v. Bussey 
supra. But in Prince of Wales 
Dry Dock Co. v. Fownes, (1904) 90 
L. T. 627 C. A., one ground for 
giving the costs was that the suit 
established the seller's responsi- 
bility for the defect. 


Sec. 73.] DAMAGES FOR BREACH OF WARRANTY. 


Where a buyer who had resold a chattel on the same 
warranty, was assured by his seller that the chattel was 
as warranted and commenced an action for the price 
against his sub-buyer who had rejected it, but withdrew 
the action on being told by the seller that the chattel was 
not as warranted, he recovered the costs of the abandoned 
action from the seller.! 


Under the English procedure, a defendant claim- 
ing contribution or indemnity over against a third 
party, can with leave give him notice to defend. If 
the indemnifyer does not defend, he is deemed to 
admit the validity of any judgment obtained against 
the defendant by consent or otherwise and his own 
liability to contribute or indemnify as claimed in the 
notice.? 


Where there has been a resale in order to recover 
special damages for a breach of warranty, it is necessary 
that the buyer should not have been negligent in failing 
to detect the inferiority of the goods before he resells 
or deals with them, otherwise the loss is not the 
natural result of the breach, but is due to the buyer's 
negligence.3 

It has been held that a buyer of adulterated butter, 
warranted pure, could not recover the amount of a fine 
imposed for reselling it,* but a seller of unsound fish was 


1 Munro v. Bennett, (1911) S.C. 
887, Ct. of Sess. (set out in Mew's 
Digest for 1911 p. 369). The 
chatte] was a pump, and the 
buyer an unskilled person; cf. 
Yonge v. Toynbre, (1910) 1 K.B. 
215, where an agent falsely war- 
ranting his authority was made to 
pay costs of a suit against the 
supposed principal. 

2 Ord. 16 R. 48 to 63. 

3 Wrightup v. Chamberlain, 
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(1839) 7 Scott 598 ; Walker v. 
Hatton, (1842) 10 M. & W. 266 ; 
Hammond v. Bussey, (1887) 20 
Q. B. D. 79; see Mowbray v. 
Merryweather, (1895) 2 Q. B. 640, 
C. A., where the defect was diffi- 
cult to discover; Vogun v. Oulton, 
(1899) 81 L. J. 485 C. A. ; see 
Wagstaff v. Shorthorn Dairy Co., 
(1888) Cab. & E. 324. 

* Filzgerald v. Leonard, 82 L. 
R. Ir. 676. 
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MITIGATING DAMAGES, [See. 73. 


made to pay the costs imposed on the buyer when prose- 
cuted for being in possession of it and the costs of his 
defence, but not a fine. Kennedy, J., said where the 
seller expressly or impliedly warrants that provisions are 
ht for food, a buyer fined for being in possession of them, 
could recover a fine if he could show that it was not 
imposed or increased in consequence of any default on 
his part.? 


If in consequence of a breach of warranty, the buyer 
loses a resale of which the seller knew he can recover 
the loss but as in the case of all resales if there 
is a market, the buyer must purchase similar goods, 
and the loss would then only be the difference in the 
price of procuring such goods and the contract rate 
with compensation for trouble and expense, if any, in 
buying.? 

In such a case the buyer may have the goods left on 
his hands, and the seller is then liable for the cost of 
keeping them if he refuses to take them back, until they 
can be disposed of.* 


In England the rule as to mitigating damages has 
been recently held only to apply where a contract 
is repudiated before its due date and such repudia- 
tion is accepted by the other party, for until then 
the repudiation is a mere nullity and there is no 


In India there seems no reason 
why such should not be recover. 
able if the buyer has used due 
care. 


1 Crage v. Fry, (1908) 67 J. P. 
240. In England where food- 
stuffs are sold with a warranty, 
a fine imposed on the buyer for 


being in possession of or selling 
such as being unfit for human 
food,is recoverable under the 
Sale of Foods and Drugs Act, 
(1875) 85 & 86 Vict. ch. 63 s. 38 ; 
but the defendant may show 
that it was wrongly imposed. 


2 Hamilton v. Magill, (1888) 12 
L.R. Ir. 186 ; Dingle v. Hare, 
(1860) 29 L.J C.P. 148. 

3 Section 78, illus. (b). 

* See Stróms v. Hutchison, 
(1905) A.C. 615 H.L. Sc. 


Sec. 73.] MITIGATING DAMAGES. 


implied term that a party giving notice of repudia- 
tion may thereby have the damages assessed at any 
date before the due date. The cases cited for a 
contrary proposition were explained as depending on 
the fact that the repudiation was accepted. It was 
further said that if an anticipatory repudiation is accept- 
ed, the date of assessing damages is the date of such 
acceptance.! This last dictum is against the authori- 
ties and it seems clear that neither the measure of 
damages nor the date of assessment is affected, but the 
damages must, if possible, be mitigated,’ neither is the 
ruling itself as to the limitation of a duty to mitigate 
beyond doubt,* for there are authorities against it,5 as 


well as for it.? 


1 Tredegar Iron and Coal Co. v. 
Hawthorn, (1902) 18 T. L. R. 716 
C. A. ; where a buyer did not 
accept the repudiation and waited 
in a rising market till the due 
date. 

2 Roth v. Taysen, (1896) 78 L. 
T. 628,12 T. L. R. 274C. A. ; 
Nicholl v. Ashton, (1901) 2 K. B. 
126. 


3 Frost v. Knighl, (1872) L. R. 
7 Ex. 111; Braithwaite v. Foreign 
Hard Wood Co., (1905) 2 K.B. 643 
and the H. of L. said a timely 
notice by a carrier of inability to 
deliver or of a deliberate inten- 
tion not to deliver, would proba- 
bly have reduced the damages to 
a difference in freight : Stroms v. 
Hutchison, (1905) A. C. 615 H. L. 
Sc. 

* The case is not referred to 
by Leake, Addison, or in the Laws 
of England or by Mayne, and all 
these authorities say that reason- 





able steps if possible must be 
taken to reduce damages in all 
Cases. 

5 Frost v. Knight, (1872) L. R 
7 Ex. 111 ; Wilson v. Hicks, (1857) 
20 L.J. Ex. 242; Harries v. 
Edmonds, (1845) 1 C. & K. 686; 
Dunkirk Colliery v. Lever, (1878) 
9 Ch. D. 20; Benj. 5th Ed. 981, 
considers the rule only applies if 
performance is impossible, (citing 
Nicholl v. Ashton, (1900) 2 Q. B. 
298, (1901) 2 K.B. 138 ; see argu- 
ment in Roth v. Taysen, (1896) 12 
T. L. R. 274) or where the repu- 
diation is accepted. 

5 Boorman v. Nash, (1829) 9 
B. & C. 145; Leigh v. Paterson, 
(1818) 8 Taunt. 546 ; Phillpotts v. 
Evans, (1889, 9 L. J. Ex. 38; Smith 
v Maquéerc, 27 L. J. Ex. p. 472; 
Michacl v. Hart, (1902) 1 K. B. 
482 ; Brown v. Muller, L. R. 7 Ex. 
319. 
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MITIGATING DAMAGES. [Sec. 73. 


In the case of an accepted repudiation it was held the 
plaintiff could only recover general damages in the 
absence of evidence that he could have mitigated them 
by entering into another contract.! 


The rule in India is stated in the explanation to section 
73. It is clear from illustration (c) that it no time is fixed 
for delivery the date of the repudiation is the date for 
assessing damages. 


The meaning of the explanation is notclear. Whether 
where the date for performance is fixed. on an 
anticipatory repudiation, the other party must whe- 
ther he accept it or not, mitigate his damages, is 
a doubtful point. As pointed out above the English 
rule is not beyond doubt. If a party tries to miti- 
gate his damages as by making another contract, it 
seems that he thereby accepts the repudiation, and 
i£ he is bound so to do, the party in default can 
affect his damages by a notice of repudiation. The 
question would only arise in the absence of accept- 
ance of a repudiation where the notice of repudiation 


1 Roper v. Johnstone, L. R. 8 C. 
P. 167, which Campbell 2nd Ed. 
501 criticises, for if the new con- 
tract was made on his own 
account itis irrelevant and if on 
account of the seller, he has no 
authority to do so at his risk and 
charge him if it should turn out 
that by waiting the damage would 
have been less; see Brown v. 
Muller, L. R. 7 Ex. p. 822, where 
it was held there was no right to 
claim mitigation because the de- 
fendant might fairly object to a 
speculation at his expense, and the 
seller might lose over it owing to 
the insolvency of the new buyer, 


for which the defendant would 
not be liable. But the Div. Ct. held 
in British Westinghouse Co. v. 
U.E. Ry., (1911)1 K.B.p. 684, that 
a party relying on a breach of 
contract must do what he reason- 
ably can to keep the damages 
down; affirmed in C, A. (1911) W. 
N. 252; cf. cases of wrongful 
dismissal where damages are re 
duced if there was other employ- 
ment which tbe plaintiff could 
have obtained : Hartland v. Gene. 
ral Ex. Bk., (1866) 17 L. T. 863; 
Brace v. Calder, (1895) 2 Q. B. 
258; cf. Waddell vw. Blockley, 
(1879) 4 Q. B. D. 678. 


Sec. 73.] MITIGATING DAMAGES, 


was unequivocal, and it has been held! that even then 
a purchaser who does not accept the repudiation need not 
buy in against the seller before the due date. But it 
has also been held that only actual loss incurred by a 
party acting reasonably is recoverable,? and tliis seems to 
be the correct solution of the question : a party cannot 
rely on his contractual right to await the due date if he 
could reduce the damages by acting otherwise. But he is 
neither justified in making nor bound to make speculative 
attempts to reduce the damages. Apart from cases 
of anticipatory repudiation, the law in England justly 
requires the party injured by a breach of contract to avail 
himself of any opportunity of which a reasonable man 
of business would avail himself if he were so injured 
and there was nobody from whom he could recover 


damages.? 


Under section 73 a party must minimize any damage 


suffered.‘ 


The onus of showing that the damages could 


be minimized is on the party asserting it.° 


1 Mackertich v. Nobo Coomar 
Roy, (1903) 80 C. 477, following 
Leigh v. Paterson, (1818) 8 Taunt. 
540; cf. Shridan v. Girdhandas, 
(1901) 26 B. p. 239; cf. Ashmore v. 
Cox, (1899) 1 Q. B. 436. In Eng- 
land the P. C. took the view that 
it was optional to do so, but the 
method of reducing damages 
there was for the buyers to manu- 
facture the goods for themselves, 
which the seller could never claim 
as of right : Erie County v. Carroll, 
(1911) A. C. 105. The C. A. con- 
sidered it a duty where machines 
supplied failed to work as warran- 
ted and other machines were 
procurable that did the work at 
less than the cost of working the 
first machines and their own 
ptice : British Westinghouse v. U. 
E. Ry., (1911) 1 K.B. 575, Aff. 
1911 N. W. 252. 


2 Jugmohandas v Nusserwanfi, 
(1902) 20 B. p. 749, following 


(50 gle 


Ak 





Dunkirk Colliery v. Lever, (1878) 
9 Ch. D. 20, 25 ; s. 78 explanation ; 
cf. Wilson v. Hicks, (1857) 24 L. 
J. Ex. 242; Nicholl v. Ashton,(1901) 
2 K. B 126; Roth v. Taysen, (1896) 
1 Com. Cas. 306, 12 T. L. R. 211 
C. A. 78 L. T. 028. 


3 Dunkirk Colléery v. Lever, 
(1878) 9 Ch D. p. 25, approved 
per Kennedy L. J. in Britisk- 
Westinghouse v. U. E. Ry., (1911) 
81 L. J. K. B. 473 C. A., and in 
Jugmohandas | v. — Nussericanji, 
(1902, 26 B. p. 749. 


* Irving v. Greenwood, (1824) 1 
C. & P. 850; Le Blanche v. L. SN, 
W. Ry., (1870) 1 C. P. D. 286. 


5 Brown v. Muller, (1872) L. R. 
7 Ex. 319; Roper v. Johnson, (1878) 
42L J.C. P. 65; Bank of China, 
Japan and the Straits v. American 
Trading Co., (1894) A. C. 264, 274 
P.C. ; Michael v. Hart, (1902) 1 
K. B. 482 C. A. 
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MITIGATING DAMAGES, [Sec. 73. 


In England it has been held that a party mitigating 
damages acts at his own risk* and can only recover the 
cost of so doing if he thereby lessens the other party's 
liability,?? whereas the Privy Council held that he could 
recover reasonable expenses of attempts to do so that 
failed if he acted reasonably and not oppressively.? 

It seems that in India as a duty is cast on the party to 
mitigate, the Privy Council's view would be followed. 

A party on the failure of the promisor to perform his 
promise may perform it himself* as reasonably as he can? 
and can recover the reasonable cost of so doing.5 But 
he can only recover the cost of procuring a substitute 
for the article undelivered, not the price at which he 
could sell it when procured’; and if that cost is equal to 
or less than the contract price, he can only recover no- 
minal damages But such cost includes the interest 
on moneys expended and the expenses of abortive but 
reasonable attempts to procure the substitute.’ To pro- 
cure a substitute he may set up works of his own,? but 
must deduct the price for which he sold such works at 


1 Brown v. Muller, (1872) L.R. A. C. 105 P. C. ; cf. Wertheim v. 
7 Ex. p. 322; Roper v. Johnson, Chicoutimi, (1911) A. C. 301 P. 


(1873) L. R. 8 C. P. 167; unless he 
acts at the other party's request : 
Shaws Brow Iron Co. v. Birch, 6 
T. L. R. 50, 

3 British Westinghouse v. U. E, 
Ry., (1911) 1 K. B. 675. 

3 Eric County v, Carroll, (1911) 
A. C. 105, which is in hopeless 
conflict with the Div. Ct in British 
Westinghouse v. U. E. Ry., supra. 
The C.A.'s method of distinguish- 
ing the cases is not very convin- 
cing: 81 L. J. K. B. 473. 

* This would only apply when 
there is no market available or 
such a course would mitigate 
damages. 

5 Eric County v. Carroll, (1911) 


A 


Ak 





C.; see Lodge Holes Colliery v. 
Wednesbury Corp., (1908) A. C. 
323 (making new road after sub- 
sidence). 

$ ]bid.; the C. A. held only if 
he in fact mitigates damages 
thereby : British Westinghouse v. 
U. E. Ry., (1911) 1 K. B. 575, 
affirmed by C. A. (1911) W. N. 
252; (1912) 81 L. J. K. B. 478. 

7 Erte County v. Carroll, supra, 
but see for a contrary view, British 
Westinghouse v. U. E. Ry, (1911) 
l K. B. 575; in the C. A. the 
point was not noticed : (1912) 
81 L. J. K. B. 478 ; an appeal 
to the H. L. is now pending. 


Sec. 73.] MITIGATING DAMAGES. 


the end of the contract period,! or allow for their value 
at that time? and, unless he shows such price! or value, he 
cannot recover damages on surmise or guess. For if he 
purports to mitigate the damages he must clearly prove 
that he has suffered loss.! 


The Divisional Court? in England held that there was 
no authority that any concomitant and ancillary advan- 
tage accruing to a party from the course adopted for 
mitigating damages, can be considered to reduce the 
damages, and that a transaction inter alios is irrelevant. 
This is in direct conflict witha Privy Council ruling,‘ and 
is not the law under section 73 which implies that any cir- 
cumstances * must be considered in reducing damages.? 


1 Erie County v. Carroll, (1911) 
A. C. 108 P. C.; cf. Wertheim v. 
Chicoulimi, (1911) A. C. 301 P. 
C.; see Lodge Holes Colliery v. 
Wednesbury Corf., (1908) A. C. 
823 (making new road after 
subsidence). 


2A point lost sight of in 
the Div. Ct. & C. A. in Bri- 
tish Westinghouse v. U. E. Kn, 
supra. 


3 British Westinghouse v. U. E. 
Ry., (1911) 1 K. B. 576, affirmed 
in C. A. (1911) W. N. 252; cf. 
Joyner v. Weeks, (1891) 2 Q. B. 
8J. 


4 Erie County v. Carroll, (1911) 
A. C. 105; see Werlheim v. 
Chicoutimi, (1911) A. C. 301 P. 
C. (resale prices below market 
rate). 


5 See Lachmi Narain v. Ver- 
non, (1906) Punj. Rec. No. 187, 
where claim for refusing to take 
a house was reduced by sum 
which might be obtained as rent, 
which however conflicts with the 
rule that the defendant must 
prove that the damages could be 
reduced ; and conflicts with 
Joyner v. Weeks, (1891) 2 Q. B. 
81, which however is not good 
law in India. Itseems, however, 


(50 g e 


C 





that such reduction should only 
be allowed where proved; the 
explanation does not mean that 
a Court is to speculate as to the 
supposititious mitigation hypo- 
thetically possible under imaginary 
circumstances. The means of 
mitigating must exist; there is 
nothing about probable means. 
The P. C. declined to assess 
damages on surmise or gucss in 
Erie County v. Carroll, (1911) A. 
C. 105. 


$ Probably this would not in- 
clude an access of profit in 
another transaction to some of 
the plaintiffs owing to a breach 
of the contract in suit : see Jebsen 
v. E. & W. India Dock Co., 
(1876) L. R. 10 C. P. 800, and 
of course not insurance moneys 
payable owing to the breach: 
Yates v. White, (1838) 4 Bing. 
N. C.272. Ithas been frequently 
held in England that damages 
are not reducible by an acci- 
dental benefit to the plaintiff ; 
thus in suits for non.repairs, the 
fact that repairs have become 
unnecessary or useless, is no 
defence: Rawlings v. Morgan, 
(1865) 84 L. J. C. P. 186 ; Morgan 
v. Hardy, (1880) 17 Q. B. D. 780, 
affirmed 35 W. R. 588; Joyner v. 
Weeks, (1891) 2 Q. B. 81. 
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In the Appeal Court! the view taken was that the Privy 
Council rulings were distinguishable. Buckley, L. J., said 
that if a party entitled to damages does an act reasonably 
and prudently to reduce the damages, he need not give 
credit for an additional advantage that flows to him from 
so doing, if the reasonableness and prudence of the course 
adopted was attributable only to the position in which 
he found himself owing to the breach of contract?; but he 
must do so, if the course adopted was also attributable to 
consideration of his own pecuniary advantage. If the 
course adopted was reasonable for the purpose of miti- 
gating the damages, apart from its prudence for his own 
pecuniary advantage, to recover the expenses incurred it 
must be shown to be either the only course open or the 
least expensive for the purpose of mitigating the damage 
accrued. 

It seems that the distinction is too refined, and that the 
two decisions‘ of the Privy Councils are opposed to the 
Appeal Court. The party aggrieved is only entitled to an 
indemnity, never anything more ; and must give credit for 
any advantage which is of pecuniary value to him. 

The Privy Council ruled that courage and enterprise 
shown in mitigating damages was not to be considered‘; 
but it seems in India, having regard to section 73, illustra- 
tion (b), that as compensation can be recovered for 


1 (1912) 81 L. J. K. B. 473; 
an appeal is pending. 

3 Giving as an illustration: 
taking a fast train, first class only, 
in order to arrive as early as by 
a train which did not run owing 
to the negligence ofthe Company, 
for which a third class ticket 
had been taken. 

3 Erie County v. Corroll, (1911) 
A. C. 106, was distinguished, as 
the course adopted was prudent 


for the plaintiffs, not merely to 
mitigate damages. But the P. C. 
proceeded on no such view ; if 
they had, costs of abortive reason- 
able attempts would not have 
been said to be recoverable. 

* Eric County v. Carroll, (1911) 
A. C. 105 ; see Wertheim v. Chi- 
coutimi, (1911) A. C. 301 P. C. 
(resale prices below market 
rate). 


Sec. 73.] DAMAGES. 


trouble incurred in mitigating damages, such a claim 
might be made as coming under that head. 

Where the defendant delayed in supplying a ship, it 
was held that the plaintiff could recover charges for detain- 
ing trucks, although had he sent the goods into the docks 
no charges would have been incurred.! In America the 
principle is that no damages are recoverable for injurious 
consequences of a breach of contract so far as the 
party had information, time and opportunity necessary to 
prevent them.? 

Where a buyer had a right by agreement to buy against 
the seller if in default, the seller cannot claim the benefit 
of a purchase at less than the contract rate.? 

There is one point on which there is no authority. It 
a buyer orders goods to be made and wrongfully rejects 
them, even if the seller receives an order for identical 
goods at the same price on the day of rejection and sup- 
plies the rejected goods, he loses the profit on the first 
sale, and it seems can recover it. 

In an action for conversion of goods against a 
bailee where the plaintiff's title. rests on estoppel, the 
measure of damages is the full value of the goods, the 
subject matter of the conversion, and not the pecuniary 
value of the prejudice on which the estoppel depends, as 
where a bailee is estopped, by a representation that the 
goods are available for the plaintiff's contract, from setting 
up a lien or a jus fertit, although such representation was 
made to the buyer after he had paid for the goods and 
the prejudice to him, occasioned by his resting satisfied 


1 Welch v. Anderson, 61L.J.Q.B. 
167 C.A.. where the dock charges 
for delivering were higher 
than the Railway charges but 
they stored for three weeks free. 
The seller was held to be entitled 
to deliver in any reasonable way, 
and not bound to act so as to 


protect the buyer against the 
results of a breach of contract. 

2 Sedgwick, 4th Ed. 285: Cin- 
cinnali and Chicago Air R. R. 
Co. v. Rodgers, 24 Ind. 108. 

3 Simmonds v. Millar, (1899) 
4 Com. Cas. 04. 
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with the bailee's representation, is of the slightest value.! 
As between seller and buyer the damages are the same, 
whether the suit is in tort or in contract?! As against 
third parties the general damages are the full value of the 


goods at the time of the wrongful act.? 


A defendant may in a suit for the price counter-claim 
for breach of warranty ; the onus of proving non-com- 
pliance with the contract in a suit for non-acceptance 1s 
on the seller,* but the onus of proving inferiority is on the 
buyer if he counterclaims after acceptance of the goods ; 
but the defendant may show that the plaintiff could have 
reduced the damages, that is that he did not act us a 
prudent man should have done; he may show that the 
plaintiff did not suffer the whole loss, but owing to the 
circumstances suffered less damage than the natural and 
probable damage, but for this purpose the fact that the 
plaintiff had insured, is irrelevant.® 


Where the contract was 


to carry a quantity of goods, 


which were delivered late, the greater portion being too 


1 Knights v. Wiffin, (1870) L. 
R. 5 Q. B. 660; Henderson v. 
Williams, (1895) 1 Q. B. 521; 
Ogilvie v. West Australian M. 
& A. Corp., (1890) A. C. 257; 
where the dicta to the effect that 
where a defendant is estopped 
from setting up a claim, the 
damages are limited to the 
amount which, but for his con- 
duct raising the estoppel, could 
have been recovered by the 
plaintiff, were disapproved, as 
being founded not on tlie law as it 
was, but as it ought to be : p. 270. 
Therefore it seems that in the 
mofussil if not in Presidency 
towns, the dicta would be fol- 
lowed. 

? Chinery v. Viall, (1860) 29 
L. J. Ex. 180 Johnson v. Stear, 





(1868) 38 L.J. C. P. 130 ; Hiort v. 
L. & N.-W. Ry., (1379) 4 Ex. D. 
188, secus, in England, if the 
seller wrongfully retakes goods 
alter delivery: Gillard v. Briftan, 
(1841) 8 M. & W. 575; but see 
Johnson v. L. Y Y. Ry., (1878) 3 
C. P. D. p. $07; in India only the 
actual loss is recoverable. 


3 Chinery v. Viall, supra; France 
v. Gaudet, (1871) L. R. 6Q. B.199. 


& See para. £87; the onus is. 
heavy after acceptance after 
examination and a long delay 
before any claim is made: Gan Kim 
Swee v. Ralii, (1880) 18 C. 287 
P.C.; as to the effect of repudiation. 
on such a claim, sec para. 553. 


5 Bradburn v. G. W. R., (1874). 
L. R. 10 Ex. 1. 


Sec. 73.) 


late to fulfil a resale, and the sub-buyers bought in 
against their sellers there being no market, the House of 
Lords held that the buyer need not have given the carrier 
credit for a profit realised on the rest.! 


DAMAGES. 


Interest may be allowed by way of damages.? 

If a contract is made in the alternative, damages will be 
assessed against the promisor on the alternative which is 
less profitable to the plaintiff and less burdensome to the 
defendant.’ 

Where the contract is to deliver from 2,500 to 3,500 tons 
the damages must be estimated on the lesser amount only 
even where the seller has given notice that he was ship- 
ping the larger amount.‘ But this last proposition seems 
dubious, and it seems that the seller having an election as 
to the amount, would, after electing, be liable for the quan- 
tity he said he would deliver® at any rate if the buyer 
altered his position in consequence.® 


Damages may be recovered, although the plaintiffs are 
not entitled to the whole in their own right and although 
the damages are divisible between the plaintiffs and other 
parties in unknown proportions ?; they recover as trustees 
for the parties interested. 

Where a fresh action may be brought for any damage 
arising after suit, the plaintiff is not entitled to recover it 


1 Ströms v. Hutchinson, (1905) 
A. C. 515 H. L. Sc. 

? Lala Chhajmul vw. Brij 
Bhahan, 22 I. A. 199; Jogeshur 
v. Ghanashim, (1901) 5 C. W. N. 
356 ; in Shriram v. Mudangopal, 
(1903) 30 C. S65 P. C., interest 
was given. 

3 Cockburn v. Alexander, (1848) 
6 C.B.791,814; Deverill v. Burnell, 
(1873) L. R. 8 C. P. 475; except 
where one alternative is rendered 
impossible by the promisor, when 


he is bound to perform or pay da- 
mages for the other : Mc Ilquham 
v. Taylor, (1895) 1 Ch. 53, 62; 
Hall v. Condor, (1857) 2C. B. N. 
S. 22. 

* Cursetji Pestonjee v. Crowder, 
18 B. 299. 

5 See Reuter v. Sala, (1879) 4 
C. P. D. 289. 

6 See § 184. 

7 Robertson v. Wait, (1853) 8 


Exch. 299; cf. Hooper v. Hertz, 
(1906) 1 Ch. 549. 
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in that suit! but where the cause of action was complete 
at the time of commencing the suit and no fresh suit 
lies? the jury may and ought to assess any loss which will 
probably be sustained in the future,? and such assessment 


is final.* 


In a case of successive breaches, it was said whether 
damages for breaches can be recovered up to decree, 
no damages can be given in respect of breaches which 
will occur thereafter, or for the continuance of breaches.® 


The existence of a contingency which is dependent on 
the volition of a third person does not render the damages 
for breach of contract incapable of assessment.’ 


In Sapwell v. Bass? it was held that for breach of a con- 
tract giving a right to send a mare to a stallion, only 
nominal damages were recoverable. But that does not 
mean that a plaintiff is entitled to no damages for being 
deprived of a right, because the final result depended on 


a chance or contingency." 


1 Crumbie v. Wallsend Local 
Board, (1891) 1 Q. B. 508; 
Coward v. Gregory, (1866) L. R. 2 
C. P. 153; Hole v. Chard Union, 
(1894) 1 Ch. 298 C.A.; R.S.C. Ord. 
XXXVI R. 58. 

2 In Indiaa party must sue on 
allaccrued rights: Rajah Bakadur 


Shivlal v. Rajeevappa, (1909) 11 


Bom. L. R. 46. 

3 Richardson v. Mellish, (1824) 
2 Bing. 229; Tetley v. Wanless, 
(1867) L. R. 2 Ex. 276 ; Lambkin 
v. S. E. R., (1880) 5 A. C. 853; 
Hodsoll v. Stallebrass. (1840) 11 A. 
& E. 801; Darley Main Colliery v. 
Mitchell, (1886) 11 A. C. p. 182, 
144; Fetter v. Beal, (1701) 1 Salk. 
11, 1 Raym. 839, 692; see Domi- 
nion Coal Co. v. Dominion Iron 
Co.. (1909) A. C. 298 P. C.; Emery 
v. Wells, (1906) A. C. 615 P. C. ; 


Phillips v. L. & S. W. Ry., (1879) 5 
Q. B. D. 78,; so held in India: 
Purshotamdas v. P., (1896) 21 B 
23. 

* Gibbs v. Cruikshank. (1878) 
L.R. 8 C.P. 454, 468, Ex parte 
Fewings, (1884) 25 Ch. D. 338; 
Furness v. Hall, (1909) 25 T. L. 
R. 238. 

5 Fraser v. Bombay Ice Co., 
(1905) 29 B. 197. 

* Lloyd wv Dimmack, (1877) 7 
Ch. D. 398, Henderson v. Thorn, 
(1893) 2 Q. B. 164. 

T Chaplin v. Hicks, (1911) 2 
K B.786 C. A. (chance of being 
selected for an appointment), see 
Watson v. Ambergate Ry., (1851) 
15 Jur. 448 where the chance of 
winning a prize was held too 
remote. 

9 (1910) 2 K. B. 486. 


Sec. 73.] DAMAGES, 


The parties may fix the damages for breach of a 


contract. In India,? section 74 has done away with the 
English distinction between liquidated damages and 
penalties.’ 


The question usually arises in cases where provision is 
made for increased interest, * but the point rarely, if ever 
arises in a contract for the sale of goods. 

A condition that a deposit shall be forfeited if the con- 
tract is not carried out, is not a penalty and will be 
enforced. A deposit or earnest money’ is given to 
show that a party means business, and is not recoverable 
if the party is in default in completing his contract. 


Where a fixed sum is to be paid daily or weekly for 
delay in completing work, it has been held not to be a 
penalty. 

Where the agreement was to deliver indigo or pay fixed 
damages, such were held to be a penalty and only reason- 
able damages given. Where the parties have agreed to 
have the measure of damages assessed by a skilled tribunal, 
the arrangement is valid.!? 

Damages may be recovered against a party who wrong- 
fully takes a bill of lading and refuses to accept a billof 


exchange sent with it through the sellers' agents.!! 


1 Diestal v. Stevenson, (1906) 2 
K. B. 345. 


2 Deno Nath Santh v. Nibaran, 
(1899) 27 C 421, 428 ; Umarkhan 
Mahamadkhan v. Salekhan,(1892) 
17 B. 106, 111. 


3 Balkuraya v. Sankamma, 22 
. 458. 


& Sundar Koer v. Sham Kri- 
shen, 84 I. A. 9, 18, 84 C. 150. 


5 Maniam Patter v. M. Ry, 
(1906) 29 M. 118; ef. Hinton v. 
Sparkes, L.R. 3 C.P. 165; Soper v. 
Arnold, 87 Ch. D. 96, Wallis v. 
Smith, (1882) 21 Ch. D 243, 260 ; 
Empress of India Cotton Mills v. 
Naffer, (1898) 2 C. W. N. 687 
(forfeiture of arrears of Wages for 


leaving service without notice). 


5 Madan Mohun Singh v. Gaya 
Prosad, (1911) 14 C. L. J. p. 167. 


7 Rasik Lal v. Chundra Bhusan, 
(1911) 16 C. L. J. 410. 


8 Law v. Redditch Local Board, 
(1892) 1 Q. B. 127. 


? Nait Ram v. Skib Dat, (1882) 
5 A. 288, dist. in Dilbar Sarkar v. 
Joysri, (1808) 8 C. W. N. 48. 

10 Pestonge v.Firm of Jaisingdas, 
8 C. W. N. 57 (1903) P.C. (fixing 
the rates for imaginary purchases 
of unobtainable cotton). 


D Rew v. Payne, (1886) 53 L. T. 
982. 
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rejection. 


RIGHT TO REJECT. 


So a bailee who refuses to deliver goods to the holder of 
a warrant therefor, is liable for damages for non-delivery.! 

An action lies for refusing to give a bill as agreed .? 

The question as to how far the buyer's right of examin- 
ation extends have been discussed already ? 

The buyer if he intends to reject the goods, must give 
the seller notice'unequivocally and in a reasonable time,‘ 
and subject to legitimate examination he must, save in cases 
of fraud or misrepresentation, let the sellers have the goods 
back in the same condition as that in which he purchased 
them, subject of course to any inevitable deterioration ; and 
after rejection his position is that of an involuntary 


bailee,> and he 


is entitled to recover 


any necessary 


expenses incurred in keeping the goods.? 

The buyer has a right to reject goods, unless there is a 

clause in the contract to the contrary? :— 

(1, Where they do not conform to the contract 
whether the property has passed or not, unless 
the stipulation which is not complied with was 
something collateral to the contract.® 

(2) Where the seller refuses him an opportunity to 
inspect them when properly demanded, even 
if he afterwards offers them for inspection :? this 
again is subject to the terms of the contract.!? 


1 Thol v. Hinton, (1855) 4 W.R. 


26 (Eng.) 46 L. T. 488. 


3 Rabe v. Otto, (1904) 89 L. T. 


562. 
* 8 622. 


* Blackburn, 8rd 543, S. of G. 


Act, s. 85. 


5 See Contract Act, s. 151. 

$ Contract Act, s. 158. 

7 Polenghi v. Dried Milk Co., 
(1905) 92 L. T. 64, 21 T.L. R. 
118, see § 578. 

9 See §§ 613, 614; Heyworth v. 
Hutchinson, (1867) 36 L. J. Q. B. 

70. 


® See § 618, 8 619, Lorymer v. 
Smith, (1822) 1 B. & C. 1 (as to a 
sale by sample); Chalmers v. 
Paterson, (1897) 34 Sc. L. R.768 ; 
andas to not being able to make 
a second tender after one is pro- 
perly rejected : Heilgers v. Jadub- 
lall, 16 C. 417 sed quaere, whether 
a second tender in time is not 
allowable, see Borrowman v. Free 
and para. 184. 

10 Polenshi v. Dried Milk Co.» 
(1905) 92 L. T. 64, 21 T.L. R. 
118, sce § 523. 


SALE OR RETURN, 


(3) Where, although the property has passed, goods 


do not arrive at the stipulated time! or are un- 
merchantable on arrival? 

(4) Even after delivery and acceptance where delivery 
was by instalments under an entire contract and 
no part of the price payable until complete 
delivery, if the whole quantity is not delivered,’ 
or even if paid for, where the whole was in- 
divisible as a book and parts have been delivered 
and the rest is not delivered ; see section 535. 

(9) Under an express term in that behalf.* 


This right must be exercised in reasonable time, but a 
seller who by his representations to an unskilled buyer 
induces delay, cannot plead that the rejection was not in 
time. The right is lost by acceptance.® 


In some contracts there is a provision for the return 
within a fixed’ time of the thing sold if not answering to 
the warranty. The time for return runs from the actual 
receipt of the goods by the buyer and not from their deli- 
very to a carrier for transmission? Where the return of 
the thing is made obligatory on the buyer who complains 
of a breach, his only remedy is to return the goods and 
receive back his purchase money ; he cannot sue for breach 
of warranty whether he returns the thing or not?: if, how- 
ever, the contract merely confers power on the buyer to 
return the goods if faulty, the better opinion is that he has 


1 S. of G. Act, s. 10 (l) Benj. 
Sth Ed. 588, 1005. 

? Beer v. Walker, (1877) 46 L. 
J. C. P. 677. 

3 Colonial Ins. Co. v. Adelaide, 
(1886) 12 A. C. 128. 

t See, for rightto return, § 580. 

5 Munro v. Bennett, (1911) S. 
C. 337 Ct.of Sess. (set out in 
Mews Digest 1911, p. 369.) 

D Sec § 618, § 628, § 628. 


7 If no time is fixed, the goods 
must be returned in a reasonable 
time : Marsh v. Hughes Hallett, 
(1900) 16 T. L. R. 376, otherwise 
the property passes. 

8 Jacobs v. Harbach, (1885) 2 
T. L. R. 419. 

9 Mesnard v. Aldridge, (1801) 8 
Esp. 271; Hinchcliffe v. Barwich, 
(1880) 49 L. J. Ex. D. 495, 5 Ex. 
D. 177 C. A. 
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§ 656. 
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RIGHT TO REJECT. 


this remedy superadded to his other rights.! In India the 
contractual right to return would not impliedly displace 
the statutory right to sue for breach of warranty or for 
non-delivery : it might do so expressly. 

In such a case the buyer, during the period within 
which he may return the thing, does not take the risk of 
its perishing * or being damaged ® without any default on 
his part. He can still exercise his option,? for if he 
cannot return the thing owing to its having perished, he 
is excused from doing so and can recover the price 
paid.? 

For an ordinary contract for sale or return, sce para. 
157.4 Where goods are sent on approval the goods are 
rejected and the delivery determined when the person to 
whom they are sent says he will not pay the price asked 
by the seller.* 

Generally the right to reject is only lost by acceptance 
express or implied, or by waiver. 

A clause that the buyer cannot reject for inferiority and 
for reference to arbitration to fix an allowance,’ is binding. 

Even if the right to reject is lost, a claim for compen- 
sation is generally available.’ 

If the buyer wrongtully rejects goods or refuses to take 
delivery after the property has passed, he is liable to a 


1 Benj. 5th Ed. 1010, who cites 
American cases to support this 
view ` Magrane v. Log, (1889) 1, 
Craw. & Dix, Ir. Circt, Ct. 280. 

? Chapman v. Withers, (1888) 
20 Q. B. D. 824; Elfhick v. 
Barnes, (1880) 6 C. P. D. 321. 

3 Head v. Tattersall, (1871) 41 
L. J. Ex. 4 L. R. 7 Ex. 7. 

t Sec for agreement for sale or 
return property not to pass until 
payment or the like : Weiner. v. 
Giil, (1906) 2 K. B. 574 ; Truman 


v. Attenborough, (1910) 26 T.L. R. 
601; Edwards v. Vaughan, (1910) 
26 T.L.R. 349, affirm ibid. p. 545 ; 
the property does not pass until 
the condition is fulfilled. 

5 Bradley v. Ramsay, 28 T.L.R. 
13. 

6 See § 559. 

7 Heyworth v. Hutchinson, 
(1867) L R.2 Q. B. 447, and ee 
8 558. 

® Section 117, 118 and see 8 568. 


RIGHTS OF THE BUYER. 


suit for the full price?; but in such a decree it seems the 
price should be made recoverable only on delivery or 
tender of the goods, as otherwise the seller may recover on 
the decree and deal with the goods as owner. 

In contracts dependent on a contingency where the 
buyer has the right to reject goods, the seller is not bound 
to deliver them. As where the contract was for 50 tons 
of oil "to arrive per Mansfield : in case of non-arrival or 
the vessel's not having so much on board after delivery 
under former contracts, this contract to be void." Part 
of the cargo was transhipped ; and on arrival after deli- 
veries under former contracts, only seven tons remained. 
The Court held, the contract being entire, the buyer was 
not entitled to the seven tons which did arrive? : and a 
similar decision was come to where the contract was for 
a cargo of 400 tons provided the same be shipped for 
seller's account, more or less of A. N. rice, part of which 
might be L. rice ; but not more than 50 tons. The cargo 
on arrival consisted of 285 tons of L. rice and 152 of 
another sort : the ground of the judgment was that as the 
buyers were not bound to accept, the sellers need not de- 
liver, for the contract must be mutual and reciprocal.® 

But in the case of the determination of an election 
where the agreement is that as each bag or bale is put 
on board the property passes, the buyer has, if the whole 
quantity is not completed, an option to reject and yet the 
seller is bound to deliver the part appropriated.* 

Where the contract which has been broken by the seller 
is one in which the property has passed to the buyer, 
there arise in favour of the latter the rights of an owner, 


1 P, R. § Co, v. Bhagwandas, 5 Vernede v. Weber, (1856) 26 
(1909) 11 Bom. L. R. 885, 34 B. L.J. Ex. 826: the Court hesitated 
192 C. A. ; Finlay Muir v. Radha- asto this, but Benjamin considers 


kissen, (1909) 86 C. 736. it sound: 6th Ed. 585 2. 
3 Lovatt v. Hamilton, (1839) * Anderson v. Morice, (1875) 
5 M. & W. 639. L.R. 10 C.P. 609; per Bramwell 


J.,1 A.C. p. 727. 


(50 gle 
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RIGHTS OF THE BUYER. 


for he has not only the property in the goods, but unless 
he is in default, the right of possession also. 


He has the same rights in a suit for damages as in the 
case of an agreement to sell. 


In certain cases he can compel the seller to deliver the 
very thing sold, i. e. he can sue for specific performance of 
the contract. But he has no such right, unless pecuniary 
compensation would not afford adequate relie? ; and the 
presumption is that the breach of a contract to transfer 
moveable property can be adequately relieved by such 
compensation.? 

Generally speaking, specific performance is only grant- 
ed in cases where the goods are unique? or have a 
special value to the buyer* or are not readily to be 
purchased.’ 

The buyer may also sue for conversion of the goods, 
but that will not increase his damages’. 


For if the conversion was before delivery so that the 
seller cannot maintain an action for the price, the damage 
is the difference between the contract and the market 
price? But if the conversion was after delivery and the 
seller has still his right to sue for the price, as where he 
tortiously retakes after delivery, he may sue for the full 
value? and the seller can sue for the price. 


1 Specific Relief Act s. 12, cf. De G. & J. 276. 


S. of G. Act s. 62. 

? Fells v. Reid, (1796) 8 Ves. 
70; Falcke v. Gray, (1859) A 
Drew. 458, and sce Banerji's 
Tajore Law Lectureson S. P. p 
109 ; but semble the distinctions 
there laid down are illusory. 

3 Falcke v. Gray, supra Donnell 
v. Bennett, (1883) 22 Ch. B. $35. 

* Claringbuild v. Curtis, (1852) 
21 L. J. Ch. 541 (a barge); cf. 
De Mattos v. Gibson, (1859) A 


5 Cud v. Rutter, (1719) 1 P. W. 
570, South Sea Stock); Haw- 
kins v. Maltby, (1869) 4 Ch. 100; 
Paine v. Hutchinson, (1868) 3 Ch. 
888, and § 118. 

6 Benj. 5th 996, and see under 
* Wrongful resale.” 

7 Chinery v. Viall, (1860) 29 L. 
J. Ex. 180. ` 

8 Gillard v. Brittan, (1841) 8 
M. & W. 575. 


RIGHTS OF THE BUYER. 


The position where the seller has resold goods, the 
property in which has passed to the buyer, has been 
considered under section 108. 

After delivery the buyer’s right as has been submitted, 
remains the same as before delivery until he accepts ! the 
goods,? whether specific or otherwise at the time of the 
contract.? 


1 As to what amounts to accept- 3 As to breaches of warranly 
ance, see § 613. of title, sec under s. 109. 
2 See s. 117, s. 118. 
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CHAPTER XVIII. 


Auction Sales. 


. Goods are frequently sold by auction. An auction is a 
manner of selling or letting property by bids, and is 
usually to the highest bidder by public competition. 

Àn auctioneer is one who sells goods or other property 
by auction. He is an agent and is governed by the general 
laws of agency. He may, however, sell his own property 
as principal, and need not disclose the fact that he is so 
selling*; but when selling as agent he is agent of the 
vendor only,? except in England after the sale for the 
purpose of signing a memorandum of sale.? 

The contract may be verbal or in writing. 

The implied authority of an auctioneer apart from 
express instructions narrowing or amplifying it, is a 
general authority to sell and extends to selling and dealing 
with the property in the way usual amongst auctioneers-® 
He has ostensible authority to sell without reserve,5 and if 
after a bid is accepted the seller sets up a restriction on 
the auctioneer's authority which was not disclosed at the 
time, the buyer's remedy is not against the auctioneer 
for breach of warranty of authority, but against the 
seller on a contract of sale? But if the buyer knew 
of the reserve although the amount is not stated, there 
IS no implied authority to sell without reserve, even 
though the auctioneer purports to do so; and ií in 


* Flint v. Woodin, (1852) 9 Hare — Beav. 540. 


618. 

? Warlow v. Harrison, (1858) 
29 L.J. Q. B. 14. 

3 Le, for the purposes of the 
Stat. of Frauds, now embodied 
in the S. of G. Act; see Benj. 5th 
Ed. 280. 

* Howard v. Braithwaite; (1812) 
] Ves. & B. p. 210. 

* Collin v. Gardner, (1850) 21 


5 Rainbow v. Howkins, (1904) 
2 K.B. 822. 

7 Asto under what circum- 
stances an agent warrants his 
authority, see Yonge v. Toynbee, 
(1910) 1 K.B. 215 C.A. 

8 Rainbow v. Howkins, (1904) 
2 K. B. 822, doubted in McManus 
v. Forlescue, (1907) 2 K.B. 1. 
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breach of his instructions, the auctioneer sells without sale pelow 
reserve, a sale below the reserve price will not give reserve price. 
the purchaser any right against the vendor.’ For every 
offer by the auctioneer and every bid including the 
final one and the acceptance of that final bid indicated 
by the fall of the hammer, is conditional on the reserve 
being reached.! But if the vendor's instructions are 
to carry out a sale subject to a secret reserve and so to 
act as an agent in effecting a fraud, the auctioneer will 
not be liable to the vendor for disregarding such instruc- 
tions.? 
The agency is personal and cannot be delegated,’ unless Delegation. 
under an ordinary custom of trade*: it is the usual 
custom in most places for any of the auctioneers in a 
firm to sell goods. 
If an auctioneer sells goods which he has no right to Sales withoat 
. i ; authority. 
sell, he may or may not be guilty of conversion according 
to the circumstances. Generally, however innocently he 
acts, he is liable to the true owner for conversion or to the 
owner's assignee for value, although he had no notice of 
such assignment. The liability depends on whether he is 
instrumental in passing the property or is a mere conduit 
pipe, e.g., negotiates a sale and earns a commission.5 
Generally the auctioneer is the former and is therefore 
liable for conversion." 
Apart from any special contract, the implied agency Authority to 
extends to receiving deposits on sales both of land and JETT 


payment. 
1 McManus v. Fortescue, (1907) e Consolidated Co. v. Curtis, 
2KB 1. (1892) 1 Q.B. 499; semble s. 166 
2 Boxwell v. Christie, (1776) 1 of the Contract Act does not affect 
Cowp. 8965. this. 
3 Coles v. Trecothick, (1804) 9 7 Compare cases where a 
Ves. 284, 250, 7 R.R. 167. public salesman in a market overt 
. * Contract Act s. 190. has been held liable for conver- 
5 Barker v. Furlong, (1891) 2 sion: Ganly v. Ledwidge, (1876) 
Ch. 181, see Sol. Journal Vol. 80, Ir. R. 10 C.L. 33, 183 ; Delaney v. 
p. 480. Wallis, (1884) 14 L.R. Ir. 31 C.A. 
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goods,! and to receiving the purchase money on sales of 
goods,? but not on sales of lands? But the conditions of 
sale may be such as to show that the seller intended pay- 
ment to himself, and then payment to the auctioneer will 
not bind the seller.* 

He may have authority by custom to receive payment of 
deposit by cheque,’ but is not compellable to do so; * he 
must not receive payment by bill of exchange or post-dated 
cheque.’ 

But he has not authority, in absence of express instruc- 
tions or of a custom to receive cheque, to accept payment 
of the purchase money otherwise than in cash? If, how- 
ever, a cheque is taken and duly honoured that is payment 
in cash. Of course," the auctioneer cannot take in 
payment a claim against himself," but the seller may be 


2 Sykes v. Giles, (1889) 5 M. & 
W. 645. 

2 Williams v. Millington, (1788) 
1 Hy. BI. 81. 

3 Mynn v. Jolirie, 
Mood. & R. 326. 

4 Sykes v. Giles, (1839)5 M. & W. 
645; Chapel v. Thornton, (1828) 3 
C. & P. 352; Williams v. Milling- 
ton, (1788) 1 H. BI. 81 ; Williams 
v. Evans, (1866) 35 L.J.Q.B. 111. 

5 Farrer v. Lacy, (1885) 81 Ch. 
D. 42. 

6 Johnston v. Boyes, (1899) 2 
Ch. 72. 

7 Williams v. Evans, (1866) 
L.R. 1 Q.B. 852 ; Pafe v. Westa- 
colt, (1894) 1 Q. B. 272. 

e Per Holt, C.J., in Thorold v. 
Smith, (1708) 11 Mod. 87; Pafe v. 
Westacott, (1894) 1 Q. B. 272 C.A. 
as to a custom to receive bills of 
exchange; see Williams v. Evans; 
(1866) L.R. 1 Q.B. 352. 

9 Earl of Ferrers v. Robins, 
(1832) 5 Cr. M. & R. 162; Sykes v. 


(1834) 1 





Giles, (1889) 5 M. & W. 645; see 
for agent’s authority to receive 
payment ; Catterall v. Hindle. 
(1866), L.R., 1 C.P. 186 ; Pafe v. 
Westacctt (1894) 1 Q.B. 279 C. A. 
The legal presumption is that an 
agent to receive satisfaction of a 
money demand can only receive 
money, Legge v. Byas, (1901) 6 
Com. Cas. 16. 

10 Bridges v. Garrett, (1870) 
L.R. 5 C. P. 451; Pearson v. Scott, 
(1878) 9 Ch. D. 198. 

11 A custom to do so would be 
unreasonable and ineffective 
without the seller's consent, 
Underwood v. Nicholls, (1855) 17 
C.B. 239; Pearson v. Scott, (1878) 
9 Ch. D. 198 ; Sweeting v. Pearce, 
(1859) 7 C.B. N.S. 449. 

19 Catterall v. Hindle, (1864) 35 
L.J.C.P. 161, if he does, the prin- 
cipal can sue the buyer for the 
whole price, Legge v. Byas, (1901) 
6 Com. Cas. 16. 


AUCTIONEERS. 719 


Authority to 
receive 
payment. 


Bill of 
exchange. 


estopped! from disputing it and the seller and buyer may 
make such an arrangement.? 


If the auctioneer has received payment by cheque or 
bill of exchange without or in excess of any authority 
express or implied, the vendor is not bound by such pay- 
ment. The purchaser still remains liable and the 
auctioneer may be sued by the vendor for any damages 
sustained by him.’ 


An auctioneer has no implied authority to rescind a 
sale* or in England to warrant. If he do so without 
authority, the vendor is not bound, though the auctioneer is 
liable to be personally sued for breach of warrant of 
authority.® 


Authority to 
warrant. 


Story’ says an auctioneer’s verbal declarations at a sale 
at least where they do not contradict the particulars of sale 
are admissible against the principal and binding on him. 
There is authority that such statements are inadmissible 
to contradict the printed particulars or conditions. It has 
been held that an unauthorised but innocent misrepresen- 
tation was of no avail after completion of a sale of land.® 
But in India the Privy Council?’ has held that a purchaser 
is entitled to rely on statements made at a Court sale by 
the auctioneer, although they contradicted the written 


1 Cooke v. Eshelby, (1887) 12 
A.C. 271 ; George v. Clagett, (1797) 
4 R.R.462, 2 Smith's L.C. 11th Ed. 
188; Montagu v. Forwood, (1893) 
2 Q. B. 380 C.A. 

? Bartlett v. Purnell, (1836) 4 
A. & E. 792. 

3 Sykes v. Giles, (1839) 6 M. & 
W. 645. 

* Nelson v. Aldridge, (1818) 
2 Stark. 485, 20, R.R. 709. 

5 Baldry v. Bates, (1885) 52 
L.T. 620; Brooks v. Hassall, (1883) 
49 L.T. 569; Howard v. Sheward, 


(1867) 86 L. J. C. P. 42; Brady v. 
Todd, (1861) 30 L.J. C.P. 223. 

e€ Payne v. Lord  Leconjficld, 
(1882) 51, L.J. Q.B 642. 

7 p. 107. 

8 Gunnie v. Eshart. 1 H. BI. 
289; Powell v. Edmunds, (1810) 12 
East 6; Ogilvie v. Foljambe,(1817) 
8 Mer. 53, 65. 

® Brett v. Clouser, 5 C.P.D. 
876. 

10 Mahomed Kala Mia v, 
Harperink, (1908) 86, I.A. 32. 
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conditions which were read out : the purchaser was unable 


to read these or to understand the reading. 


Generally, the flowery language of an auctioneer in 
extolling the merits of the article on sale are all taken for 
what they are worth and so deceive no one.! 

Verbal statements by an auctioneer may or may not be 
part of the contract. 

It not part of the contract, a material misrepresentation 
of fact will make the contract voidable,? and in the case of 
fraud, give the purchaser a cause of action against the 
auctioneer or vendor if a party to such fraud. 

The auctioneer can verbally depart from the contract 
and make a valid sale if within his authority.? 


Verbal corrections at the time of sale of misdescriptions 
in the particulars may defeat the purchaser's right to 
enforce specific performance with compensation.* 

Misstatements by the auctioneer may make him liable to 
the vendor for loss suffered thereby or to an action by 
the purchaser for breach of warrant of authority.® 

The agency is for sale by auction only, and therefore 
when the property has been knocked down the auctioneer's 
authority is at an end, except for the purpose of carrying 
out the contract made at auction." He cannot consent to 
rescind that contract? nor can he vary it, Theauthority ae 
at an end after receiving the deposit? qua auctioneer. 


6 Anderson v. Croall, (1908) 41 


1 Jennings v. Broughton, 17 
Sc. L. R. 95; Cotton v. Bennett, 


Beav. 284; Denton v. MacNeil, 








LR 2 Eq. 362; Smith v. (1884) 26 Ch. D. 161. 
Chadwich, (1882) 20 Ch. D. 27, 9 7 Seton v. Slade, (1802) 7 Ves. 
A. C. 187. 265. p. 276 ; Blackburn v. Scholes, 


d See Mahomed Kula Mi: v. 
Harperink, (1908) 86 I.A. 82. 

3 Eden v Blake, (1845) 13M. & 
W. 614. 

* Re Hare, (1901) 1 Ch. 93. 

5 Parker v. Farebrother, (1893) 
] C. L. R, 328. 


(1810) 2 Camp. 341. 
8 Nelson v. Aldridge, (1818) € 
Stark, 435. 
® Seton v. Slade, (1802; 7 Ves. 
205; Sykes v. Giles, (1889) 5 M. & 
VW. 645, Meus v. Carr, (1856) 1 
H. & C. 484. 


AUCTIONEERS. : 


Until the property is finally knocked down the auc- 
tioneer’s authority is revocable expressly or by any of 
the events which ordinarily terminate agencies,' unless the 
contract is such as to give the auctioneer an authority 
coupled with an interest? 

The authority can be withdrawn even though the auc- 
tioneer has advertised the property for sale,? and incurred 
expenses If the auctioneer, after revocation of authority, 
insists on entering the vendor's premises for the purpose of 
the sale, he is liable to an action for trespass.* 

If the authority had been revoked, the auctioneer could 
not give the highest bidder any right to the property even 
though the bidder did not know of the revocation,5 at 
Common Law. But in India this depends on section 108.9 
But if after a bid is accepted, the seller sets up a restriction 
of the auctioneer's authority which was not disclosed at the 
time,the buyer's remedy is not against theauctioneer for 
breach of warranty of authority, but against tbe seller on a 
contract of sale.’ 

He cannot conclude a sale by private contract,? although 
ifthe vendor accept a purchaser introduced by him and 
himself conclude the sale, the auctioneer is entitled to 
remuneration.? 

If the property has not reached its reserve and is bought 
in, an immediate sale at the reserve price to a person 
present at the biddings has been in some cases held good 
as an auction sale1?; but, generally, his authority is only to 


9 See para. 476. 
7 Rainbow v. Hoickins, (1904) 2 


1 Contract Act, s. 201; Warlow 
v. Harrison, (1859) 1 E. & E. p. 


309. 

2 Contract Act, s. 202 ; Charles- 
worth v. Mills, (1392) A. C. 281. 

3 Warlow v. Harrison, (1859) 1 
E. & E. 295. 

4 Taplin v. Florence, (1851) 10 
C. B. 744. 

5 Mauser v. Back, (1848) 6 Hare. 
443. 

46 


(50 gle 


K. B. 322. 

8 Marsh v. Jelf, (1862) 8 F. & F. 
294. 

? Green v. Bartlett, (1863) 14 C. 
B, N. S. 681. 

10 Else v. Barnand, (1860) 29 
L.J. Ch. 729; Bousfield v. Hodges, 
(1863) 38 Beav. 90. 
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sell by auction and not by private contract, even if after an 
abortive auction he is offered more than the reserve price. 


It has been held in Madras that an auctioneer may buy 
the goods himself at the reserve price, if there is no fraud.* 
Sed quere, for section 215 of the Contract Act, illustra- 
tion (a), which shows that an agent to sell may buy him- ` 
self, is in conflict with the Trusts Act, II (of 1882), sections 
o3 and 54. 

Pollock ? however, considers that section 215, though 
opposed to the English law, is sound in principle and that. 
the Trusts Act only refers to trustees. It has been held 
in England that unless with the owner's full consent,‘ an 
auctioneer cannot sell to himself 5 or to a firm in which he 
is a partner, or to a company in which he isa share- 
holder.® 

But as regards agents to sell, it has been held 
that consent must be proved or that the price paid was 
the full value, and this must be shown with the utmost 
clearness and beyond all reasonable doubts " and, gener- 
ally, an agent to'sell cannot be permitted to be the buyer 
except in cases of the fairest and most open dealing." 
The question therefore turns on whether an auctioneer 
is an ordinary agent or must come under the Common 


1 Daniel v. Adams, (1764) e€ Salomons v. Ponder, (1865). 





Ambl. 495 ; Marsh v. Jelf, (1862) 
8 F. & F. 234. 

2 Maclean v. VanIngcen, Mad. 
H. C. 1877 ; Mayen v. Alston, 
(1892) 16 M. 249, 265; distin- 
guishing Subbarayudu v. Kotayya, 
(1891) 15 M. 389 (vakil employed 
to bid, but see Contract Act, s. 215 
Illus. (a). 

3 Indian Contract Act, 2nd Ed. 
560, 

* McPherson v. Watt, (1877) 8 
A. C. 264. 

5 Baskelt v. Cafe, 
De G.& Sm. 888. 


(1851) 4 


34 L J. Ex. 96. 

7 Charter v. Trevelyan, (1844) 
11 Cl. & F. p.732. 

5 Mollett v. Robinson, (1870). 
L. R. 6 C. P. p. 655; (1874) L.R. 7 
H. L. 802 ; recently it was said 
such an agent can never be per- 
mitted to buy : Weiner v. Smith, 
(1910) 1K. B. p. 291 C. A. See 
too Kilson v. Hardwick, (1872) L. 
R. 7 C.P. p. 478: cf. DeBussche v. 
Alt, (1878) 8 Ch. D. 286, where a. 
custom fot agents to buy at the 
minimum limit was disallowed as 
conducing to fraud. 


AUCTIONEEKS. 


Law doctrine! as to auctioneers and other special 
agents whose business it is to sell other people’s goods. 
It seems that an auctioneer cannot buy himself. 


In England in order to induce the Court to reopen 
biddings under the Sales of Land by Auction Act 1867, there 
must be either fraud or such misconduct as borders on 
fraud.? 


This rule is applied to all auctions.’ 


When a vendor put up for sale by auction property de- 
scribed as an interest ina partnership, knowing that it was 
worth nothing, and it was bought by the purchaser in 
ignorance of the circumstances that rendered it of no 
value, the sale was set aside. The purchaser may know 
that the thing may be valueless, but if the seller knew that 
it was valueless, then it is fraud to retain the purchase 
money. 

If a sale has been actually completed, the purchaser has 
a right of action in England against a vendor for prevent- 
ing theauctioneer from signing a contract of sale, and this 
is a right of action independent of the contract. But this 
is because he is thereby prevented from passing his con- 
tract under the Sale of Goods Act, and does not arise in 
India. 


The auctioneer must display ordinary skill and know- 
ledge as an auctioneer,® and must follow the usual course 
of business recognised by custom or statute. He is liable 
to damages for breach of duty, nominal if no material 
injury result, and as compensation if material injury result." 


1 Which extends to factors: Ex 
parte Hughes, 6 Ves. 617, and 
Commissioners in Bankruptcy Ex 
parle Bennelt, 10 Ves. 381. 


2 Delves v. D., (1875) L. R. 20 
Eq. 77. 


3 Cf. Sale of Land by Auction 
Act (1867) s. 7 (English) ; Brown 
v. Dalishott, 88 L.J.C. 717; Delves 
v. D., L. R. 20 Eq. 77. 


* Smith v. Harrison, 26 L. J. 
Ch. 412. 

5 Russell v. Hankey, (1794) 6 
Term. Rep. 12. 

è Christie v. Coofer, (1900) 2 
Q. B. 522 

T Hibbert v. Bayley, (1860) 2 F. 
& F. 48; Parker v. Farebrother, 
(1853) 1 C. L. R. 323. 
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Neglect by the auctioneer to ascertain the reserved 
price before the commencement ofa sale, is not improper 
conduct. In the case cited the price realised was the 
reserved price, and it was said others would have bid had 
they known that the reserve had been reached.! 

As regards the custody of the goods the auctioneer is a 
bailee. He parts with the goods at his peril before the 
price is paid. He must redeliver to the vendor unless 
he has a lien, if the vendor is entitled to? possession. 


Auctioneers have a lien by custom on goods entrusted 
to them for sale and on the deposits and purchase money 
for their charges and remuneration) This lien attaches 
to goods whether sold at the auctioneer’s premises or at 
those of the vendor.’ It is a charge prior to any 
assignment of the sale proceeds by the vendor, and 
the auctioneer cannot be compelled to marshall the 
proceeds of several sales in order to give effect to the 
rights of an assignee of the purchase money of a certain 
sale.* 

And under the Contract Act he has a lien as bailee 
under section 170 and a right of retaining moneys received 
in the business of auctioneer for sums due to him and 
expenses under section 217, and of retaining the seller's 
goods and papers under section 221. 

He can recover auction duty paid by him,® as coming 
within section 69. 

An auctioneer, by reason of his lien and special property 
can sue for the price of goods sold,® and bring an action 
for trespass or trover in respect of goods in his hands, 


1 Brown v. Okshot, (1869) 88 L. D. 192. 


J. Ch. 717. 5 Foster v. Ley, 2 Bing. N. C. 
2 Brown v. Staton, (1816) 2 Chitt. — 269 ; Brittain v. Lloyd, 14 M. & W. 
358. 162. 


3 Williams v. Millington, (1788) € Freeman v. Farrow, (1886) 
1 Hy. Bl. 81; sec Contract Ac, 2 LR 547. 
s. 170. 7 Robinson v. Rufter, (1855) 

t Webb v. Smith, (1885) 80 Ch. E. & B. 954. 





Sec 122.] AUCTION SALES. 


and be sued for non-delivery. It is no defence to an 
auctioneer’s suit for the price to plead payment to his 
employer ! unless the conditions of sale so provide. 

When an auctioneer received payment by cheque for 
goods sold and afterwards settled with the owner, he was 
held entitled to recover on the cheque, although the con- 
tract had been induced by fraud on the part of the owner, 
of which the auctioneer was unaware.? 


Where goods are sold by auction, there is a distinct and 
separate sale of the goods in each lot, by which the owner- 
ship thereof is transferred as each lot is knocked down. 

The Sale of Goods Act enacts a similar rule but it is 


only a prima facie rule? and doubtless in India the parties 
can make what contract they please. 

In England even if there is acondition that the goods are 
not to be removed until payment, the buyer can never- 
theless resell forthwith. 

The Indian section provides that the contract is com- 
plete as each lot is knocked down.’ The English Act is 
more precise. A sale by auction is complete when the 
auctioneer announces its completion by the fall of the 
hammer or in other customary manner, Until such 
announcement is made any bidder may retract his bid.® 

This last rule was the same at Common Law,’ and is 
clearly law in India. 


debt damages for such fraud as 
against the assignee. 


1See Subrahmania v. Nara- 
yanan, (1901) 24M. 130; Raja- 


ralhna v. Narasimha, 28 M. p. 
303. 

2 Hindle v. Brown, (1908) 98 
L.T., 791 C. A.; cf. Stoddart v. 
Union Trust, (1912) 1 K. B. 181, 
where the debtor was held not be 
entitled to set up as a defence 
against an assignee that the as- 
signed debt arose out of a trans- 
action voidable for fraud, but 
affirmed, or to sct-off against the 


3 S. 58 (1); James v. Short, 1 
Stark. 426; see Dykes v. Blake, 
(1888) 4 Bing. N. C. 468. 

* Scott v. England, (1844) 2 
D. & L. 520, 69 R. R. 808. 

5 Cf. illus. (b) to s. 86. 

6 S. of G. Act, s. 58 (2). 

T Payne v. Cave, (1789) 3 T. R. 
148, 1 R. R. 679; Agra Bank v. 
Hamlin, (1890) 14 M. 285. 
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Where a bid is accepted subject to the seller’s sanction, 
the bid can still be withdrawn.’ In this case a usage to 
the contrary was set up, but such a custom would seem 
to be invalid; there is no contract to which it can add 
a term, and it is contrary to the general principles of 
law. 

It seems that a condition that a bid shall not be re- 
tracted even if known to the bidder is inoperative,’ for 
want of consideration, except where the bidder is a party 
to a contract embodying the conditions of sale.? 

There are no special restrictions as to the time and 
place of sale. In England it should not be held on a 
Sunday,5 but semble that is not so in India. It ought not 
to be held at any place in contravention of the legal rights 
of another, as in a house in respect of which restrictive 
covenants against sales by auction exist, or so as to in- 
fringe market rights.’ 

There are no statutory regulations in India as in 
England, save as regards pretended biddings by the 
seller, which render the sale voidable at the buyer’s 
option.? 

It is customary for the auctioneer to settle the particu- 
lars and conditions of sale in sales of goods, but not in 
sales of real property. If he undertakes to settle them, 
he is bound to use the skill and knowledge of a qualified 
auctioneer.?° 


1 Mackenzie Lyall v. Chamroo 
Sing, (1889) 16 C. 702. 

2 See Dart. V. & P., (1888) eth 
Ed. I. 139; Sugden V. & P.,(1842) 
14th Ed. 14; Benj. 5th Ed. 66. 

5 Freer v. Remner, (1844) 14 
Sim. 391 (a family arrangement 
for a sale, where the bidders wasa 
party to a court sale). 

* Keith v. Reid, (1870) L R. 2 
Sc. Ap. 89. 

5 Fennell v. Ridler, (1826) 5 


B. & C. 400. 

6 Toleman v. Portbury, (1872) 
L. R. 7 Q. B. 844. 

7 Elwes v. Payne, (1879) 12 Ch. 
D. 468 ; Abergavenny v. Straker, 
(1889) 60 L. T. 756. 

5 Sec Laws of England Vol. I, 
p. 506. 

® Section 123. 

10 Denew v. Daverell, (1818) 8 
Camp. 451. 


Sec. 122.] 


AUCTION SALES. 


Generally speaking, the conditions of sale are sufficiently 
communicated to the buyers if they are exhibited legibly 


in the auction room.! 


A rule that lots are to be cleared away within a hxed 
time, does make such removal a condition precedent to 


the buyer's right to delivery.” 


A condition that no error or misstatement shall avoid 
a sale, but that there shall be a proportionate allowance 


will not in general save a sale where the error is material 
or substantial though not fraudulent ?; 
error or misstatement which might reasonably be supposed 


at any rate any 


to have induced the purchaser to buy, will vitiate the sale ; 
so too, if the abatement of price is not to be ascertained 
with reasonable accuracy,‘ the sale cannot stand. 


Catching conditions such as the buyer could not 
readily apprehend or understand without legal advice will 


not bind.* 


The method of bidding and the amounts of bids are 
usually regulated by the conditions of sale. Until the pro- 


perty is actually knocked down there is no complete sale.® 


A bid is a mere offer and can be retracted before the 
auctioneer announces the completion of the sale;? until 
that time the vendor may also withdraw the property 


1 Mesnard v. Alridge, (1801) 8 
Esp 271; Bywaler v. Richardson, 
(1834) 1 Ad. & E. 508; Freme v. 
Wright, (1819) A Madd. 8304; 
Torrance v. Bolton, (1872) 8 Ch. 
Ap. 118. 

? Woolfe v. Horne, (1877) 46 
L.].Q.B. 584. 

3 Duke of Norfolk v. Worthy, 
(1808) 1 Camp. 840 ; Flight v. 
Booth, 1 Bing. N.C. 870; Robinson 
v. Musgrove, 8 C. & P. 469. 

* Sherwood v. Robins, 8 C. & P. 
389. 


5 Dykes v. Blake, (1888) 4 


Bing. N. C. 463; cf Dobeil v. 
Hutchinson, (1838) 3 A. & E. 356. 

* Contract Act s. 122; see 
p. 725. 

? S. of G. Act. s. 58 (2); Payne 
v. Cave, (1789) 3 T.R. 148; War 
low v. Harrison, (1868, 28L.J Q.B. 
p. 21. The ordinary condition of 
sale which negatives the bidder's 
right to retract his bid is, it seems, 
not enforceable. See Sugden 
V. & P. 14th Ed.14; Dart. V. & P. 
ed. 1888, p. 139; Ed. Vol. 1, 186; 
Leake on Contracts, 6th Ed. 
Benjamin, p. 447. 
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from auction, provided that the sale is subject toa reserve 
which has not been reached. 

If the sale is without reserve, it is doubtful if the 
withdrawal of the property renders the vendor or the 
auctioneer, if the principal is not disclosed, liable to the 
highest bidder for damages on an implied undertaking 
that the sale is without reserve to the highest bidder.? 

But it would seem that where the sale is without reserve, 
the property cannot be withdrawn after the first bid. 

At Common Law it was held thata sale without reserve 
imported that there should be no bidding on behalf of the 
vendor, directly or indirectly; and any bidding by or for 
him would in such a case be fraudulent.‘ 


If, at a sale by auction, the seller makes use of pretended 
biddings to raise the price, the sale is voldable at the option 
of the buyer. 

So too the employment of " puffers" was always held 
fraudulent at Common Law unless the conditions of sale 
provide for it.6 

In India the law is wider, and if the seller makes use of 
pretended biddings to raise the price, the sale is voidable 
at the option of the buyer? whether the sale is expressed 
to be without reserve or not. It would seem,? however, 
that if there is an express reservation of the right by the 


seller to bid, the section would not apply. 


tioner for seller); Bexwill v. Chris- 
fie, (1776) 2 Camp. 895, 1 Cow. p. 
895 ; Howard v. Castle, (1796) 
6 T. R. 642, and other cases cited 
by Benjamin 5th Ed. p. 488. 

5 Sce cases cited above in si. 4. 


1 McManus v, Fortescue, (1907) 
2 K. B. 1. 

2 See Law of England Vol. 1, 
p. 511 n. (r); Benj. Sth Ed. pp. 66, 
484; Warlow v. Harrison, (1858) 1 
E. & E. 295, 28 L. J. Q. B. 18. 


5 Warlow v. Harrison, 28 L. J. 
Q. B. 18. 

* Robinson v. Wall, 2 Phill.872, 
16 L J.C. 401; Meadows v. Tanner, 
B Madd. 84; cf. Parft v. Jepson, 
46 L.T. C. P. 529 (bid by auc- 


ê S. of G. Act, s. 68 (8) (4) 

7 § 123 cf. Greenwood v. Baver. 
stock, (1868) 14 C. B. N. S. 204; 
S. of G. Act, s. 58 (8). 

8 S. ot G. Act s. 58 (8). 
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In England there are three classes of auction sales :— 

1, Sales without reserve: in such a case the employ- 
ment of a puffer rendered the sale void. 

2. Sales with a condition that the highest bidder shall 
be the purchaser, nothing being said about a reserve. 
This was deemed to be a sale without reserve. 

3. Sales with a right expressly reserved to bid by or 
on behalf of the seller. 

In England when the sale of land or goods is subject 
to a reserve price, or when the vendor reserves a right to 
bid or to employ persons to bid on his behalf, the fact 
must be notified before sale, and in the sale of land it must 
be expressly notified in the particulars and conditions 
of sale. The rule in India is laid down in section 123. 

Fictitious bids made by third persons without the 
privity of the vendor or auctioneer do not invalidate the 
sale, nor do they affect the vendor's right to specific 
performance.? 

lf two or more persons take part in a mock auction by 
means cf sham bidders and bidding, to induce persons to 
buy at excessive prices, they are guilty of a criminal 
conspiracy according to English law,? and of cheating 
in India. 

Improper and fraudulent acts, which are likely to prevent 
the property put up from realising its fair value and to 
damp the sale, will invalidate any purchase by persons 
guilty of or privy to such acts, and will justify the 
auctioneer in withdrawing the property.4 

In Sugden’s Vendors’ and Purchasers, it was stated that if 
the partics agree not to bid against each other, the Court 


.* Twining v. Morice, (1788) 2 
Dro, Ch. Cas, 326; Mason v. Armi- 
lage, (1806) 18 Ves, 25 ; Fuller v. 
Abrahams, (1821) 6 Moo. C. P. 


1 Sale of Land by Auction Act, 
1867, 80 & 31 Vict. c. 48, s. 5; Sale 
of Goods Act, s. 58. 

? Union Bank v. Munstcr,(1887) 


87 Ch. D. 61. 816. 
3 See R. v. Lewis, (1869) 11 Cox 5 18th Ed. p. 93. 
C. C. 404. 
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could reopen the biddings. This was disapproved of in 


Carew's case ! and the passage in Sugden was accordingly 
altered.? 


It has been held in India that there is no authority 
in support of the position that dissuading bidders is 
necessarily an act of fraud,’ and it has been held that a 
combination of buyers at an auction not to bid against one 
another, even if it amount to a "knock out," does not give 
rise to a cause of action at the suit of the vendor.‘ 


Such an agreement is however according to Chalmers 
a conspiracy at Common Law as well as a ground for 
avoiding the contract. The editors of Benjamin are of the 
same opinion and cite Fuller v. Abrahams. They add 
however that it is not necessarily a fraud for a man to 
persuade others not to bid against him.” Leake only 
cites Fuller v. Abrahams} and states as its result that 
where a purchaser procures a sale to himself by fraudu- 
lently or wrongfully deterring other persons from bidding, 
the vendor may avoid the sale. ‘There the purchaser 
addressed the company present saying he had a claim 
against the owner by whom he had been ill-used. The 
Court on a rule held the sale invalid. 


* (1858) 26 Beav. 187, 28 L. J. /oil, (1860) 15 Jur. 267, 6 Moo. I.A. 
Ch. 218. 109; see too Hari Balkrishna v. 

214th Ed. p. 117. See too Naro, 18 B. 342; Doorga Singh v, 
Gallon v. Emuss, 1Col. 243, 18 Sheo Pershad,16 C. 194 and Laws 
L. J. Ch. 388; Dart. on V. & P. of England Vol. I. 512. Heitz v. 
p.121; Gobind Chundra Gango- Martyn, (1867) 36 L. J. Ch. 372. 
padhya V. Sherajunnissa, 13 C. 5 Chalmers 5 Ed. p. 119, citing 
L. R. 1. Leake of ‘ Contracts * 8rd Ed. p. 

8 Doorga Singh v. Sheo Pershad — 808. 
(1889) 16 C. 194, bench ; as to « (1821) 3 B. & B. 116, 6 Moo. 
cases of sales in execution, see CG p. 818. 
Rukhinee Buliubh w. Brogonalh, 
(1879) 5 C. 808 (disparaging re- 
marks by decree-holder). 


7 Galton v. Emuss, (1844) 18 
L.J. Ch. 888 ; In re Carew (1858) 
L.J. Ch. 218 ; Heffer v. Marlyn, 
* Jyoti Prokesh Nande v. Jhow- (1867) 36 L. J. Ch. 372. 
mull, (1908) 86 C. 1834, following @ (1821) 3 B. & B. 116. 
Doolubdass Petamberdass v. Ram- 
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In America the law is that if the intention is to shut 
out competition and depress the sale, in order to get the 
property at a sacrifice, it is fraud, otherwise not!; a 
similar view of the law has been recently taken in India? 
It was held that there is nothing necessarily unlawful in 
two or more persons agreeing not to bid against one 
another. It is the end to be accomplished which deter- 
mines if the combination is lawful or otherwise : if the 
objectis to depress the price by artifice, the purchase will 
be void (semble voidable). If it be to divide the property 
for the accommodation of the purchasers, it will be valid.’ 

The true criterion seems to be the presence or absence 
of fraud, which isa term purposely left vague by the courts. 

If a purchaser procure a sale to himself by wrongfully 
or fraudulently deterring other persons from bidding, 
the vendor may avoid the sale.‘ 

So where the purchaser employed the vendor’s agent to 
bid for him which deteried the persons present from bid- 
ding who supposed him to be bidding for the vendor, 
specific performance was refused.’ 

The advertisement of an auction is merely an intimation 
of an intention to sell, and in absence of fraud intending 
purchasers who attend the auction, have no right of 
action if the property is not put up for sale, even if they 
have incurrred expenses in order to be present.? If the 
advertisement however amounts to a representation that 
the auctioneer is authorised to sell, and this representation 
is fraudulent, persons incurring expenses relying on it can 
sue the auctioneer in tort.’ 


1 Kearney v. Taylor, (1858) 15 
How. 494. 

2 Not cited in Jyoti Prokesh v. 
Jhowmull, sapra, 


3 Gobindo Chandra Jhav. 


Shyam Lal Jha, (1905) 1 C.L J. 
85 (bench), where the caSes are 
considered. 


.* Fuller v. Abrahams, 8 Br. å B, 
116. 

5 Twining v. Morricé, (1788) 
2 Bru, C. C. 826, 

5 Harris v. Nickerson, (1878) 
L.R. 8 Q.B. 286. 

7 Richardson v. Silvester,(1873) 
L.R. 9 Q.B. 84. 
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Harris v. Nickersons was a case of an advertisement of 
an ordinary auction which, it seems, is on the same basis 
as an advertisement for tenders, which does not bind the 
advertiser to accept any tender, there being no offer from 
him, but the offer coming from the tenderer.! 


When a sale by auction has been announced as 
being without reserve, it apparently amounted at Com- 
mon Law to an offer? of a contract with the highest boná 
fide bidder and is accepted by his bid. This was the view 
taken in Warlow v. Harrison? In such acase, however, 
the auctioneer acting for an undisclosed principal does not, 
it seems, offer to contract personally. In Warlow v. Harri- 
son the view taken was that he did so offer, which how- 
ever has been doubted.* But the provision in the Code 
that the contract is made as each lot is knocked down, 
negatives any idea of there being any previous contract.* 
But there may be, once the goods are put up, an implied 
contract not to withdraw them.® 

There is a difficulty in such cases of proving consider- 
ation for any alleged contract.’ 

Where a bidder at an auction is mistaken as to the 
identity of the property which he purchases, the Court 


p. 288. 


1 Spencer v. Harding, (1870) 
t Mainfrice v. Westley, (1865) 


L. R. 5 C.P. 663; McManus v. 


Fortescue, (1907) 2 K.B.1. 

3 A simple declaration of an 
existing intention to sell is not 
enough: Carlill v. Carbolic Soap 
Co. (1893) 1.Q,.,B. p. 268 ; see 
Canning v. Farquhar, (1886) 16 
Q.B.D. 727. 

5 Warlaw v. Harrison, (1859) 
29 L.J.Q.B. 15; followed on this 
point Re Agra and Maslersman's 
Bank (1867) 2 Ch. Ap. 897; 
Johnston v. Boyes, (1899) 2 Ch. 73; 
see Spencer v. Hardinge, (1870) 
L.R. 8 C. P. 568; cf. Harris v. 
Nickerson, (1873) L. R. 8 Q. B. 





6 B. & S. p. 429, where Warlow 
v. Harrison was distinguished as 
the principal was disclosed, 
which has since been held im- 
material; Rainbow v. Howkins, 
(1904) 2 K.B. 322. 

5 See Fenwich v. Macdonald, 
(1904) 41 Sc. L.R. 688, on similar 
words in S. of G. Act s. 58. 

6 Johnston v. Boyes, (1899) 2 
Ch. p. 77. 

7 See Cooke v. Oxley, (1790) 3 
T. R. 653; but see Denton v. 
G. N. R , (1856) 25 L.J.Q.B. 129. 


Sec. 123.] AUCTION SALES. 


may refuse specific performance at the instance of the 
vendor, and award him damages!; but if the mistake is 
owing to the buyer's carelessness, specific performance has 
been granted.? 


Where a property was advertised for sale absolutely, 
and at the auction conditions were produced and read 
relating to a mortgage, a purchaser without notice of the 
mortgage was held entitled to rescind his contract. And 
the Privy Council in a case where a buyer at a Court 
sale relied on statements made by the auctioneer, set aside 
a sale as the buyer purchased under a misapprehension 
induced by such statements.* 

In absence of special agreement the auctioneer receives 
a deposit as stakeholder? and must deliver it to the proper 
party at his peril®. But he is so far the vendor's agent, 
that the loss of the deposit by his insolvency or misconduct 
will fall on the vendor.’ 

Even if a deposit or part-payment is made to the seller's 
solicitor, it has been held that the buyer must bring a 
suit to recover his money (the sale having gone off owing 
to the seller's default) against the auctioneer as stake- 
holder, and not against the solicitor." 

When adverse claims are made to goods or money in 
the hands of an auctioneer he may interplead. If two 
auctioneers claim commission on the same sale, the pur- 
chaser cannot as a rule interplead.? 


1 Malins v. Freeman, (1836) 2 
Keen; 25 4L. J. Ch. 188 ; Van 
Praagh v. Evcridge, (1908) 1 Ch. 
434, 72 L.J. Ch. 260. 

3 Tamflin v. James, 15 C. D. 
215 see Specific Relief Act S. 28. 

3 Torrence v. Bolton, L.R. 8 Ch. 
118, (1873) 42 L.J. Ch. 177. 

* Mahomed Kala Mea v. 
Harperink, (1908) 36 I.A. 32. 

5 Harington v. Hoggart, (1830) 


] B. & Ad. 577; Gray v. Gutteridge, 
(1827) 8 C. & P. 40, 31 R.R. 343; 





Edwards v. M (1814) 5 
Taunt. 815, 15 R.R. €6¢, 


€ Burrough v. Skinner, (1770) 5 
Burr. 2689 ; Furtado v. Lumley, 
(1890) 54 J. P. 407; Stevens v. 
Legh, (1353) 2 C.L.R, 261 (Eng.). 


7 Rowe v. May, (1854) 18 Beav. 
618; see Marlon v. Rocke, (1885) 
58 L T. 946. 


8 Ellis v. Gorton, (1893) 1 Q.B. 
850; Edgell v. Day, L.R. 1 C.P. 80. 


? Greatorex v. Shackle, (1895) 
2 Q.B. 249. 
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AUCTION SALES, [Sec. 123. 


The price obtained at an auction sale has been taken as 
primd facie evidence of the full market value. 


If the buyer fails to pay at the time agreed, the seller 
cannot rescind the contract unless time is of the essence 
of the contract. It would seem that prima facie time for 
payment is not of the essence of a contract for sale? So 
where the plaintiff bought goods at auction, one of the 
conditions of sale being that all lots should be cleared 
within three days, and he came two days late and found 
the goods were resold, it was held he could sue for 
non-delivery.* 

If a sale by auction is followed by a written contract, 
the writing cannot be explained, or added to, or varied by 
parol evidence of what passed at the sale, and if the con- 
tract is signed referring to the particulars and conditions 
of sale, evidence is not admissible to show that the auc- 
tioneer at the time of the rule made oral statements in 
explanation or in alteration of the particulars or condi- 
tions? as a statement that the timber growing on the 
estate was to be taken at a valuation? or was of a 
certain quantity.? 


1 Shelly v. Nash, 8 Madd. 232; 5 Gunnis v. Erhart, 1 H.B.L. 
Fox v. Wright, 6 Madd. 111. 289 ; Shelton v. Livius, 2 C. & J. 

2 S. 55 cf. B. of G. Act, s. 10. 411, 1 L.J. Ex. 139. 

3 Marlingale v. Smith, (1841) 5 Clowes v. Higginson, 1 V. AS 
1 Q. B. 389; Mersey Steel Co. v. B. 524. 


Naylor, (1884) 9 A.C. p. 444. 7 Powell v. Edmunds, (1810) 12 
* Woolfe v. Horne, (1877) L.R. East. 6. 
2 Q.B.D. 355. 


Addenda et Corrigenda. 





§ 2, page 4, note 1.—But for contrary view see Jeewansai v. 
Manordas, (1910) 35 B. 199, O. C. 

8 11, page 12, add to note 2.— It must be proved as a fact: Conchi 
v. Marrietta, 40 Ch. D. p. 550, and pleaded as a fact: Benham v. Earl of 
Mornington, 8 C. B. 188. For method of proof see Duchess De Sora v. 
Phillips, YO H.L.C. 658; Nelson v Bridport, 8 Beav. 527,584. It must 
be proved by'qualificd witnesses, not necessarily by a judge or advocate. 
The Sussex Peerage Case, 11 C. & F. 184, but also by a merchant: Clegg 
v. Levy, 3 Camp. 166, or counsel's certificate: Re Dormey 8 Hagg. Eccl: 
767; Re klingemann, 8 S. & T, 18, but not by a person with mere book 
knowledge: In re Bonelli, 1 P.D. 69; see too Bristow v. Sequiville, 5 Ex. 
275; Smith v. Gould, 4 Moo. P. C. C. 21. For the power of English 
Courts to submit cases for opinion to Colonial Courts, see 22 & 23 
Vict. C. 68, and to Foreign Courts, 24 Vict. C. 11; Lord v. Colvin, 
1 D. & S. 24. 

§ 11, page 12, add to note 3.—The presumption is that it is the 
same as the lex fori: Dimeck v. Corlett, (1858) 2 Moo. P. C., p. 224: 
Smith v. Gould, 4 Moo. P. C. C. 21; Brown v. Gracey, 1 D. & R. N. P. 
418; see Bonnaud v. Charriol, (1905) 82 C. 631, 9 C. W. N 3894 
(burden of proving domicile). 

812, page 12, add to note 4.—So a French prodigal cannot 
contract in India though he can in England: Re Selot's Trust, (1902) 
1 Ch. 488. 

§ 18, page 19, add to note 5.—But the lex loci contractus isalso 
considered: Moore v. Harris, (1876) L. R. 1 A. C. 818 ; P. O. v. Shand, 
(1863) 8 Moo. P. C. N. S. 272; the law of the flag was not referred to 
on appeal in In re Missouri S. S. Co, (1889) 42 Ch. D. 821. 

§ 20, page 20, note 8.—Sce too Haji Ismail 
Messageries Maritime, (1905) 28 M. 400. 

Page 23, add to note 8.— But see Sazby v. Fulton, (1909) 2 K.B. 
208 (money lent to gamble in a country where it was not illegal, can 
be recovered in England). 

§ 26, page 28, note 2.—The Ier fori governs set-off and 
compensation: Story, s. 675; MacFarlane v. Norris, 2 B. & S. 788 ; 
Allen v. Kemble, 6 Moo. P. C. 814; Rouquette v. Overmann, 10 
L. R. Q. B 541; and liens and priorities of satisfaction: Maspons 
y Hermans v. Mildrcd, 9 Q. B. D. 580, 645. 


Sail v. 
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. ADDENDA ET CORRIGENDA. 


$ 30, page 32, add to note 2.—Said to be the golden rule: 
Harding v. Preece, (1882) 9 Q. B. D. p. 292. 


§ 32, page 34, note 3.— Contracts of the people of India ought 
to be liberally construed. The form of expression, the literal sense, is 
not to be so much regarded as the real meaning of the parties: 
Narain Chandra Mukerji v. Mohendra N. Mukerji, (1912) 15 C. L. J. 
882; Hunoomanpesaud Panday's case, (1856) 6 M. I. A. 398, 411. 


S 34, add at end, page 39, line 2.—Sce per Jenkins, C. J., in 
Kashiram v.Pandu, (1902) 27 B., p. 12 (unanimity between the several 
courts in India is desirable where local considerations do not call for 
different results). 

§ 35, page 36, add to note 1.—Jenkins, C.J., said the principle 
outside the realm of property law loses much of its importance: 
Kashiram v. Pandu, (1902) 27 B., p. 12; but semble it is of extreme 
importance in commercial matters. 


§ 35, page 36, note 1.—But the generality of expression in a 
case is governed by the particular facts : Lalit Mohun Das v. Radha- 
raman, 15 C. W. N., p. 1025, follows Quin v. Leathem, (1901) 
A. C., p. 506. 


S 41, page 43, note 9.—See Norman Bennington, 26 Q. B. D., 
p. 477. The rule contra proferentem only applies to words of doubtful 
import which are construed against the person by whom they may be 
considered to have been used: Neill v. Whitworth, 84 L.J.C.P. 165; 
cf. S.E.R. v. Associated Portland Cement Co., (1910) 1 Ch. 12 C.A.; 
unless made clear by other parts of the document or the surrounding 
circumstances, or by custom: Bullen v. Denning, 5 B. & C. 842; 
Ireland v. Livingstone, L. R. 5 H. L. 895. Who is considered to 
have used the phrase is to be gathered from the circumstances ; 
Neill v. Whitworth, 34 L. J. C. P. 155; and it may not be possible to 
say that it was used by one more than the other: Borrell v. Dryer, 
9 A. C. 845; but see Lawrence v. Aberdeen, 5 B. & Ald. 107. 


§ 44, page 48, add to note 8.—Russell v. Phillips, 18 Q.B. 891, 
901; Hire Purchase Co. v. Rickens, 20 Q. B. D. 387. 


§ 46, page 48, add at end of 5 46.—1í no legal interpretation 
of an exception is possible, the liability remains as under the general 
law, for a Common Law liability is not excluded by an ambiguous 
exception: Nelson Line v. Nelson, (1907) 18 Com. Cas. 104. 


§ 50, note 2.—For in using printed forms the practice is to allow 
clauses which are usual to stand though they may not altogether 
apply, rather than to strike them out or recast them: Cunard S.S. Co. 
v. Marten, (1902) 2 K. B. 624, (1908) 2 K. B. 511. 





ADDENDA ET CORRIGENDA. 


§ 55, at end, page 55, line 2.—Erasures and alterations of 
printed clauses are sometimes looked at: London Transport Co. v. 
Trechmann, (1904) 1 K. B. 635. 


§ 60, page 57.—The rule against parol evidence only applies 
if the parties agreed or intended that what was written should 
be their agreement: Harris v. Rickett, 4 H. & N., p. 7. Hence it may 
be shown that the parties were not to be bound unti] an event: Pym v. 
Campbell, 6 E. & B. 370; or that the writing was not intended to 
contain the whole contract and that there were other oral (Harrís v. 
Rickelt, 4 H. & N. 1; Jervis v. Berridge, L. R. 8 Ch. 851) or written 
terms (Edwards v. Aberayron, 1 Q. B. D., p. 688). 


8 61, page 58, add to note 1.— Bagot v. Chapman, (1907) 2 Ch. 
222; Carlisle & Cumberland Bk. v. Bragg, (1911) 1 K.B. 459 (guarantee 
described as an insurance paper). Such contracts are void; if the 
misrepresentation is as to the legal effect or contents, they are voidable: 
Lloyd v. Grace, (1911) 2 K. B. 489 ; Howatson v. Webb, (1908) 
1 Ch. 1. 

§ 61, page 58, add to end of § 61.—An antecedent agreement 
to take a bill cannot, if the contract stipulates for cash payment 
be proved : Henderson v. Arthur, (1907) 1 K. B. 10, 18. 


§ 62, page 58, add to note 11.—See the whole subject neatly 
summarised by Scrutton J., in Lazarus v. Cairn Line, (1912) 17 Com. 
Cas. 107. See too Torrens v. Walker, (1906) 2 Ch. p. 172 (necessity 
of notice implied, which must be given by the other party and not be 
received aliunde). 

§ 63, page 61, note 5.—Reversed in H. of. L. Att.-Gen. v. City 
of Dublin Steam Packet Co., (1909) 25 T. L. R. 696, 


S 63, page 64, add to line 3.—Nothing will be implied 
beyond the reasonable necessity of the case: Alt-Gen. v. City of 
Dublin, (1909) 25 T.L.R. 696 H.L. (implied duty to allow re- 
asonably necessary facilities) ; Biddcll v. Clemens, (1911) 1 K. B, 
p. 958 (implication that the parties will do what is mercantilely 
reasonable). 

S 78, page 77, note 1.— In dealing with a usage in Scotland, as 
to paying dues, the H. of L. held that as against a plain Statutory 
law no usage can prevail; an ancient custom might explain an 
ambiguous statute: Lord Advocate v. Walker Trustees, (1912) 28 T. L. 
R. p. 103. 

8 19, page 81, add to note 4.—But see Cuthbert v. Cumming, 
(1855) 24 L. J. Ex. 198, where the language in Brown v. Byrne was 
explained; the custom cannot control the contract save by 
explaining it. 

4 
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ADDENDA ET CORRIGENDA. 


§ 81, page 86, add to note 2.—Scrutton (on Bills of Lading) 
suggests that parties ignorant of customs are not bound if something is 
sought to be added to a contract or its essential character is sought 
to be altered, aecus if the custom is to explain a term. 


§ 90, page 95, add to note 2.—It has been held that mere 
opinions as to the special meaning of wo:ds is not sufficient: Birrell 
v. Dryer, 9A. C., p. 846; Levy v. Merchants Marine Ins. Co., 52 
L.T. 263; Carter v. Creek, 28 L.J. Ex. 288; even if the words are of 
doubtful import : Bowes v. Shand, 2 A. C. 455 ; Cross v. Eglen, 2 B. A 
Ad. 106. 


§ 93, page 101, add at end of § 93.—As to absurdities in 
statutes, see Cargo ex “ Argos" (1872) L. R. 5 P. C., p. 188. 


§ 103, page 169, line 2-3.—For “the chapter on" read “a 
contract for." 


8 105, page 110, note 2.—5ee Wertheim v. Chicoutimi, (1911) 
A. C. 801 P. C. 


§ 107, add at bottom of page 112.—A contract is assignable 
although not so expressed: Tolhursl v. Associated Cement Manu- 
facturers, (1908) A. C. 414; assignment coupled with the liquidation 
of the assigning company does not determine a contract : ibid. per 
C. A. (1902) 2 K. B., p. 673. But a mere right to damages is not 
transferable: Abu Makamed v. S. C. Chunder, (1909) 18 C: W. N. 
384, 86 C. 845 C. A, Fletcher J., dubilante. But even if not 
assignable, the defendant cannot object if both the assignor and 
assignee sue: Jewan Vurjung v. Haji Osman, (1908) 5 Bom. L.R. 373; 
Tod v. Lakmedas, (1802) 16 B. 441. 


§ 108, page 117, add to end of $ 108.— Where the agreement 
was to sell for the highest net money ‘tender, an offer to pay £200 
more than the highest tender was held not to be the highest money 
tender : South Hetton Coal Co. v. Haswell, (1898) 1 Ch. 465 C.A. A 
calf for tenders for all requirements estimated at 500—750 tons, does 
not give a right of suit on the tender being accepted : Berk v. Inter- 
national Explosives Co., (1902) 7 Com. Cas. 20. But see Attl.-Gen. v. 
Stewards, (1902) 18 T, L. R. 181 H. L., where a tender of so much or 
such quantity as required was accepted and the buyer made other 
arrangments, it was held the seller had no right to sue. But the 
doubts expressed in the judgments show that there might be a con- 
tract for a certain quantity or to supply goods for a specified purpose, 
and that then both parties would be bound. 


§ 120, page 125, note 1.—Benj. 16th Ed., page 8, says, the 
price must be in money, which is doubtless correct. 





ADDENDA ET CORRIGENDA. 


§ 124, page 127, note 4.—A deposit can be recovered after 
rightful rescission though in the hands of a stake-holder : Hall v. 
Burnell, (1911) 2 Ch. 651. 


8 128, page 129.— As to the rights of co-owners in England, see 
Chalmers, 7th Ed., p. 72; Lindley on Partnership, 7th Ed., pp. 36— 
88; Nyberg v. Handelaur, (1902) 2 Q. B. 202. 


8 137, page 136, note 1.—Cf. Cooper v. Shepherd, (1846) 8 C. B. 
266 (satisfied judgment in trover), but it depends on whether the 
damages are for the full value ; Benj. 5th Ed. 84 : Chiner3 v. Viall, 
(1860) 29 L. J. Ex. 180 ; Morris v. Robinson, (1824) 8 B. & C., pp. 
206, 207. An unsatisfied judgment does not pass the property. An 
ordinary unsatisfied judgment for damages, (Brinsmead v. Harrison, 
L.R., 7 C. P., pp. 547, 554) or in detinue does not pass the property, 
but an unsatisfied decree for the price does: Bradley v. Ramsay, 


(1912) 28 T. L. R. 383 C. A.; soif the seller's bailee obtains satis- bai 


faction under a judgment from a wrong doer, the property passes: 
The Wingfield, (1902) P., p. 60. 


Note 3.— For the limitations to this, see Bonnett v. Francis, (1801) 
2 B. & P. 550 (only where defendant has sold the goods, or admitted 
the plantiff's title to sue in contract); Nicol v. Hennessy, (1896) 1 
Com. Cas. 410. But waiver must be clear : Smilh v, Baker, (1878) 
L. R. 8 C. P. 355. 


8 145, page 143. — The property may pass under a voidcontract ; 
Valentini v. Canali, (1889) 24 Q. B. D. 166, or a voidable contract, see 
§ 489, or under an illegal, executed contract : Simpson v. Nichols, 
(1838) 3 M. & W., p. 244, 5 M. & W. 702 n. ; Scarfe v. Morgan, (1988) 
4 M. & W., p. 281 ; Ayers v. S. Aust. Bk. Co., (1871) L. R. 8 P.C., p. 
669; Benj. 5th Ed., p. 502; but the buyer cannot be sued for the price. 


§ 157, page 158, line 7.—While the option to return lasts, the 
party in possession is a bailee. The liability is not limited to cases 
where there is an intention to adopt the transfer of the goods. It is 
sufficient if the defendant knowingly did an act which made the 
return impossible. Probably delivery to a third party for sale or 
return is acceptance: Genn v. Winkel, (1912) 28 T. L. R. 483 C. A. 
Non-return within a reasonable time is acceptance: Marsh v. Hughes 
Hallet, (1900) 16 T. L. R. 876, Probably a refusal to pay the price 
asked ends the contract : Bradley v. Ramsay, (1912) 28 T. L. R. 888 
C. A. 


$ 159, page 161, add to end of 5 159.—A demand for the 
return of the goods does not end a hire purchase agreement nor take 


the goods out of the apparent ownership of the hirer; Hackney 
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ADDENDA ET CORRIGENDA. 


Furnishing Co. v. Watts, (1912) 106 L. T. 676, disapproving Londoss 
Furnishing Co. v. Solomon, 28 T. L. R. 265. 

8 162, page 163, line 13.—For “ specified" read “ascertained 
if not specific" ; and for “specific” in marginal note to § 162 read 
* ascertained." 

§ 177, page 182, line 10.— Delete “ the buyer of." 

§ 198, page 204, note 4.—Even if a condition subsequently im- 
posed by one party is not authorised by the contract, the other party 
if he does not object to it, authorises 1t. So where the contract was 
for acceptances against bills of lading, and the seller pledged the bills 
of lading, it was held that the buyer might have refused to accept the 
bills of exchange unless the bills of lading were given up to him, but 
as he did not, he authorised the proceeding : Gilbert v. Guignon, (1872) 
8 Ch. A. 16. 

In such a case the buyer could not have acquired any title to the 
bills of lading by taking possession of them, for where bills of lading 
with bills of exchange for a larger amount than the contract price 
were sent to the seller's agents and tendered to the buyer, it was held 
that this was a valid reservation of the jus disponendi, and the buyer 
had no title to the bills of lading unless he accepted the excessive bills 
of exchange : per Kelly, C. B., in Shepherd v. Harrison, (1871) 4 Q. B. 
498, afficmed in H. L. 6 E. & I. Ap. 116. 


8 199, page 206, note 1.—The right exists even if mate's 
receipts are taken by the seller in blank, and retained by him : Schuster 
v. McKellar, (1857) 26 L. J. Q. B. 281, 286. 

8 201, page 207.—The right of control exists even if the master 
exceeds his authority in signing a bill of lading in the seller's name: 
Van Casleel v. Booker, 2 Ex. 691; Turner v. Trustees of Liverpool Dock, 
6 Ex. 643, 548; Ellershaw v. Magniac, 6 Ex. 570; Ogg v. Shuter, 1 
C.P D.47. But fe form of the bill is not conclusive: Brown v. 
North, 8 Ex. 1. 

Add to 5 208.—But the decision in Shepperd v. Harrison, L. R. 
5 H. L. 116, made no distinction between the two cases and has been 
Said to have laid down what was enacted by section 19, sub-section 3 
of the Sale of Goods Act: Cahn v. Pockett, (1809) 1 Q. B., p. 650. 


§ 234, page 230, line 27.—For *'' property ” read '* properly.” 

§ 251, page 245, note 2.—A delivery order is not a negotiable 
instrument so as to enable a holder to sue for damages : Gilbertson 
v. Anderson, (1902) 18 T. L. R. 224. A pledge of a delivery order re- 
lating to non-existent goods, is unavailing : ibid. p. 226. 

§ 258, page 251, note 2.—Sec as to the position of carriers : 
The British § Foreign Marine Ins. Co. v. I.G.N. & Ry. Co., (1910) 15 
C.W.N. 220. 








ADDENDA Er CORRIGENDA, 


§ 262, page 253, note 12.—If a through bill of lading is 
necessary it must be to the ultimate destination : Landauer v. Craven, 
(1912) 17 Com. C. 198. As tothe necessity of tendering “ perfect 
documents" see Re Saiomon, (1900) 81 L. T. 825 (erasures). 
In a contract C.I.F., if the seller does not ship the correct quantity 
and gives no notice of shipment, and there is no appropriation such 
as to prevent him tendering other goods, the property does not pass: 
Harland & Wolff v. Burstali, (1901) 6 Com. Cas. 118, 84 L. T. 821, 
17 T. L. R. 888 ; but whether the property passed or not, the buyer 
cannot claim the benefit of a profit insurance effected by the seller on 
his own behalf : ibid. 

§ 286, add on page 273, after line 21.—The case seems, how- 
ever, to depend on whether the tender was rejected ; it has been held 
that a party repudiating on one ground, cannot in Court set up that he 
was justified in doing so on another ground, but then there was, it 
seems, a walver of the second objection, as it might have been and was 
not taken before: Prested Miners Gas Co. v. Garner, (1910) 2 K. B. 
770. It was held in Wrigh!'s case, (1871) L. R. 7 Ch. 55, that the mutual 
rescission of a coptract could be supported as against the seller's 
creditors on the ground of fraud subsequently discovered by the buyer. 


$ 298, page 281, note 7.—An agent to receive a money payment 
is presumed to have authority to receive money only, and if he accepts 
a less amount, allowing a set-off for a debt due by him to the debtor, 
that is not within his authority and the debtor is still liable in full to 
the creditor : Legge v. Byas, (1901) 6 Com. Cas. 18. 

§ 300, add to end of page 283.—Acceptance of a cheque in 
payment of a secured advance is only conditional payment. If 
the security is then insisted on, an indemnity against the cheque 
may have to be given: Re Defries, (1909) 2 Ch. 428. The reason 
why giving and accepting a negotiable instrument suspends the 
seller's remedy is that an agreement so to suspend it is implied 
by law therefrom, but this implication does not arise where, 
if it did, the plaintiff would be deprived of a better remedy than an 
action on the bill, as distress for rent, or an action on a bond: 
Henderson v. Arthur, (1907) 1 K. B. 10,18, Where a written con- 
tract stipulates for cash, an antecedent verbal agreement to take a 
bill cannot be proved: ibid. 


§ 312, add at bottom of page 289.—There may be a 


qualified agreement to pay, e.g., out of a specified fund, or in a 
particular manner wheau the relation of creditor and debtor is not 
constituted. But this does not app!y when the mode of payment is 
prescribed, but the debtor is responsible for any deficiency: Ram 
Narain Singh v. Odendra, (1911) 16 C. L. J., p. 21. 
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ADDENDA ET CORRIGENDA. 


8 318, page 292.—A party can set-off an assigned debt: Bennett 
v. White, (1910) 2 K. B. 648. 

$ 331, page 299.—There may be a lien by express agreement 
and such is something over and above the rights of an unpaid 
vendor: Adelphi Bk. v. Halifax Co., (1887) 4 T. L. R. 21. 

§ 371, page 330, note 1.—Bunney v. Poyntz, was held to be 
overruled in Re Defries, (1909) 2 Ch. 423. 

8 314, page 334, note 1.—Kinig v. Brandt, (1901) 84 L. T. 
748 C. A. (bills drawn against goods, no specific appropriation). 


§ 422, page 379, note 7.—4 bill of lading cannot be said to 
be spent or exhausted until the goods covered thereby are placed under 
the absolute dominion and control of the consignees: Chartered Bank 
of India v. British 1.S.N. Co., (1909) A, C. 869 P. C. 18 C. W. N., p. 
789 ; Sanders v. Maclean, (1883) 11 Q. B. D., p. 841. 

§ 438, page 397, note 1.—In such a case the seller has a 
special property in the goods, good against any wrongdoer: The 
Wingfield, (1902) P. 42. 


§ 450, page 405.— But in a suit for damages on resale, the 
amount of any deposit must be brought into account: Ockenden v. 
Henly, (1858) 27 L. J. Q. B. 861. 


$ 466, page 424, note 3.—Sce Fry & Morgan v. Smellie, (1912) 
166 L. T. 404. C. A., where it was held if a person intrusted with the 
indicia of title is given limited authority to deal with the goods 
(share-), any one dealing with him in good faith and in ignorance of 
the limitation, is not affected thereby, even if the indicia include a 
blank transfer form that does not put him on enquiry, secus if the 
holder has no authority to deal with the goods as a mortgagee 
(France v. Clark, 22 Ch. D. 880). Estoppel depends on the conduct 
of the owner : it is an equitable estoppel by representation, which is 
the one survival of the doctrine of making representations good 
(page 408), and usage may make any document a representation (page 
409), citing Colonial Bank v. Cady, 15 A. C., p. 274. 


.8 481, page 442, note 2.— But that case related to land. An 
executor in possession of goods would be within s. 108, Ex. 3: White- 
horn v. Davidson, was followed in Bradley v. Ramsay, (1911) 28 T. 
L. R. 33. 


§ 484, page 445, note 2.- If a bill of lading makes the goods 
deliverable to the vendor or assigns, or to order or assigns, the right 
of control is reserved to the vendor, and the bill is not transferable 
until it is endorsed: Brandt v. Bowlby, (1881) 2 B. & Ad. 932 ; 
Maclachlan on Merchant Shipping, 6th Ed., p. 687. See Milchell 
v. Ede, (1840) 11 A. & E. 888 (qualified endorsement). 








ADDENDA FT CORRIGENDA. 


§ 486, page 451, note 1.—/»; Maung Aung Pu v. Maung, 
(1912) 12 India Cases, 809, it was he!d good faith is not defined in the 
Contract Act and the General Clauses Act does not apply; the civil 
law is a practical guide, and it does not include that which is done 
without the care or caution expected of a man of ordinary prudence, 


§ 490, page 454, note 5.—Cf. Stoddart v. Union Trust, (1912) 
1 K. B. 181 (a suit for damages for breach of a voidable contract, 
affirms it). 

§ 499, page 464, add to mote 7.—So the issue of a delivery 
order: McEwan v. Smith, 2 H.L.C. 809; or warrant: Gillman v. Carbutt, 
(1889) 61 L. T. 281, raises no estoppel as being a promise tn futuro. 


§ 501, page 468, add to end of § 501.—A party to a contract 
who has failed to obtain from the Court a decision in his favour upon 
the construction of a contract, may institute a suit to set it aside—he 
cannot proceed by motion: Wilding v. Sanderson, (1897) 2 Ch. 534 C. A. 


S 504, page 476, line 15.— For "specially" read “specifically”; 
line 18, insert * the" between "that" and “ representation". 


Page 477, line 2.— For “damages” read “ remedies." 


Add after line 8.- In England an indemnity can be claimed 
against anything done under the contract. Farwell J., elaborately 
discussed the doctrine of making good in Whittington v. Seale-Hayne, 
(1900) 82 L. T. 49, where the cases are reviewed. It was held that 
the right of the plaintiff to be put in statu quo means not to be replaced 
in exactly the same position in all respects, otherwise a claim for 
damages would lie, (Derry v. Peck, 14 A. C. 837; Redgrave v. 
Hard, 20 Ch. D. 1, but such an action lies if the representa- 
tion is fraudulent: Brownlie v. Campbell, 5 A.C. p. 935); but to be 
replaced in his position so far as regards the rights and obligations 
which have been created by the contract: Adam v. Newbigging, 18 
A. C. p. 820, 34 Ch. D. p. 592, but see pp. 689, 594, 596. But the 
question was said to be a nice one. 


§ 506, page 478, note 5.—Statements made in circulars sent 
as advertisements but not included in the contract are not available 
as warranties: Paul v. Glasgow Corp., (1901) 8 F. 119. 


§ 514, page 488, after line 20.—The fact that a stipulation 
might become impossible of fulfilment, does not show that it is nota 
condition precedent : South British Fire & M. Ins. Co. v. Brogo Nath 
Shaha, (1909) 36 C. 516, 534. 


§ 518, page 491, note 2.—Sce too Towerson v. Aspatria Agri. 
Soc., (1872) 27 L. T. 276, where in assessing damages a referee 
was directed to judge the inferiority reasonably. 


i 


K 
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ADDENDA ET CORRIGENDA. 


§ 521, page 492, note 4.—A party after tendering a larger 
ship than agreed on cannot after repudiation of the contract improve 
his position by offering to relieve the other party of the extra 
tonnage : Occanic S. N. Co. v. Sooderdas, (1890) 15 B. 889; but such 
offer might affect the damages under section 73, explanation. Cf. 
Frangopulo v. Lomas, (1902) 18 T. L. R. 461, where a tender of 
documents for 4,202 cases, with an allowance for 2 cases as being 
too many, was admitted to be bad. 


§ 532, page 502, add to note 2.—For a usage as a test of 
reasonableness, see Stewart v. Cauty, (1841) 8 M. & W. 160 ; Re Leigh, 
(1877) 6 Ch. D. 256 C. A.; cf. Smith v, S. E. Ka, (1896) 1 Q. B. 178 
(negligence tested by practice), but see Loader v. London and India 
Docks Joint Co., (1892) 66 L. T. 674. 


8 537, page 509, note 6.—This case did not turn on a refusal 
to pay for the instalments delivered : Clarke v. Burn, (1866) 14 L. T. 
439. 

§ 539, page 513, note 6.—See too Braithwaite v. Foreign 
Hard Wood Co., (1905) 2 K. B. 543, where the M. R. would not 
disagree with the dictum of Kennedy J., that a tender of inferior goods 
as the first. instalment would give a right to repudiate the whole 
contract. 


§ 544, page 519, note 2.—Where several persons have a right 
of election, the first election inade by any of them stands: Hughes v. 
Palmer, (1865) 19 C. B. N. S., p. 406. 


§ 548, page 522, note 3.—Both parties must act reasonably : 
Bank of Ciiina v. American Trading Co., (1894) A. C. 266; Biddcll v. 
Clemens, (1911) 1 K. B., p. 958 (implied term that both parties should 
do what is merchantilely reasonable). 


§ 548, page 523, note 4.—1í there is prevention it makes no 
difference if the plaintiff's claim depends on an event which was cer- 
tain or not; in such a case he can recover the value of the chance of 
the event happening. Such must be valued on the principle that a 
party is bound not merly to literally perform his contract, but so as to 
permit the other party to have the full benefit which it was intended he 
should have: Inchbold v. Western Neilgherry Co., (1885) 84 L. J. C. P. 
J6; but it is not a universal principle that if a party in any way 
prevents or reduces the profit reasonably expected by the other party 
from the contract, he must pay damages, for he is not bound to refrain 
from any action unless it is contrary to the terms expressed or reason- 
ably to be implied of the contract, though it in fact reduces the other 


party's profit: Dare v. Bognor Urban District Board, (1912) 28 T. 
L. R. 489. 





ADDENDA ET CORRIGENDA. 


§ 550, page 526, note 8.—But Collins, M. R., in Braithwaite v. 
Foreign Hard Wood Co., (1905) 2 K.B. p. 651, held that even if the con- 
tract was kept alive a repudiation was a waiver of conditions pre- 
cedent,— where the buyer declined to take delivery of an instalinent: 
but this conflicts with tbe decision cited above. The rest of the 
court avoided the point. 


§ 551, page 527, note 4.—Gopala Aiyar v. Ramaswamy Sastri- 
gal, (1912) 22 M. L. J. 207. 


§ 554, page 539, note 6.—A refusal in a C. I. F. contract to pay 
against documents, the buyer claiming a right to inspection before 
payment, was held to be a repudiation : Clemens Horst A: Co. v. Bid- 
dell, (1912) A. C. 20 H. L. 


§ 555, page 542, line 5.—1f the repudiation of a contract is 
accepted and the parties subsequently agree to substitute fresh terms, 
on a failure to carry out such terms the parties are relegated to their 
rights under the original contract ; if it is the orlginal defaultet who 
again is to blame, their rights are as at the time of the acceptance 
of the repudiation : Dominion Coal Co. v. Dominion Iron Co., (1909) A. 
C., p. 806. If it is the other party who commits the breach, it is clear 
that the original defaulter cannot claim damages for any non-perfor- 
mance caused by or originally excused by his accepted repudiation : 
it seems that his damages must be assessed as at the postponed date 
of performance. 


§ 356, page, 542.— Delay, where time is not of the essence, does 
not amount to repudiation, unless such as to defeat the object of the 
venture: Wyllie v. Povah, (1907) 18 Com. Cas. 317 ; a contract for 
August-September shipment, transhipment allowed, is not avoided by 
five months delay owing to stranding of the ship, although the value 
of the goods is thereby affected as being exposed to a more competi- 
tive market: J/ re Carver, (1911) 11 Com. Cas. 59. 


S 565, page 562.— Where a policy contained conditions as to 
notice, and a claim arose before the policy was delivered to the in- 
sured, it was held that the conditions did not bind before knowledge: 
Re Coleman's Depositorics, (1907) 2 K. B. 798, Fletcher Moujten, L.J.» 
dissenting, A devisee or legatee is not excused by ignorance of a con- 
dition in the will: Astley v. Earl of Essex, L. R. 18 Eq. 290 ; Carter v. 
C , 27 L. J. Ch. 74. 


8 570, page 568, note 4.—Nor can a party waive a term that a 
formal contract shall be drawn up if the completion of the conttact 
depends thereon: Vou Halzfeldt Wildenbury v. Alexander, (1912) 
1 Ch. 284. 
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ADDENDA ET CORRIGENDA. 


§ 580, page 573.—The contract may make delivery of goods of 
a particular brand a condition precedent : Hopkins v. Hitchcock, (1808) 
32 L. J.C. P. 154. 


S 580, page 574, note 2.— If time is of the essence it is waived 
by delay: Dupent v. British S. African Co., (1901) 18 T. L. R. 24. 


§ 590, page 584, note 11.—See Clarke v. Army § Navy Co. Op. 
Soc., (1903) 1 K. B., p. 163,167 (“ no warranties given with goods sold” 
held to apply to express warranties and not to exclude a condition of 
fitness implied by law ; for that plainer words would be necessary). 


8 586, page 589, note 1.—See Cox v. Todd, 4 L. J. (O. S) 
K. B. 34. 


8 652, page 693, note 3.—Where a dangerous article is so!d the 
seller's liability extends to injury to the person who buys it or to any- 
one into whose hands the seller ought to contemplate that it will come. 
But apart from contract express or implied, his sole duty is to warn, 
and if he does warn the buyer o: the danger is apparent on the face of 
the article, he is not liable, although the injury is due to imperfect 
manufacture: Blacker v. Lake, (1912) 106 L.T. 388, disapproving 
George v. Skivington, 21 L. J. 491. 

À set-off against an agent may be binding against the principal 
by estoppel if he has by his action induced the buyer to believe that 
the agent was selling as owner : Cook v. Eshelby, (1887) 12 A. C. 271; 
Montagu v, Forwood, (1893) 2 Q. B. 350. But generally an agent 
cannot set off a debt due to him as payment against his principal: 
Pearson v. Scoll, (1866) L. R. I. C. P. 186, even'if he is a del credere 
agent: Callercll v. Hindle, (1866) L. R, I. C. P. 186. 

Delay in notifying non arrival of goods may amount to a waiver 
of delivery to a carrier other than the one contracted for: Ullock v. 
Reddelein, (1828) Dans. & L. 6, 

An entire contract may be made for 8ale and resale on a certain 
event to the seller : Williams v. Burgess, (1839) 10 A. & E. 499. 

A seller at auction cannot allow a buyer to set-off a debt due to 
him so as to interfere with the auctioneer's lien or with an agreement 


assented to by the auctioneer to apply the proceeds of the sale to 
meet other debts: Manley v. Berkelt, (1912) 2 K. B. 329. 


§ 108, add to § 473, page 432, note 4.—Mandlall v. Bank of 
Bombay, is now under appeal to the Judicial Committee. 
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notice of 
drawn against a consignment 
for too large an amount 
failure to give 


164, 242, 246, 
248, 249, 316, 


.. 575, n. 2 


. 246, 248 
e. 245,5. 3 
224, 225, 


qe: 


. 287, 288 


. 278, 279 


...126, 276, 283, 
...126, 283, 284, 
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PAGE: 
247 
247, 
421 


635 
135 


241 
248 


739 
225 
245 
245 


. 245, n. 4 
. 224, 225 


431, 434 
314 
134 
338 


299 
125 


209 


285 
278 


200 
308 
308 
311 


286, 287, 741 
234, 286, 287, 


307, 308 


285, 286, 288 
333, 334, 742 
373, n. 3, 740 

. 209, 300 
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BILL OF EXCHANGE—contd. PAGE. 
interest, where not given ee " e 301 
insolvency of buyer, effect of ... — .. 234, 329 
lien, waiver of, by taking T pus 306, 308, 311 

absolute payment where  ... - ... 307, 308 
revives on — or dishonour ... .. 307, 308 
making, a je ge ... 284, 285 
partner, given by one pri en — 126 


payment by—see Payment. 
price, action for, no, where bill agreed to be , 


given zip san TT .. 286, 287 
until dishonour ... .. 286, 287 
and accounted for .. 287, 288 
or in hands of seller .-. 308, pn. 2 
paid, for invalid, recoverable  ... ve 286 
proceeds of goods appropriated to meet. 333, 334, 742 
property, where sent with bill of lading to buyer. 208 
213-217, 740 
to seller’s agent  ... 207, 208, 209 
remedies, taking suspends other gë eg 300 
reason for the rule ... gni 741 

right of disposal, advice of drawing is no reser- 
vation of SES " Ss m 209 
seller not liable on, where  ... m 307 
stoppage, right of, not affected by paie ndinga. 329 
third party, accepted by - "- = 330 
unpaid, seller is, if dishonoured E Ss 329 
if insolvent buyer - 329 
warranty breach of, not a defence to action on.. . 650, n. 3 
without recourse  ... Se ... 127, 284, n. 1, 307 
worthless, payment by - vus en 286 

BILL OF LADING— 

arrival before vessel, not a condition ... bns 237 
Bills of Lading Act T" m 123, 236, 315, 
375, 376 

bills in sets, captain may deliver under first 
presented ... a - .. 238, 382 
endorsement, when, passes the property  ... 198 
tender of one, when good D ... 237, 238 
two dealt with, effect Se T 238, 380, 382 
carrler, agent of person indicated by ... " 250 
position when rival claims to  ... D 238 
right to deliver on first presented .. 238, 382 

gle 
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BILL OF LADING—contd. PAGE. 
seller's name, where carrier exceeds his 
authority by signing in ... 350, n. 1, 740 
where ship is the ege 343, 348, 349, 350 
cash against Th 237, 279, 743 
charges, arrival before, meud not a | condition. 237 
tender of, subject to, bad  ... ea 237 
unless due despatch ... 237 
condition, arrival before ship or charges in- 
curred, not a e sae 237 
subject to, endorsed 213, 378, 379, 742 
date of, no representation as to date of shipment. 238 
delivery in performance by endorsement of... 236-238 
carrier's consent unnecessary for ae 236 
charges where subjectto ... SS 237 
effectual to pass the property, must be. 237 
endorsed, must be duly is - 237 
examination, right of where ... .. 236-237 
perfect,must be  ... pu 237, n. 6, 741 
purport, must to represent correct goods. 237 
reasonable time, must be sent in ous 237 
represent the goods, must  ... ET 237 
sea, when goods are at ee - 236 
symbolic, transfer is as Sep 236 
wrongful delivery under më T 379 
demand for, as effecting stoppage mE 392 
distinction between and other documents of 
title - Se - s - 243 
document of title, is a sae — "E 416 
endorsee, position of p i is 382 
equities do not affect - .. 882 
endorsed conditionally - ...213, 378, 379, 742 
not to assigns or in blank .. 334, 377 
to particular person "T T" 417 
fraud, obtained by ... geg Se . 377, 378 
goods landed under terms of jos P 360 
must be correct us "T ae 237 
represent, must en . 237, 379 
tender of, is good, though contrast is T 
against documents ... Se Se 237 
where no goods - "T ... 379, 380 
unascertained ... Sep e 380 
Indian law asto ess ins = 123, 375, 376 


xxiv INDEX. 
BILL or LADING—conltd. PAGE. 
lien, effect on, of delivery by ... es Së 315 
of transfer to sub-buyer ... 316, 321 
negotiable, only quasi " Se geg 377 
obtained without seller’s Se ee ... 350, 351 
onus of showing tender of, is valid idis pus 238 
payment, after, holder is a trustee - e 380 
pledge of  ... Se un € .. 383-388 
two of a set - m ane 382 
pledged, tender of, is bad ës - bus 740 
previous dealing with one of a set e e 238 
property passes under first dealt with 238 


right of, affected by taking to seller's 
order—see Right of Disposal. 
quantity, where parties take the risk of, stated 


in - Se T o" .. 67, n. 4 
receipt, is a em TS Se 238 
represents goods, Bow long. ER) n. 5, 360, 379, 380, 742 

must for transfer to defeat right to stop. 379 


reservation of right of disposal by dealing with 
—see Right of Disposal. 


seller's order, to, not transferable until endorsed. 742 
sent to buyer with bill of exchange ` ... 208, 213-217 
to seller's agent . ae 207, 208, 209 

given up, Deg be, before buyer 
need accept bill of exchange. 740 
too large an amount, for  .- 740 
set, drawn in . bo ius sse 237, 238 
some naccounted for... Se ... 237, 238 
two dealt with  ... - Se 238, 380, 382 
stolen T n " - 377 
stoppage, by demand for ge Ss - 392 
transfer of, as defeating ai 375, 376, 377 
symbolic, is, transfer s ge me 236 
tender of, what is a good = eeh .. 236-237 
refusal to accept, is at buyer's risk ges 238. 

transfer of—see Stoppage, Parties who may sell. 
appropriate, must be ... ges oa 377 
authorised person, by ... ies SES 377 
endorsed, not to assigns or on blank SR 377 
lawful, must be ‘ea es e 376 
mistake by  ... , e zm 378 
wrongful delivery, after e .. 379,380 

L) C 
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BILL OF LADING—contd. PAGE. 
two dealt with ae oe 238, 380, 382 
unendorsed, effect of giving " bus er ... ... 207, 213 
unstamped 207 
value, transfer must be for 376 
voidable title, where seller has Sé ... 377, 378 
wrongful delivery under, effect on Subsequent 
transfer Ss .. 379, 380 
under subsequently endorsed copy, 
effect on property 238 
BONA FIDE, see Good Faith. 
BOND, implied conditions of title on sale of . 592, n. 4 
of validity ; vs «s . 592, n. 4 
BOUGHT AND SOLD NOTES : See 67-70, 109 
mistake in a ro 69 
stamps on 117 
BROKER, authority to receive payment - 281 
bought and sold notes ... ae 67-70, 109 
BULK, goods bought out of larger, passing of property 
in en 163-165, 167 
BUYER, EE by, ander S. 108 ...430, 436-440, 455 
rights of—see Rights of Buyer. 
CALCULATION of results of measurements not an 
act to be done by seller Pes is 155 
CAPACITY TO SELL -—-see Parties. 
CARE AND CUSTODY — 
expenses of where goods not accepted .. 258, 624 
goods rightly rejected 687 
CARGO, insurable interest in -— s 221 
meaning of ... ën ge 221, 269, 270 
quantity of, “ thereabouts” " 67 
sale of 634. 
when property passes in 178 
by election 187 
as to part - -— 187 
CARRIER, agent to receive not to accept ... 193, 194, 205 
of person indicated by bill of lading. 194, 205 
actual receipt by, is delivery to buyer. 205, 250-254 
appropriation by delivery to 193 
attorning to buyer, effects — 345, 346, 356, 361 
bailee may be buyer's. T "-" 346 
seller's . 345 
responsible as, before transit ended ` 362. 
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CARRIER—contd. 
PAGE. 
buyer's, where ship is Së 194, 343, 348, 349, 350 
conflicting claims to bill of lading, where ges 238 
deliver, right to, under first bill of lading 
presented ... sis sis — 238 
delivery to—see Delivery. 
lien, determines e .. 309, 315 
right of disposal, reserv ed on, see 
— Right of Disposal. 
law in India as to Se TT 740 
lien existence of, not conclusive as T deli- 
very : bus 247 
general, not particular subset to nehi to stop. 337, 338 
responsibility of jus geb 225, 250, 251 
risk, by agreement on delivery to ee 220 
stoppage in transit, when in hands 
of—sce Stoppage tn Transit. 
CASH, bill with option of e Se ge 278 
and cash with option of bill — .. 278, 279 
" cash against bill of lading " ee e. 279, 743 
payment partly by, partly by credit SS 307 
receipts, not documents of title nee 360, 388, 447 
CAVEAT EMPTOR TA geg 587 
CERTIFICATE, artitect’s, where condition: Jos 576 
quality of i - 582 
ship, of, taken by builder i in paver S 
name iss oes ... 150, n. 3 
wharfinger's or warehouseman's, a 
ewen of title - - 316 
CHANCE, SALE OF, . 229, 591 
CHANGE OF natem Notes SCH a eile. nee 133 
demand for, as affecting tender dies 292 
CHARGE OR INCUMBRANCE— 
contract for, not a sale T n 132 
implied warranty against — es 590 
paid by buyer, recovery of  ... Sc 590 
seller must pay if necessary for delivery 590 


tender of goods subject to, is bad. 246, 271, 590, 740 
CHARTERED SHIP, effect of delivery into buyer's. 349, 350 


distinguished from demised ... — 349 
CHEQUE, auctioneer, has noright to take ... ge 718 
duty of scller on taking ... get .. 284, 285 
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CHEQUE-—contd. PAGE. 

failure of bank, effect of... ids — 285 

payment, seller need not take in ... See 291 

CLEARANCE, meaning of “a se .. 262, 581 

CLUBS, sales in ; pis iss 129 

CODIFICATION, effect of on er ...0, 10, 99, 100, 101 

in India "T "T T" 9 

COIN, sold as curiosity ... ‘inte ced Se 418 

tender of Wm must be in wes Spe 291 

what is . — TT 291 
COLLATERAL AG REEMENT. see Warranty. 

parol evidence of ... ee 479 


COMMERCIALLY KNOWN by a denomination, 
implied conditions where goods. 600, 606, 607 
COMMISSION AGENT, ambiguous instructions to. 43, 44 


damages against ... ixi 690 
COMMON LAW Drs s 6, 8, 99, 108 
how far introduced int India 3, 99, 107, 108, 232 
powers of non-owners to sell ... . 418, 425 
principles. how far applicable in India ... 31, 99 
requirements of, not implied in India  ... 64 
rights, not impliedlv withdrawn Ps 101 
COMPENSATION--see Damages. 
CONDITIONS— 
generally— 
alternative, election where  ... os SQ. +5, 46 
impossibility effect of ve wee 45, 46 
apparent agreement may be subject to. 109, 479, 737 
parol evidence thereof geg Së 479 
assent to contract subject to 109, +79, 737 
to possession subject to eee e 435 
authorised, must be by contract 202, 203, 204 
or consent eee ne ‘a 740 
benefit, solely for promisee’s , 488 
bill of lading, arrival of, before BS GE teg 
charges incurred, no es - 237 
shipment made at date of, no eS 238 
breach of, does not annul the contract gen 500 
compensation, for, see Damages. 
option to repudiate, for ... PA 518 
must be promptly exercised aus 518 
specific goods, as to aes e 620, 621 
unascertained goods, as to... .. 636-637 
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CONDITIONS—contd. PAGE. 
wilful, need not be see -— 536 

classes of e Se iss 497 
clause against any  .. " bé 494, 495, 746 
against rejection e - -— 496. 

with all faults "T SS .. 495, 496 
concurrent Se M een ..- 499, 516 
contingent E Re Së 497 
mutuality of rights whete Pes 121, 122, 579 
contract, anterior to T SE e. 478, 479 
made during negotiations for ies 478 


unauthorised by the, seller cannot 
impose where property has passed. 202, 203 
eflect where property has not passed. 203, 204 


subsequent assent to seg Ss 740 
construction of, whether. or warranty (see infra 
Condition, warranty) ge 489 ct seq. 
defined we ea iat es 481, 548, 549 
distinguished from representations  ... se 477 
warranty ... ge .. 481, 549 
in India PEN SR 552 
divisible where the contract is — 489, n. 5, 570 
duration of Ss ns .. 639-640 
where contract is to supply merchantable or fit 
goods, lasts till arrival to buyer e. 223, 252 
election to accept, part... as T 571 
to continue after breach  ... "T 518 
duty on ... is 519 
part, as to "T" 571 
repudiate, to m on Se 518 
excused when ee Se i 570 
express—see infra, Conditions Ehre 
faults, contract with all — eg ... 495, 496 
fraud, where ET s RER -—- 497 
how made ... i 478 
cannot be imos after the — jes | 202-204 
ignorance of ies T 745 
implied—see infra, Conditions Impl ied. 
impossible, fact that it may become ... - 743 
impossibility, effect of E ge ... 368-571 
instalment contracts, in— (see J nstainent 
Contracts. ... "T S. 502-515 
knowledge where none of the condition SE 547 
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CONDITIONS—contd. 

PAGE. 
onus of proving performance Se nas 516 
of concurrent conditions = bas 516 
parol evidence of  ... s Pus e. 479, 737 
performance of ane bes sme Se 489 
alternative of  ... — 43, 45, 46 
assent makes any, good ... ree 270 

before, third parties may acquire 
rights m D - 572 
bona fide ‘aie ges Se 490 
de minimis, rule, as to ...490, 491, 608, 743 
defective, offer to rectify m 744 
divisible contract ee 489, n. 6, 570 
equivalent, not good ` .. 492, 744 
fully, must be ... s .» 501, 516 
indefinite terms, of n — 501 


inferiority, where allowance for ... 492, 493 
instalments, prima facie no right 


to perform by - iod 491 
onus of proving ...489, 491, 516, 575 
part performance cise 491, 501, 516 

where only, possible. 121, 122, 570 
where severable ... "T 570 
property passes on vss ex. 493, 572 
reasonable when allowed SE 501 
what is, tested by usage ... 502, 744 
rejection, when clause against... +96 


sanctioned, by other party, good... 270, 277 
severable, where contract. 489, n. 5, 570 


severai stipulations, where Së +90 
strict Pss ...258. 464, 501, 516 
substantial - "T" 490, 491, 492 
terms, where indefinite ... ... 501, 502 
waiver of—see waiver. 
warranty excluded, where e +94 
z what sufficient - T 489 
whole promise ... i oe 489 
" with all faults " Sen bus 495 
precedent ... e eg ses Se +99 
to what ... as ge -— 572 
promisor, solely for the benefit of the ... 488, 492 
property, passing of, where subject to ... 493, 572 
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CONDITIONS—contd. 


PAGE. 

property where passed, no fresh condition can 
be imposed m e See .. 202, 204 
rejection, clause against 496 
repudiate, promisee has election to for Dreach of. 518 
resale on failure to perform ... Ge 414 
resolutive, where property has passed 499 
return, where right of, ies 499 
solely for promisor's benefit ... see .. 488, 492 
effect of waiver of e -— us 516 
specific goods as to sep ...947, 550, 552, 621 
where property has passed. 545-552, 603 
subsequent re 499 
not effected by Bari E 554 
waiver of. 558, 562, 563 
unascertained goods as to Ges 546 
distinction between and specific e. 546-547 
waiver of ios Se - ge 516 
ability to restore 545 
acceptance bill of lading, of 561 
conditional 542 
goods 542 
instalment of, is of single delive ery 252 
optional, must be ... . 3558, 561 
part of the goods ... ss 054. 557 
where paid for ... e. 555, 556 
payment of 560 
overdue 515 
part of 555 
policy of, is, of firm : 254 
rejection, of right to, is. 551, 552, 564 
specific goods T€ .. 620, 621 
substantial part performance. 543, 544 
before breach 558 

before discovery of 

breach , 558 
meaning of ... 544 
where equivalent given. 544 
accrued right of action T 566 
acts assented to by other party, no 560 
arbitration, effect of 520 
assent makes any mode of performance good. 270, 277 
averred, must be by party relying thereon. 469 
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CONDITIONS—contd. 
PAGE. 
waiver, before breach ... es sis SES 520: 
civil suit, where promisee’s conduct exposes 
promisor to  ... ed vhs 523 


compensation, does not bar right to ...519, 520, 563, 564 
notice of claim of, where late perform- 

ance accepted ge — 563, n. 5, 636 

where warranty broken. 563. 638 

649, 689, 690 


conduct by ve Se Së seg 518 
subsequent -—- — aes 516 
consent, acts with promisor's, no ia 560 
consideration, acceptance of substantial part of ihe: 543, 544 
continuing the contract after breach. 518, 519, 520 
delay in making objection... p .. 518, 519 
when amounts to repudiation... 745 
when waivef of compensation... 636 
where, in repudiating causes 

prejudice to other party... 518 
divisible where the contract is - ... 489, n. 5 
effect of ... Se 516, 563, 564, 565, 566, 567 

does not make a condition a warranty 
ab initio... - bea wee 494, 495 
future performance as to vus T 526 
vested right of action Pes nee 566 
warranty where the term is only a iu 566 
exposure to civil suit, if performed  ... SE 523 
express (see infra, Conditions Express). i 516 
facilities, promisee must give — . 522, 744 
final, once made, is ... see SE Se 567 
formal contract, of ... SE geg D 745 
hindering, by, performance ... T 25 522 
implied... -— v — — 517 
by law dis eh Se 517, 520, 521 
impossibility created by promisee — dies 521 
initial or supervening ... 568 
inability to perform before due date ... 275, 524, 535 
notice of Ss 524, 525, 538 
incapacitating, by promisor, himself ...257, 489, 524-526 
° before due date as e. 924, 525 
option to do so by contract sie 525 
possibility of capacity by due date. 526. 
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CONDITIONS.—contd. PAGE. 
waiver inferred e z 517 
not to be from waiver of severable terms 517 
insolvency, is no TT 523 
instalment as to one, is not as SE the Sch 485 
irrevocable, Prim facie v» 498 
knowledge, if necessary for — ... 543, 544, 557-563 
where contract repudiated ... 562 
mutual agreement to ... Pus — 517 
mutual breach of concurrent is no --- 567, 568 
mutuality of rights ... Ps 121, 122, 579 
once waived always ... Se 567 
onus of proving Te ,.469, 517, 561, 575 
part acceptance 

breach, after ... — T" 556 
instalment contracts in ...265, 267, 505, 543, 
557, 556 
paid for, where goods are ... 555, 566 
restitution impossible  ... in 553 
standard, where each item to be of a 554, 643 
where contract entire is ... 352-557, 643 
not if severable ns — 553 

performance, substantial before 
know ledge of breach one 558 
part of, is not of rest - se 517, 518 
passing cf property by es 545-552, 562 
in India Se "T we» 549-552 
where defect discov sable ... 550, 552 
payment, previous to breach ... — 560 
acceptance of overdue ... - 515 
for accepted part. . 555, 556 

prejudice, where, to other party by delay 
in repudiating the contract "T 518 
previous severable breaches, waiver of... 515 
preventing performance SS sac 521-524 
effect of Se Sep 523 
where contract dependso on a chance. 744 
reasonable facilities, by refusine € 522 
refusal to accept performance us 524 
repudiation, by (see Repudiation) .. 526-542 
resolutive condition ... ss 562-563, 540 
restoration impossible Pu e. 370, 545 
severable breaches ... a ... 515, 517 
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CONDITIONS—contd. 
waiver—contd. 


solely in favour of one party, where 
statutory condition of 


subsequent condition KK 558, 
tender of ... gës T is 
objections to  ... ON 


third parties by acquiring rights bus 
time, by agreement ... or i» 
delay by -— sae 
fresh period, a condition 
warranty, if term only a 


warranty, meaning of "m Se seis 
as used in code ... ae geb 

rules for deciding tf, or condition 479, 
American view -— i 


anterior to contract, affirmation 
arbitrary tests, rules are not ... 
concurrent performance — 
confusion of terms n 
condition, may be, though called 

a warranty T 
conduct of the parties, previous 
consideration, when it affects 

part is not ... 

unless so intended "E 

when it effects the whole. 
construction where a matter of law... 
distinction between conditions and, 


recognised in India is ids 
explanation of origin of difference iis 
impossible, fact that it may become, does not 
prevent it being a condition  ... iss 


impossibility subsequent, does not convert a 
term into a warrant 


intention, depends on  ... ... 480, 481, 
original -— nee 482, 

nature may be of any 

order of performance  ... TE Di 

part performance, where sa -— 

remedy, intention to rely on ‘ws See 

rest, where it goes to, of contract iis 


separate stipulation as to specific goods ... 
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PAGE 


562, 


516 
568 
563 


526-567 


518, 


548, 
480, 


478, 


481, 


483, 
483, 


480, 


487, 


741 
572 
263 
746 
263 
566 
480 
549 
485 
488 
479 
487 
487 
480 


480 
485 


486 
486 
485 
483 


552 
482 


743 


484 
484 
484 
482 
486 
486 
487 
485 
488 
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CONDITIONS—contd. PAGE 
warranty, rules for deciding tf,orcondition—contd. 
several stipulations where there are 490 
specific where goods are T" ... 484, 581 
solely for promisor's benefit ... nn 488, 492 
written contract, parol evidence of conditions 
precedent to ... eg " es. 479, 737 
Conditions, express... sia ses 572 
alongside iis TF ... 589, 746 
analysis, goods to be equal to. 596, n. 7 
production of is eva 518 
any nature, may be of 572 
arrival within certain time oe 580 
arrive, goods to, where  ... ion . 578, 580 
brand, particular = 746 
buyer’s approval . 499, 577 
certificate, architect's is T is 576 
of condition -— 582 
clearance, time of ... 262, 581 
defects, easily discoverable or beem do 
not cover sions M 620 
patent, consequences of ats 620 
event happening of 259, 498, 499, 3 577 
notice of TA -— 259, 498, 577 
within control of promisor sah 525 
formal contract for s ge 488. n. 5., 573 
waived, cannot be 745 
future event D 583 
goods to be taken ex ship ¢ or quay 259 
inspection, for ... sve 573 
implied, effect of, on - 584, 585 
not extended by 584 
mode of shipment 582, 583 
monthly shipments 581 
notice of event .. 577 
notice of ship's name 580 
oii notice l 581 
payment as to . 572, 573 
an, to passing Rot — 195, 203, 216 
subsists after delivery 216 
performance, mode of 583 
precedent to what 572 
purchases, as to subsequent 584 
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CONDITIONS —contd. PAGE 
Express—contd. 

quality, as to ge s 573 

quantity geg is ris 573 

Express receipt, is not 584 

production of — 572 

resale, attached to SES .. 583, 584 

to seller, condition for - . 132. 746 

return, right of . 499, 500 

shipment, mode of — 582 

monthly 581 

notice of 580 

time of 580 

July-August s 262 

similar goods, not to be sold to rivals ... 583 

specifications 581. n. 1, 582 

third party, act of 574 

certificate of 576 

valuation by 575, 576 

time (see Interpretation) 572, 573-574 

arrival within certain 223, 580 

condition when 260, 490, 501 

delay, waiver by 746 

delivery of 260, 574 

Shares " D Ss 574 

payment of ee SS 260, 572, 573, 574 


reasonable, always a, if none fixed. 


"261, 501, n. 5 


waived by agreement 263 

by delay 746 

fresh period, a condition 263 

valuation by third party .125, 126, 575. 576 

waiver, no as to 125 

where executed contract 125 

void, contract to be, if condition unfulfilled 500, 580 

if ship lost ge -— e 185, 200 
waiver (see supra under Cond tions). 

Conditions, implied- 

allowance for inferiority, when ... Ses 584 

benefit, terms for buyer's, do not exc!ade |... 584 

breach, buyer’s rights on where goods snecific 62] 

where unascertained 636-638 

clause against anv woe $94, 495, 584, 600, 614, 746 

apt words necessary for. 584. 603 
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CONDITIONS—contd. 


for allowance for inferiority 492, 495, 584 
rejection, against ... 496, 585, 712 


[mplied, Code not exhaustive as to : 586 
commercially known by denomination 600, 606, 607 
course of dealing affecting S Ss 5856 
damages for breach of (see Daniages) .. 615, 616 
defects discoverable by inspection ... 603, 605 

ə known to buyer eT .. 605, 619 
trifling " T" " . 606, 607 
demand for delivery, is, when vee 256, 257 
denomination, goods sold by Se 600, 601-609 
what is a sale by Sp .. 606, 607 
description, sales by n . 601, 603 
answer to, goods must - .. 235, 600 
arrival, goods mustbe merchantable on 223 
defects, discoverable T" .. 603-605 
immaterial variation ane 608 
property does not pass unless correct 601 
quality, no warranty, as to .. 603, 619 
unless essential to the 

description ... 607, 619 
sale, by, what is - ... 601, 607 
sample, the only description. — 603 
specific goods, of . "T" 601-603, 606 
valueless may be, if answering to ... 609 
what is sufficient oe iss 603 
duration of — -— Pis 639 
easily made merchantable: - ... 606, 607 
electric power, as to A 614 
excluded by express inconsistent term ge 584 
not by allowance for inferiority sits 584 
clause against any liability — ... 634 
clause against rejection ve 585 
termsfor promisee’s sole benefit ... 584 
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mortgage oe ge js 

pledge 

work and materials 


133, 134 


PAGE 
508 


... 100, 102 


101 
107 


107 
107 


107 


. 100, 107 


101 
570 
(497 
127-128 


. 498, n. 1 


124 
129 
132 
219 


... 142, 497 
. 124, 125 


134 
+97 
129 
39, +0 


. 124, 125 


135 
132, 136 
135 
134 
132 


132 
132 
134 
134 
135 
132 
132, 134 
133, 134 


xlv 


INDEX. 
PAGE 
CONTRACT OF SALE—contd. 
effected how es Ges - 137, et seq. 
elements of Sea p 123 
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postponed 


reasonable must be in, if none fixed. 


a question of fact ... 


Sunday 


too little, of 
too much 


transfer, by, of documents of title 
transit ended by—see Rate in Transit. 
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what is " 
DESTINATION-—see Stoppage. 
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particular, fixed by contract ... 
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where gives a right of rejection on - 
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—see English Law. 
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where suit for price T - 
DISPOSAL, right of—see Right of Disposal. 
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DIVISIBLE, what contracts are 
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boná fide transfer 
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endorsee, position of T Di E 382 
endorsed conditionally " 378, 444, 445 
need not show that it is viranstetable as 445 
fraud, obtained by .-.. -— - 375, 377, 378 
good faith ... Di 381, 382, 451, 743 
goods must relate to ascertained i ... 241, 380 
445, 446 
represent goods ... Se oe 444 
show title to ae Po 378, 444, 446 
where no iu 141, 197, 245, 380, 446 
estoppel, by issue of jus " ve 380 
lien, effect of transfer on se SS Sg 243 
to sub-buyer SS ee 436 
mate’s receipts, not M - 380, 447, 448 
negotiable by custom or intention e 320 
notice of defect in transferor's title — — . 381, 382, 
448450, 742 
obtained, by fraud  .. i soe 375, 377, 378 
under the contract, must be ës - 376 
voidable contract under ... SS 416, 417, 425. 
451-455 
without consent T Se 320, 350, 351 
payment, where made - ius 380 
pledge of, as atfecting right to stop tet .. 383-388 
title e e. 457-459 
before pledgor’s title accrued - " 444 
priority of pledges es I b 459 
where two pledged sus m SE 444 
pledged, tender of, bad wes Se ep 740 





possession, transfer of title by person in, of—see 


Parties. 
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DOCUMENTS OF TITLE—contd. 
railway receipt, under s. 102 ... 


represent goods, must 


under s. 108 ... 


where accepted ... 


representation, may be a, by usage 


shipping notes, not 


stoppage, right of, defeated by taaie of 


while goods in transit ... 


stolen 


title, must show 


transfer after notice to stop ... 


after sale 


authority, by person with 
before transferor’s title accrued 


bona fide 
lawfully 


made, how ... 


under s. 102 
under s. 108 
value, for Se 
onus of proving 


. 442, 444 
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373 
447 
244 
379 
742 
380 
370, 
373, 374 
382 
377 
444 
383 


370, n. 2, 444 


377 


381 
376 


371, 376, 377 
. 374, 375 


374, 375, 443, 444 


transferable, purporting to be 
need not purport to be 


two dealt with, where 
unendorsed ... 
unstamped ... 


usage making transferable 
value for T 
antecedent debt ... 

bank giving credit for 

credit, transfer on H 
creditors, assignment for benefit of 


what are under s. 102 


exchange 


necessary to defeat right to stop 
title, to pass 


wrongful delivery under 
pledge subsequent to 


, | 387, 388 
. 416, 441 


. 376, 383 


376 
244 
445 
382 
742 
371 


. 380, 742 


387-388 
387-388 
388 
383 
441 
441 


372-374 
446 


. 379, 380 


444 
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DURATION of right to avoid—see Rescission. 
of transit—see Stoppage. 
of warranty " RA » - 639 
DUTY, new import, payment of Di eg ... 288, 289 
EARNEST e - "s a - 141 
history of  ... se T mes ... 127, n. 3 
return of  ... 141 
ELECTION accept, to, part performance viene rest 
impossible .. P p ue 571 
alternative conditions; as to Se - 45 
avoid to—see Rescission. 
joint right of, first, valid - se gës 744 
option to deliver by instalments, as to iss 252 
revocable, when Sen uis — 45, 188-191 
repudiation, to accept van T" .. 518, 541 
waive tort and sue on contract, to - .. 136, 739 
warranty, to treat condition as a ... 500, 515 
ELECTION to appropriate Voc jn .. 179-200 
amounts to, what  ... e Ss a 183 
another’s goods, of ... - ee Sen 186 
anticipatory assent to defective os .. 186, 187 
appropriation, second eg bs i 189 
by bills of lading ... m a 198 
assenting to defective TN Ss se. 188 
by mistake, rejection after- 
wards - -— 186, 187, 188 
breach, when, occurs, if defective - 200 
bulk, of undivided quantity out of — ... 184, 198 
where sale out of, right of, exists o" 164 
cargo, as to an entire SEN m ine 178 
a severable jas T -- 186-187 
carrler agent to receive not to accept ... 193, 194 
delivery to, is ea Bi gg 193 
mere shipment not  ... pus e 194 
right of control reserved ... 194, 195 
C. I. F. under contract xs gg .. 198, 199 
condition, effect of unfulfilled ges 185, 194, 200 
subject to, imposed by contract ... iss 196 
conform must with contract ... - 185-186, 187 
option to accept, if does not ... est 186 
control reserved, effect e Ge ... 194, 201 
defective. of, is no election at all zi Ge 189 
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ELECTION to appropriate—contd. 

defined - oe zi ... 179, 182 
deliverable, where Boda not . T m 184 
despatching goods, by Se pui Res 199 
duty of seller Ss SES - os 186 
English rule of kis T à; pu 179 
depends on vonmmencementot act ... 179 
intention disregarded Se ... 179, 181 
reason for T" e geg 181 
question of law ... ek m 160 
exercised how SN -— - "m 183 
final once made TT ee Ss goe 188 
future goods, as to ... T "e 182 
goods must be of correct kind e ... 186, 187 
and quantity .. - ET .. 186, 187 
Indian rule ... Se ge ee - 182 
question of fact ... T - 183 
cases.. T ee .. 183, 199 
depend: on seller S selection - m 182 
shipment, as to D , ge 199 
inspect, does not affect right to b»: .. 175, 176 
insurable interest  ... SE si ae 186 
intentional must be ... on e T 188 
irrevocable ... TT Se Iss 188-192, 193 
after acceptance of wrong goods. ... 174, 188 
item, as to each wee Se . 186, 187, 191, 193 
mistake, by — oe T sae 188 
notice of, no need for ... s ... 185, 199 
once made is final  ... aa .. 188-191 
suggested qualification Se 188 

option to accept goods not in conformity with 
contract kis geg 186 
part of ‘ie "— - 184 
property does not pass, until DECH) 187 
part as to ... : "T T gg 187 
as to each -— "is m -" 178 
irrev cable when - ges 193 
tendered when right to accept  ... 187 


tender of, good if tender of rest excused in law. 187 
not if, after part is destroyed rest is 
tendered e ee T 187 
price not ascertained ges e pis . 183, 184 
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ELECTION to appropriate—contd. 


property, after irregular 
vests on assent thereto 


anticipatory assent in such a case 


passes, when 


quantity incorrect (see under Delivery, quantity). 


reject, right to if defective 


even if assented to by mistake ... 
rejection of first, right to make second 


revocable, not 
other elections are ... 
right, when. arises 
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623 

187 

188 

. 164, 168 
640 
. 188, 192 
188 

189, 191, 192 
188-191 

191 

179 


of disposal, where D BE Right of 


Disposal. 
second ie wee 
selection, sufficient in India 
shipment by e 
property to pass on 


must be of correct goods ... 


to correct port ... 
...170, 192, 227, 228 


subsequent assent unnecessary 
tender, rejected 

requisites of, after 

right to make second ... 
unascertained goods, as to 
undivided goods, as to 
where no carrier intervenes 


ELECTRIC POWER—sales of 


ENABLING A WRONG TO BE DONE . 


189-191, 192 
182 


..169, 193, 194-199 


. 193, 194 
186 
186 


191 
186 
189 
183-184 
198 
192 
614 
. 423, 426 


ENGLISH LAW—changes introduced by the Sale of 


( OQ 


Goods Act. 


assent to sub-sale, defeats right to stop s. 47 


340: 


bailee, where seller is buyer's, right of lien on 


mere default 


delay in taking delivery shifts xis to Buyer s. 20. 


313 
224 


deliverable state, notice must be given that 


specific goods are in, s. 18, 2 (3) 


expenses of putting into, clearly stated, s. 29 (5). 


144 
264 


implied condition of fitness depending on oppor- 


tunity to examine ... 
lien, where seller buyer's bailee 


le 
gle 


610 
313 
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ENGLISH Law—changes introduced by the Sale of 
Goods Act—contd. 
notice to enable buyer to insure goods sent by 
sea, s. 32 (7) eg , m 251 
part of goods retained, Contract rate gayable for, 
s. 30 (2) ... n .. 641, n. 5, 644 
reservation of right of contiol where bill of la- 
ding and bill of exchange sent to buyer Di 215 
stoppage in transit, assent to sub-sale defeats 
right of, s. 47 Sg .. 340-371 
expenses of re-delivery after, s. 46 1) uw 396 
tortiously taking possession ends right, s. 45 (2). 368 
title, warranty of freedom from charges OP 589 
quiet possession .. 589, 593 
decisions under, how far applicable in India e 107 
differences between and Indian, agent, notice to, 
must to affect principal be in course of the 
transaction " : ie . 450 
assent to sub-sale defeating right to "M es 340 
capacity to contract SN l .. . 12, 735 
conditions, waiver by passing of to ge 545-552, 
603, 622 
damages for fraud  ... - - e. 475-477 
misrepresentation ... e 475-477 
no distinction between, for breach of 
implied conditions of description or 
. fitness, and quality p 691 
non-delivery, for where sonda rightly 
rejected ... " T -. 684-686 
notice, need for of claim for, were —_ 
ance after due date ... . 519, n. 5, 
666, n. 1, 
unascertained goods, claim for, as to. 519, 
566, n. 1, 689, 696 
reputation, loss of  ... i s 666 
debtor, need not seek out his creditor ... D 280 
defect, discoverable by p. effect on 
implied conditions Së 605 
delay in taking delivery passing, “tisk to büver u 224 
deliverable state, notice that specific goods 
arein  .. - pes s me 144 
delivery, demand for... wee pet .. 231, 256 


h 


a 





Ixxiv INDEX. 


PAGE 
ENGLISH Law, Differences between, and Indian 
—contd. 
delivery, time for Se 5 - Di 66 
earnest, as passing to RES T "T 141 
election, as to what amounts to - en 182 
goods, definition of  ... e" Sos 123 
implied condition of denomination under any sale 605 
of fitness — , —€ 610 
reliance on seller's judgment ... 610, 611 
seller's business to supply .. e 610 
impossibility, effect of - - Sg 568 
inspection, as to ve e en e 625 
intention, governing contracts of sale ... 102, et seq. 
lien, when seller is buyer's bailee sas i 313 
quasi Di ae - ps 299 
market overt ep és Se 425 
misrepresentation innocent, ege of ... £453, 472 
making good ... - jd 2 476, 477 
means of discovering the truth ... - 474 
positive, not warranted by knowledge ... 475 
mixed delivery ge i a ses 641 
notice, to agent "m E oes 450 
part of goods returned, only, value er? 641, n. 5, 644 
passing of the property iin S T 127 
earnest, by giving pns geg i 141 
implied agreement to postpone payment, 
need of m gen SN .. 139, 140 
waiver as, of conditions ... 545-552, 603, 622 
payment, of less than debt due may be 
satisfaction ish iss 288 
tender of, demand for a See T 294 
production of the money eg 290 
place of delivery e e en 259 
perish where goods, price payable before 
delivery -— .. 120, 121 
postponement, consideraa for i 264 
provisions, implied condition on sale of. Ta 594 
remission, consideration for ... Se .. 111, 112 
resale Ss et pia S 398 
Statute of Frauds, See gi — 624 
tender, see supra payment right of in- 
spection on A Sp ves - 625 
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ENGLISH Law, Differences between and Indian 
—contd. 
time of performance - T ... 202, n. 10 
title, implied warranties of Pu Wi 587 
joint owner’s power to pass T 451 
possession under a voidable contract 
sufficient to enable buyer to 
passa  .. .. 439, 451, 452 
principles of, how far applicable to India. 5 
ENTIRE CONTRACT— 
acceptance cannot be divided Sex SES 266 
of part waives right to single delivery .. 252, 267 
precludes rejection of the rest. 265, 505, 556 
prevents party setting up that it is an 505 
waiver of right to reject for breach of 
condition by ges e. 552-557 
failure of consideration under T - 119 
impossible, part, where xs see D 571 
instalment contracts are prima facie ... e 571 
when  ... .. . 265, 267, 503-505, 508 
interest in land and for chattels, for... - 219 
invalidity of part  ... SN " .. 54, 118 
land and goods, for ... us ee Se 219 
part delivery under ... - e e 267 
part, may be rescinded in  ... in m 571 
rejection of part, shows it is not entire iis 267 
when a contractis  ... m es 4. 53, 504 
EQUITABLE CHARGE ... T" on 334 
EQUITY, future goods, MN o of I 229 
no appropriation by . ius iss js 173 
specific performance in --- 119, 714 
time, rule as to, not applicable to commerical 
contracts . € -— ge , 514, 515 
ERRORS e os Pus SE - 49 
ESCROW " - u " 56 
ESTIMATE of price prov isional " d n 126 
of quantity... T -. 66, 67, 267-269 
representation, merely a gë ER 471 
words of geg I +--+ 66, 67, 267-269 
ESTOPPEL— 
admission by owner, raising ... T et 420 
ambiguity, no where IT e — 422, n. 3 


Ixxvi INDEX. 

ESTOPPEL—contd. PAGE 
appropriation as to ... - e ... 166, 167 
assent to sub-sale by a a . 318, 420 
attornment by Säi 167, 241, 321, 420, 421, 422 

mere, not enough T ... 421, 422 
authority to sell, as to ... 419, 742 
apparent, of officers ol a company  ... 422,#. 5 
ostensible... - T Ge 420 
bailee, of, may be  .. e E aye 167 
seller not discharge by ... wae ... 241, 245 
where no goods "ux T T 167 
blank, documents, by issue of SS 423, 424, 742 
cause of action gives no is e € 471 
conduct by, inconsistent with rights  ... e 518 
of owner, depends on the — 742 
delivery under an agreement for sale or return 
does not raise an ... SES ..419, n.9, 434, n. 1 
delivery order, by giving ies geg 167, 421, 743 
in blank Se Sé 25 .. 423, 424 
distinguished from fraud, representation and 
warranty ; - -— . 471, n. 5 
documents of title, by: issue of i 320, 421, 743 
electing, by, to treat property as passed .. 167, 168 
election and es - zs 191 
enabling a wrong to be done, by Së eg 424 
holding out, by T n as . 420, 424 
knowledge, none if  ... seh eu 420, n. 2, 422 
of sub-buver, immaterial when owner 
is estopped ... is ...420, n. 2 
lien, as to " D Ges - 423 
mistake, not necessary for .- e P 167 
mistake in sample, by s ; " 599 
notice of intention to abandon —( «dues not 
raisean ... s ges My . 423, n. 1 
ostensible authority ... - d .. 1419, 420 
possession, merely giving does not raise an — ... 419 
precluding owner from denying authority to sell. 419 
prejudice, depends on to plaintiff D ... 420, 421 
what is enough iun e? , 321, 421 
promise in futuro, none by ... T ivi 423 
prcperty, as to passing of — ... SES 166, 167, 168 
representation must be relied on T .. 420-422 
there must be a e ... 420, 422 
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ESTOPPEL—contd. PAGE 
repudiation until accepted is not . 526, 527 
sales bv ns aad id 118, 136, 742 
sample, in sales by l ; Se 599 
second tender, right to make barred bv ix» 192 
set-off against agent, available by . 719, 746 
sub-buyer with knowledge that owner is estopped. 420, n.2 
sub-sale, may take effect by .. 318 
title, as to buyer's 419-422 
treating property as passed, By 167-168 
transaction as or sale 118-119 
unascertained, where goods are. 166, 167, 380, 422, 446 
unauthorised sales good by T is 118, 136, 742 
usage raising ges Ss et ve? 742 
where no goods - T ... 167, 245, 380, 446 
EVENT, salesdepending on ia is 259, 479, 577 
notice of, when necessary d 259, 498, 577 
EVICTION, condition of title against 587 
EVIDENCE-—see Interpretation. 

EXAMINATION, right of — 625 
acceptance, before buyer's right of ... 625 
acts of ownership — 631 
closed packages, tender of ... 272, 626 

condition of conformity with contract, not 
excluded by . 600, 605 
precedent to payment - 272, 276 
unless goods at sea 276, n. 
consumption, when permissible 631 
contract, excluding right of Sen 276, 625, 626 
default, rendered ineffective by seller’s . 628, 633 
election, where right of ids ips 276, 277, 623 
express condition, effect of on 620 

faults discoverable by effect on implied condi: 
tions (see Defect) .. 573, 600, 604, 606 
sale with all ads 627 
fraud, ineffective owing to seller's . 628, 633 
implied conditions, does not affect .. 573, 600, 604, 606 
Joint survey e - Sé 629 
latent defects . 628, 633 
nature of, allowed e" eg 545, 629, 631 
opportunity, reasonable, seller must give. 573, 625, 626 
payment before, right of .* 272, 276 
no waiver of right to 627 
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EXAMINATION—contd. 
place of 


shipped ... 
latent defects, where 


opportunity, where no, at place of delivery 628 


goods packed far delive 'eryto pub buyer zs 


PAGE 


627-629 
627-628 
628 
628 


pledging, effect of, on right of 631 
reasonable acts of 631 
refusal to allow 626 
of part ... 626 

resale before opportunity for 632 
generally is acceptance 631 

right of, before acceptance 625-633 
sample, right to compare with bulk 626 
specific estoppel, right of as to . 621, 622, 623, 626 
sub-buyer, not generally allowable by 633 
except by agreement 627, 633 

survey, right to a . 272, 629 
tender, on 626 


invalid vithont an opportunity for. 276, 626, 629 


time for 


ge . 626, 629 
conduct of seller may extend 629 
custom limiting 629 
delay in 629 
limit, must be a, to 276, 630 
usage, by geg Gei Se 626 
waiver of Së "" 272, 627, 629, 631 
waiver, after defective Election 623 
compensation, is not of e 272 
payment is not - 627, 628 
what allowable , 629-630 
EXCHANGE money, of, warranty of goodies on 638 
sale, nota  ... ini 125, 133, 134, 135 
same principles apply as to a sale 135 
EXCISE, increased or decrease of, duty 288, 289 
EXECUTOR, power to sell € 419 
selling as owner À T 442, n. 2, 742 
EXPENSES carrier's of redelivering after stoppage ... 396 
deliverable state, of putting goods into 264. 
keeping goods, of, rightly rejected 687 

where buyer delays in demanding or 
taking delivery ... . 258, 62, 
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EXPENSES—contd. 
wrongfully rejected - eas 409 
lien, of exercising " - ... 305, 306 
re-delivery after tonnage m , 396 
recovery of by seller from buyer's 
estate Sg ge . 396, n. 4 
resale, of - .. oe Di 404 
stolen goods, of Leaping » m 456 
EXPRESS AGREEMENT may vary implied condi- 
tions ; age 585 
risk, determined by  ... "i she 222 
EXPRESS CONDITIONS—see Conditions. 
FACILITIES, failure to provide  ... I 522 
reasonable, implied agreement to give .. 737 
FACTORS ACT, English ... D | 131; 425, 426-428 
Indian ... aus 372, 373, 425, 426, 429 
repealed - geg — 429, 441 
FAILURE of consideration—see Consideration. 
FAULT delay in delivery by, effect on risk ... .. 223-225 
sales with all faults js gét 462 
FINISHED for property to pass De? must be ... 143, 144 
FITNESS—see under Conditions (implied). 
FORFEITURE of deposit .. e Së ... 127, 405 
of payments under fire purchase agree- 
ments ... ee e eg 161 
FORMAL CONTRACT, condition for a Se 488, n. 5, 573 
waiver of . T " 745 
FORMALITIES for contract of e no special xs 109 
parol proof of contracts T e 109 
novation, for 110 
remission, for 112 
FRAUD ... -— fes - 460-470 
acceptance obtained by T see -.. 630, 634 
agents, contracting out of T e e 497 
ambiguous statements ves vis - 466, 467 
avoid, right to, for  ... en zm I 461 
essentials for Se ep - 460 
insolvency of representors ... 453, 454, 470 
prejudice to fraudulent party $a 453 
sult to =. 469 
third parties acquiring Weis. 416, 453, 467, 469 
time for ... .. 453, 454, 461, 468, 469 
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waiver of ... = ... 454, 467, 468, 469 
knowledge necessary for 469 
laches 469 
onus of proving 469 
whole contract, must be of ... 469 
unless severable 469 
avoidance, rights on ... 470 
belief, want of, essential to action for decet 462 
what is 462 
concealment active "S 462 

condition, in procuring or preventing fulfil- 
ment of SS »- 2e. 573 
construction of document, representation as to ... 465 
contract, need not relateto the substance of the 472 
contracting out of  ... oa T 49, 463, 497 
of agent 49, 497 
essential for action for deceit 462 
not necessary for avoidance - 461 
damages - 464, 473 
deceit, action for . 461, 472 
defects concealed by u 593 
defined .. 461, 462 
enquiries, effect of maine 467 
fact, representation must relate to 464 
failure of consideration owing to 461 
false, representation must be 460 
onus of proving falsity T 463 
time when must be shown to be 463, 464, 465, 466 
substantially true 464 
faults, in sale with all ges - 495 
induced, must have, consent to BETEN 460, 465, 466 
or any part of it -— - 460, 461, 469 
onus of proof that it did . 466, 467 
what amounts to +64 
intention, statement as to 464 
knowledge of falsity, representor's SR 460 
representee's ... 465, 466 
before position altered 465 
onus of proof of oe 466 
of time at which acquired . 468, 469 
law, representation as to . 464, 465 


FRAUD—contd. 
making good representations ... 
means of discovering the truth 
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476, 477, 743 
462, 466, 474 


motive immaterial .. 462, n. 2 
non-disclosure, when 463 
after subsequent Enawisdse 463 
option to affirm contract "T 467 
part as to, of the contract ... 460, 461 
test whether it relates to a term of ilie contract 461 
party, the other, must be responsible for 460 
prejudice to fraudulent party by delay 453 
promise, mere eg 464 
with no intention to fulfil it 464 
repudiate, right to, for—see supra Avoid. 
restitution after avoidance ges 470 
476, 545, n. 2 
sale with all faults pes . 462-463 
voidable contract is only for ... 467 
unless it negatives consent 467 
waiver, by affirming the contract 469 
knowledge necessary for 469 
| 469 
onus of proving seg 469 
warranty, in breach of — 488 
whole circumstances may amount to 464 
contract must be avoided 469 


FREE ON BOARD, contract— 


delivery under 
meaning of 


explained by usage 
pay, duty to pay under 
property in goods, passing of, depends on form 


of the bill of lading Se 
reservation of right of control in case of 
risk, under ... 
shipment under 
specific goods, of 
transfer-of, property on 


stoppage of, goods under 


usage as to 


FREIGHT— 
carrier’s and right to stop 


seller need not tender before stoppage 


159, 252, 253 
252 

dead 92 

. 279, 289 


253 

sis 253 
222, 252, 253 
. 222, 253 
159 

. 222, 253 

253 

92, 253 


» 365, 366 
394 
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FUTURE EVENT, an express condition 583 
FUTURE GOODS— 
appropriation of . 169, 227 
assignment of - 229 
contract of sale of 124, 162, 227 
definition of ... 123, 124 
entirety of contract where some are Së 504 
potentially existing . 168, 229 
present sale of Se 162 
GAMING, or wagering contract, void . 117, 118 
definition of 118 
parol evidence to prove nature ee 118 
GIFT  .. 132 
GOOD FAITH, spent. where notice “of want of to .. 448, 450, 
742 
definition , . 381, 451 
necessary under s. 102 .. 370, 374, 381, 382 
under s. 108 .. 374, 448-451, 743 
notice of lien . 381 
of non-payment » 381 
effect on right to stop 381 
title 450 
onus of proving Ss 451 
stoppage, for transfer of documents to detent . 370, 374 
voidable title, necessary for beds of goods 
with a : wae T 451 
GOODNESS, implied condition of, 1 no ; ... 603, 619 
unless part of the description . 607, 619 
or by usage — 592 
GOODS— 
acquisition by seller depending on a contingency. 229 
attached, sale of T sis ii 418 
stoppage of ... 337 
crops, growing 124 
dedicated 124 
defined , , 123 
distrained, distrainer cannot buy 128 
documents of title, are not 124 
electricity s 614 
existence, not in, sales of , 124 
future, sales of (see Future Goods) 123, 124 
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gas and water i - 
immoveable property, sold together with 
interest in land e - 
made to be ... 
meaning of 
mixed, sent, with other goods 
money is not, unless sold as a curio 
potential 
severed, to be from land 
sea, delivery of, at 
shares 
specific, defined n 
standard, each item to be of a 
transferable, which are not 
trust, sent on, to sell 
unascertained—see Property. 
GOVERNMENT PROMISSORY NOTES— 
change of not a sale » 
GROWING CROPS, sales of 
HALF NOTES, payment by 


. HIRE PURCHASE agreements Serge of pay- 


ments under 
buyer, hirer is not a 
demand for return does dt end the 
contract 
forfeiture of payments 
hirer's position SS 
cannot pass a good title 
intention of whole document governs 
irrevocable offer by letter, is a 
letter’s position 
offer, irrevocable , 
price payable by insteimente: dis- 
tinguished from sale with 
property, passing of, under 
where security given 
sale, is not a, until conditions fulfilled 
security given for price ON 
HOUR (see Interpretation, time) . 


HYPOTHECATION, not allowed by English law. 


but at equity 


. 333, 334 
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219 
124 
148 
123 
640 
133 
168, 229 
124 
159 
123 
546 
643 
124 


133 
124 
288 


160 
161 


739 
161 
161 
161 
160 
160 
160 
160 


... 160, n. 4 


134, 160 
. 160 
134 

160 

66 
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tender of, resale bad after ... 399, 400, 401 
profits on se m .. 404, 405 
property must have passed iva ive 399 
proof of, price ... is ee ... 408, 409 
reason for right ... Sp e me 398 
remedy not seller's only ... m" - 409 
repudiation after — T i 401 
rescission = eps dis es 400 
alternative right - goe 401, 409, 410 
resell, seller not bound to = a 410 
seller may buy at ges a e 403 
where buyer’s bailee s yes 403 
second buyer, title of e geg Së 407 
wrongful at SN ees .. +07, 408 
tender of price ges Ss 399, +00, 401 
time allowable for ... n de 400 
wrongful resale after e - 406 
time. must be within reasonable ... Se 402 
tortions where invalid  ... - Sg 406 
no default " soe " 406 
tender of price, after . ges ... 400, 406 
unfair ove -— — 405 
who may resell ... T - Ke 403 
wrongful effect of m Se ... 405, 406 
action for ... D - om +06 
Where property not passed ... ous sek 415 
express power, under . s .. 412, 413 
perishable goods T iss .. 411,412 
rescinded, contract iva = TE 415 
right of control, reserved T ee +14 
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RESCISSION, right of — 


bankruptcy of buyer, no ground for 
after of other party 

breach of condition, for 
of warranty for 

defined, right of 


delay in delivery, when sufficient for .. 


in payment ... 


deposit, restitution of after ... 
effected, how 

fraud for ... us Gen 
insolvency, gives no right of ... 


PAGE 


235, 523, 646 
. 453, 454 


...518, 620, 636, 710 


538 

. 500, 685 

- 745 
301, 302, 535, 
574 

.. 540, n. 7 
500 

oe 460 
235, 523, 646 


effect of notice that contract will be aban- 


doned after 
prevent, does not 
lien, exercise of, is no 


notice of intention to repudiate Reg per- 


formance in reasonable time 


235 
. 453, 454 
322 


310, 514, 515 


after insolvency of buyer 235 
misrepresentation, for 460 
money paid, recovery of after € 540 
part of agreement, no right to .. 540, 647 

except by agreement ... 571 

part performance, after 539, 544 
property, revests on 571 
repudiation, wrongful, justifies . 541, 561 
resale, is not e ee = - 405 
restitution, not necessary for. 470, 540, 545, 557, 562 
suit, after to construe T T" 743 
third parties, when rights of intervene 416, 453 
time allowed for 453, 454, 461 
waiver of, right of . - 454 
by acceptance of part performance .. 939, 543 
where equivalent given 544 


RESERVE PRICE (see Auction Sales) 


RESTITUTION 
not necessary for right to rescind. 470, 540, 545, 


stolen goods, of 


RETAKING goods owner’s right of 


seller, after delivery 


716, 728, 732 


557, 562 
456 

bes 648 
e. 647, 648 
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RETURN 

bailee, bound to " .. 245, n. 3 
damages when goods rightly Eemere, 685-686 
expenses of returning rejected goods ... 644, 687, 688 
instalments of, received ve: Geng 265, 505, 543 
rejected goods, no need to ... - SQ. 637, 644 

right of, express ` — — ... 499, 500 

how determined T 499 


latent defect, where 


time for runs from receipt of Sege ... 499, 


499 


711 

usage as to si ge 500 

where only remedy Sos 500, 711, 712 

risk while right exists aes 712 

sale, or (see Sale or Return). 

RIGHT OF DISPOSAL, reservation of 201-219 

appropriation may be subject to D ... 161, 201 

none, if final s 203 
where buyer only bound to take particu- 

lar goods : e 203 

bill of exchange, more advice of drawing is nob 209 


sent with bill of lading to the buyer ... 213-217 


to the seller's agent - .. 207, 208, 
209, 213-217 


where for too large an amount. 573, n. 3, 740 

bill of lading agent, in name of seller's 213 
buyer's name, in, generally no reservation. 207 
retained by seller ... ...206, 207, n. 2, 211 
stamped copy retained by seller 207 
subsequently endorsed into 206 


(50 


captain, bailee of party indicated by ... 205, 


exceeding his authority ges 350, n. 1, 
conditionally endorsed ... Sen soa 213, 
draft to be sent on receipt of — ... 208, 
endorsed to buyer = - ... 206, 

sent to seller's agent 

subject to conditions Ges ses AE? 
fictitious name in . - 
form of, not conclusive ... n ss 
fraudulently obtained  ... e . 208, 
onus of showing no reservation of i in seller’: S 

name " : 

pledged by seller e ges 
ole 


e 


250 
740 
216 
209 
207 
207 
216 
205 
740 
209 


206 
740 
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seller’s name, in - . 202, 205 
as buyer's agent ... . 211, 212 
property does not pass till endorsed. 213 
solely to secure price — 212 
transferable, is not, till endorsed 742 
sent to buyer with bill of exchange. 208, 213-217, 740 
to seller's agent 207, 208, 209 
to secure payment 213 
set, effect of retaining one of a 208 
stamped and unstamped... "T 207 
copy retained by seller ... - 207 
unendorsed sent to buyer Sg -.. 207, 213 
buyer's ship, goods sent in ... 203, 204, 207, 210, 344 
packed in, bags sss .. 203, 214 
carrier, on delivery to 194, 205 
named by buyer ae 194 
chartered ship, goods sent in buyer's ... 207 

conditions, authorised by contract must be if 
property has passed 202, 204, 248 
imposed by the contract 216 
reserved, until fulfilled 203 
unauthorised, effect of 204 
may be authorised by assent 740 
Contract Act, under.. is 201 

contract, seller cannol. contrary to, if gee 
has passed ..196, 202, 204, 208 
where, imposes terms 216 
credit, giving does not prevent T 211 
delivery, effective after .. 202, 204 
English rule - . 201, 215 
free on board, where contract is 253 
freight free, where goods are sea 210 
fraud cannot be defeated by ... . 209, 210 
effected by 208 
Indian decisions as to is 219 
intention, a matter of 201, 214, 219 
determined, how .. 210, 211 
ineffectively expressed .. 208, 209 
to act as buyer’s agent . 211, 212 
to secure the price... 212 
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to withdraw the goods from the 
contract " A e 212 
land when carriage by T€ sist see 206 
lien, seller may only intend to preserve oa 212 
mate's receipts blank, in, retained by seller  ... 740 
seller's name, in Sé gai 206 
trust to be held in by the Gave: er " 209 
wrongfully taken by seller iius ee 208 
merchantile usage, must be done according 
to SE eg ns T 201, 208, 209 
method of reserving deg i - 206 
onus of showing none, where documents in 
seller's name - ae D T 206 
paid for, where goods are  ... Uu" 203, 210, 211 
payment, property to pass on ge sa 210 
tendered ... Se 203, 212, 217 
pledged, bill of lading, effect of ms Sp 740 
possession, where buyer takes contrary to TF 204 
where reserved to control ... .. 217 218 
presumption of, if bill in seller's name. 202, 204, 205, 210 
if carrier's receipt in seller's name. 206 
if mate's receipt is in seller's name. 206 
onus of showing it is not Se 206 
rebuttable jos ge = 210 
how " .. — 211, 212, 214 
how not  ... T ... 210, 211 
seller where is buver's agent mu il. 212 
solely to secure price  ... .. 212, 214 
usage may vary... wës T 253 
price, solely to secure TN - ... 212, 214 
tender of m - mu ss 212, 417 
property, does not pass where e .. 217-219 
until subsequent act Se -- 205, 217 
passed, where, no right of save by | 
contract sad — ... 202, 204 
unauthorised conditions effect of. 204 
seller, where, buyer’s agent ... ... 212, 218 
solely to secure the price  ...212, 214, 215, 218 
rebuttable, presumption of, is... jos 210-212, 214 
resale, after, while buyer in default  ... 214, 218, 414 
risk, passes where solely to control possession ... 217 
n. 7, 218 
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RIGHT OF DisPosAL—cortd. 
not otherwise  ... T -— ... 217, 218 
seller acting as buyer's agent ae ... 211, 212 
shipment, buyer's shipin  ... Sep 194, 203, 204 


complete, not, till bill of lading taken. 194, 205 
person, is on behalf of, indicated by the 


bill of lading - SES 205 

solely to secure the price - Ss ... 212, 214 
specific goods, in the case of ... .. 161, 201, 202, 248 
tender of price, effect of - - .. 212, 217 
unascertained goods, on appropriation of ges 203 
unauthorised conditions jas T" — 204 
assented to by buyer ... Sg ge 740 
unsuccessful attempts to ge Se - 208 
usage may affect is ges SR bs 253 
where may be sis . . 203, 207 


wrongful obtaining of documents does not defeat. 209, 210 
retainer of documents does not effect ... 208 
RIGHTS OF THE BUYER— 
before delivery. 


agreement to sell, where only an ps 649 
damages—see Damages. 

property passed, where ia .. 713, 714 

specific performance ... m ... 119, 714 

after delivery š m - . 647, 715 

conversion, suit for... se vee 714 


damages—see Damages. 
for breach of condition as defence 


to suit for price T ... 300, 650 
property where passed See ... 713, 714 
where not  ... - — 649 


rejection—see Rejection. 

return, right to—see Return. 

rescind, for breach of condition, right to— 
see Resctsston. 


tender when defective ... - T 649 
where clause against compensation  ... 650 

RIGHTS OF SELLER— 
delivery after, only an action for damages .. 301, 647 
except by contract Se m 647 
unless delivery for special purpose. 240, 312 
where no demand for - ges 530 
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RIGHTS OF SELLER—contd. 
payment after Se SR 403 
personal, where property has not Paned ... 296-299 

action for damages generally the only remedy 296 
for price, when it lies is 297 
goods to be manufactured, where Geh 
repudiated damages ... des eee 520,5. 4 
insolvency of buyer (see Insolvency) ... 301, 302 
in instalment contracts "S geg 235 
price when recoverable (see Action for 
Price) » oa ... 207-298, 299, 300 
rescission, right of "- 301 
value of any goods Stee afer, 
recoverable ... - : 298 
where property has passed action for price 299 
after delivery only remedy ... 301 
except by contract ës 301 
insolvency of buyer, effect of ... T 301 
delay in payment effect of SES .. 301-302 
interest when recoverable m 93, 97, 301 
rights against the goods, lien (see Lien) .. 303-322 
position of seller exercising ` 302 
possession obtained by buyer ends all 
special Sé geg —.. 301, 302 
quasi lien ` - wee — 298, 299 
resale-—see Resale. 
stoppage in transit—see Stoppage. 

RISK ... Ge — Së -— wee 220-227 
accretions follow... op $35 — 225 
agreement as to ... Sas gë sji 220 
assuming, buyer, of delivery ... "P nn 225, 226 

presumption from ... ge T 221 

bailee, where buyer is eee oes wee 224, 225 
where seller is ene se oe. 224, 225 

cargo in, a... ges ee 221 
carrier, seller's duis ig make liable $us 225, 250, 251 
chance, when buyer buys a ... be spe 591 
contract may provide for  ... Gen -— 220 
C. I. F. contract, in Sg Sg 198, 222, 226 
criterion of ownership, no ... See eee 220 
delay in delivery, effect of  ... ge wee 223-225 
passing the property wee ove 224, 225 
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delivery, buyer taking of 
delay, in taking 
destination, where to be at 


seller failing to make carrier liable for. 


time, to be at a particular 


destination, attaching only on arrival at 


deterioration in transit of 
exceptional 
divided, may be 
election, after defective 
entire contracts, under 
F.O.B. contracts in 
increments follow  ... gës 
insurance, presumption from 
intention. depends on 
shown by contract 
course of dealing 
usage ... 
jettison, where 
jus disponendi reserved, were 


merely to control possession. 


lien, where seller hasa 


merchantable condition, of arrival in ... 


ownership, attaches generally to 
criterion, no. of 


222, 252, 


evidence, clear, to show does Bot 


attach to 
perishing of specific goods 


price, not payable wholly or in part until delivery. 


provisional estimate of 
property, generally goes with 


sse 220, 


proof, clear, required that it does not. 


reject, where right to 

reiected goods, in ... 

resale, where delay in 

reserved, right of control, where 
return, where right of 


... 226, 


risk attaching to one party, SE as to pro- 


perty from — See See 


sale or return, in contracts for 


157, 226, 
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shipment, to pass on Sie Se — 220 
specific goods, perishing dée Dus us 223 
stages, to pass at, of completion bus "T 221 
stoppage in transit, after ` ... vs wee 226, 227 
time of delivery where essential ge ee 223 
trade usage as to ... ses e — 220 
transit while goods in Ges Ss .. 226, 227 
deterioration in € 225, 252 
SALE -—see Contract of Sale. 
by non-owners—see Parties who can sell. 
defined Sé T gis we 124 
SALE OR RETURN 156-158, 711-712, 739 
acceptance under ... s ses see 156, 158 
agency, distinguished from ... . 156, 4. A 
bailee is not a buyer SS e . 434, n. 4 
party entrusted isa  ... PR 739 
bailment, unless authorised, ends sition Ses 157 
cash, payment, where a condition to passing of 
property .. : is . 134, 158 
conditions to passing of DISDSHY . 134, 158 
credit need not be on Se $5» ^ 158 
custom, liability for goods by Se geg 157 , 
del credere agency distinguished from ou 135 
delivery to another on sale or return, ends  ... 739 
where authorised 157 
distinguished from agency . 156, n. 3 


419, n. 9, 434, n. + 


meaning of 157-158 
non-return passes the propery . 157, 739 
notice of rejection ... 157 
offer irrevocable Ss 158 
option to return . 711, 712 
passing of property... 134, 156, 158 
condition against . 134, 158 

perish, where goods ... ‘ve 157 
refusal to pay price asked . 712, 739 
rejection, notice of ... . 157, 711 
retained, part, value recoverable 158 
return right of 712 
loss, how affected by T 157 

only remedy, when ... 157, 158, 711 
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SALE OR RETURN—contd. 
return impossible 156 
when necessary i 157 
risk ae - Sie eg 157, 226, 712 
custom as to 157 
time for return ... 156, 711 
receipt, runs from ... 157, 711 
seller's conduct affects ... 629 
trial, reasonable, allowed 158 
SAMPLE, sales " (see under Ge I implied). 595-600 
SAY " — 66, 67, 268, 269 
SECOND, —— Ü m ee - 173 
tender of delivery... 173, 174, 189-192, 273, 645 
of price 291 
SECURITY, genuineness, implied condilion of 608 
lien, effect of taking on - . 311, 312 
payment, by negotiable—see Payment. 
price paid for invalid, recovery of — 609 
sale of a ... 608, 609 
stoppage, effect of T on right of . iv 329, 332 
title, implied on Dä - Sp 592, n. 4, 608 
worthless, sale of a ... 120 
SELLER-—see Parties who can sell; Rights of seller: 
bailee of buyer, liability where . 224. 225 
lien, where , 313, 314 
carry on business, not bound to, to supply 
buyer as — T 60, 61 
dispositions of, in possession—see Parties. 
expenses of keeping buyer’s goods—see 
Expenses. 
property—see Property. 
SET OFF, account stated, on, is payment .. 288 
agent against, is not good against principal 281, 
719, 746 
except by estoppel . 719, 746 
assigned debt, of " SE - 741 
damages for breach of warranty in suit for 
price -- 637, 650 
payment, by (see Renette . 288, 292 
SEVERABLE CONTRACT oa 53, 504 
entire, but severable in performance ... = 506 
illegality of part 118 
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SEVERABLE CONTRACT—Cconíd. 


seller's lien, how affected by part payment under. 305, 315 


right to stop, under ... iss ge 329 

SHARES damages—see Damages. 
goods are ... "T us Ge as 123 
under s. 108 ... - ge 418 
tender of letter of allotment Be by usage e 609 
transfer of . - - Pes Se 123 
time of delivery of ... po -— D 574 
SHERIFF, warranty of title by ... ids ... 590, 591 
SHIP, arrest of to enforce stoppage ae e 394 
arrival of, contracts — on ...185, 200, n. 5, 578 
British, transfer of ... 3 - 123 


chartered by buyer, effect on right to pees 
Stoppage in Transit. 


clearance, of T se e 581 
lost, meaning of e I et A 70 
materials for, Bp in e "T - 151 
named, ex. a ane T Sep 582 
notice of name of, in EH to arrive... 580 
where contract to be void if lost. 185, 200, n. 5 

property, when it passes in incomplete ees 149-151 
stranded, sale of a ... ee ee Se 608 
time of tender of  ... ene ies T 574 
void, contract to be if jost  ... T" 185, 200, n. 5 
SHIPMENT, appropriation by  ... ge .. 193-200 
August-September ... is Bus .. 188, 189 
buyer's own ship in, effect on property Pis 348 
right of control reserved on ge jos 194 
right to stop, where vs -— 343, 348-350 
captain agent to receive not to accept goods on. 194 
is agent of party indicated by bill of lading. 205 
complete when es Soe TT js 194 
delivery in performance by ... ges .. 250-255 
effect when bill of lading taken SEN Se 194 
election, by in — 104, 184, 187, 193-200 
F.O.B. ... — Ss — «ve das 253 
July-August eee — - ene 262 
mode of a condition — UN 582 
buyer cannot demand change of . e 583 
monthly  ... aaa ida T sia 581 
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SHIPMENT—contd. 

notice of, when a condition ... Se 580 
place and mode of part of the Jep . 580, 581 
port, must be to correct 186 
property to pass on. " . 193, 194 
where charges to be paid by seller 195 
reservation of right of control on 194 
second, right to make where first rejected 188-190 
seller need not make er 582 
time of, a condition . 580, 581 
SHIPOWNER, duty, of, on notice of Des 393 
SHIPPED goods to be, meaning of 582 
SHOP, payment to assistant in or 281 
“sales in SE 158 
SILENCE, acceptance nire from, LEE, 630 
of goods sent of approval 156 
attornment inferred from when se 247 

fraud by, where equivalent to active misrepre- 
sentation ius 463 
SILENT, law where code 107 
SIMILAR goods not to be sold to Sa 583 
SOUNDNESS, meaning of 594 
provisions, implied condition in sales of ... 593-595 
SPECIAL PROPERTY distinguished from general ... 128 
transfer of ... ive Get Se 129 
unpaid seller has against wrong doer ... 742 
pledgee has T 128 

SPECIFIC GOODS, glass of BE Ze? be- 
tween, and unascertained ... .J 168, 229 
condition of fitness ... ges 610 
denomination ge M . 601, 603 
sample, conformity with ... ous 598 
conditional sale of s 143 
definition wae Sg ée 163 
description, sale of, by sue Ps 601, 602, 603 
passing of property, in, (see Property) 163 
perishing of Së -— Së . 120, 223 
warranty relating to es ... 488, 545-552, 603 
SPECIFIC PERFORMANCE .. 119, 714 
SPECIFICATIONS, conditions as to 582 


STAMPS, on contracts of sale 


117 
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STANDARD, where each item of goods sold to 
be of a iss 643 
STATUTE, compliance with ien a condition ius 586 
STATUTES—see Acts. 
of Frauds, repeal of in India ... D 664 
STATUTORY right, waiver of - bes 401, n. 5, 568 
waiver of condition to ... 401, s. 5 
STOPPAGE IN TRANSIT— 
against what, attached goods eg 337 
goods only gp ID 338 
carried by land or sea es 324 
insurance money, not isi T 339 
sub-purchaser's money ... .. 338, 339 
trust, goods sent on to sell. 333 334, 352 
against whom e e , e. 335-337 
insolvent buyer sis 323, 325, 335, 336 
assenting to stoppage --- 368, 369 
assignee of... — 325, 336, 337 
trustee in bankruptcy dee 336 
sub-purchaser M iua 339 
assents, where seller to cale to ... 240-34] 
bill of lading in name of, where ... 341 
estoppel, as to.. "i T 341 
sale to before the transit T 340 
seller, where, knows of saleto ... 340 
transferee of document of title - 325 
agreeing to pay seller Sos 340 
colluding with buyer ... 367, 381 
partner of buyer  ... m 340 
with notice ... sei .. 381, 382 
where no value given .. 416, 441 
where buyer is not insolvent ... . 336, 337 
subsequently becomes insolvent. 373 
account, running, when is payment  ... 330 


anticipation of end of transit, by buyer taking 
possession (see Duration of Transit). 356, 367, 369 


arrest of ship, enforced by  ... E 394 
arrival, at destination, does not end the transit. 358 
ascertained goods, documents of title it must 
refer to ... ae 380 
goods, must be, before transit can 
end ... " ies Ges 247 
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assent to sub-sale, effect of ~ 
attachment, effect of 


attornment of carrier, ends Ca Duration of 


346, 361-368 
376, 381, 382 


Transit)... 
bonå fide, transfer T : 
buyer, assent, must, to attornment of bailee 


compel, cannot, carrier to attorn before 
255, 361, 362 


. 368, 369 
ship belonging to, where delivery is on ... 


end of the transit 
position of insolvent 


seller may restrain effect of 
taking possession for the seller ... 
tortiously taking possession 


By whom 


account current, where 
agent of seller 
ratification of ünauthorised 

alien Sve 
carriers, general lien 
composition with insolvent effect of 
executory interest, where 
firm against a partner 
freight due where 
insolvency, where seller knew: of, before sale 
lien, mere, gives no right . 
peculiar to unpaid seller, or quast selier 
quasi selle: 

who is : 
seller cannot to T his buver 
security, effect of taking 
surety, may ... 
unauthorised persons 
unpaid, seller must be 
value, where paid (see Payment) 


carrier—see defeated, Duration, exercised. 
position of on notice Se 

claims, where there are conflicting 

construed, right, favourably, to seller 

countermand of authority to deliver distinguished 


from 


. 362, 368 


. 365, 366 


. 320, 325 


PAGE 


340-341 
337 


362 


343, 348 
349, 350 


. 349, 350 


360 


325-334 
330 
327 
327 
327 
337 
329 
328 
327 


328 
325 


325 
325-327 
328 


. 329, 332 


328 


. 327, 328 
323, 328, 329-332 


332 


. 395, 396 
- 395, 396 


324 


343 
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By whom—contd. 
Defeated, right how, ascertained, not till goods are. 247 


assent to sub-sale  ... .. 340, 371 
assignment of document of title, what sufficient. 371, 
376, 377 
after sale to the sub-buyer  ... 370, n. 2, 444 
of goods  ... T ge T" 371 
attachment . T |. .(.337 
bill of hd manier. ot bes Bill of Lading) 339, 376 
transferee with voidable title .. ss 327. 378. 
buyer or sub-buyer in name of, iaunaredat if 
carrier holds as such ... Se 376 
secus if ship is buyer’s unless effect Restrained: 349, 350 
bona fide, transferee ; E 376, 381, 382 
buyer's disposition of goods dues not affect  ... 370 
seller's assent thereto ... - .. 340, 371 
collusion, where there is i " - 381 
credit, transfer of document of title on 383 
delivery to buyer as owner by—see Duration of 
Transit. 
part, by P T . 256, n. 2 
document of title—see Document of Title. 
assignment of what sufficient. 370, 371, 376, 377 
after notice to stop m i 383 
after sale.. ies Së ... 370, n. 2 
buyer's possession | of " » - 367 
endorsed neither in blank nor to assigns ... 377 
fraud, obtained by nea nes 375, 377, 378 
goods where unascertained T m 380 
wrongfully delivered, when ... .. 379, 380 
meaning of a iu 372-376, 380 
notice of defect in tee s title a 381 
to stop, transfer of, after... eg 383 
onus of proving value given Se "T 376 
represent goods, must —- " ge 379 
reservation of oe ot disposal obs ja 342 
show title, must . ats pus ses 378 
stolen ... vas geg geg 377 
transfer what is enough Di EN ... 376, 377 
awful, must be ... T e. 376, 377 
subsequent to sale Sieg S. 370, n. 2 
while goods in transit së m 383 
J 
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STOPPAGE IN TRANSIT—contd. 
defeated, right, how, document of title—contd. 

two of aset dealt with  ... seg - 382 
unascertained goods, relating to  ... s 380 
unstamped a s m ipe 371 
value for pledge... e "T .. 383, 387 
antecedent debt — .. 4387-388 
bank crediting customer... = 388 
for transfer ‘ae - 370, 371, 376 
credit, sale on ... T m 383 
onus of proving - ane — 376 

voidable contract, obtained under S 377, 378 - 
what are not  ... Së — gen 380 
goods, dealing with ... oe v 370, 371, 372 
lien, not by a general geg sas - 337 
of banian - eg - e 338 
special bus is T .. 337, 338 
mortgage, effect of  ... ms € ... 385, 750 
notice of defect in transferrer's title... Se 381 
payment, notice of non Sek Së Di 381 
pledge, of documents of title .. " .. 383, 388 
agent, del credere, not entitled to A. s 388 
antecedent debt for ... is .. 387, 388 
bank giving credit for... M s 388 
bill of lading including other Be? T 385 
conditions of valid  ... - e 375 
document of title, must be of a in 383 
effect of iss vs T m 384 
marshalling ... T .. 385-387 
right how exercised after ges .. 383-384 
secure to, acceptances geg Se 387 
specific advance, must be for ... te 387 
value must be for en ees T 387 
possession of buyer, ends right e .. 370, 371 
security, effect of taking ee T .. 329, 332 
sub-buyer's name, bill of lading on  ... — 341 
sub-sale ... ius Res ës 339, 340, 370 
assent to " » " ... 340, 341 
before transit  ... - i .. 340, 341 
estoppel as to  .. Ek - SS 341 
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goods intermediate between, and specific .. 168, 229 
UNDIVIDED part, election as to ... iu ... 184, 198 
insurable interest in ... ... 166, 178 
sale of ge ës .. 163-166 


UNPAID SELLER, lien—see Lien. 
rights of—see Rights of Seller. 
stoppage—see Stoppage in Transit. 
what is—see Payment. 
UNSTAMPED, bill of lading - S - 307 
bought and sold notes m — iu 69 
USAGE-—see Trade Uage. 
VALUATION, of price by third parties. 125, 126, 575, 576 


agreement for sale depends on iss 125 

is generally only a Se 576 

arbitration, is not a... -— e 375, n. 2 

sale does not depend on ... . 125-126 

waiver of, no Sa as 125 

VALUE, implied contract to pay DN Ge goods. 125 
on acceptance of part of the goods, contract- 

ed for a - m . 230, 64 
measure of damages for breach of RE 

is based on  .. e — pns 688 

pledge to support a— 
to defeat stoppage ... sis .. 387, 388 
to transfer title e +57 


transfer of documents of title must t be for, to 
defeat seller's right to stop—see Stoppage. 
title, unauthorised sale to confer, must be for. 416, 441 


VALUELESS, where goods sold are s D 609 
VALUER, collusion between a party and  ... p 575 
delegate, authority, cannot ud T 575 

duty of pu Ss ge ang 576 

fairly, must act es m .. 575-576 

price, to fix... ; T . 125, 575 
responsibility in damages of T . 126, 576 

servant of one of the parties, where 575, 576 

VOID CONTRACTS ens e 117, 118, 568, 737 
illegal, part only  ... me - ae 118 
where no consent ... vee I See 452 


clxiv INDEX. 
PAGE 
VOID, contract to be if ship lost .. 185, n. 200, n. 580 
if condition not fulfilled, meaning of ... - 500 
VOIDABLE CONTRACT affirmed, can be --- o 454 
by suit for damages -- e ete a 743 
fraud or Müsrep resentation E e m 460 
option to avoid, time allowed for ven e. 453, 454 
transfer of documents obtained under .. . 377, 378 
voidable title passes to buyer on See we 451-455 
WAGERS (see Gaming) - Sen ... 117, 118 
WAIVER, accrued right of action. ef eem 566 
acts to be done by seller to specific seeds, 
necessary to pass the property weg ... 155, 156 
ascertainment of goods cannot be - 155, 156, 568 
acceptance of instalment is of right to singledelivery. 252, 
505 
carrier, by, of his lien, effect on right to stop --- 365, 366 
compensation, of right to ... " - 563 
condition of—see Condittons. 
conduct, by, inconsistent with the right waived. 111 
subsequent  ... SES See bus 516 
delay, by ..- E Ge geg 273 
demand for delivery of — A pi 257 
formal contract, of provision fora -.- ep 745 
lien of, by assent to sub-sale ... — Gg 317 
by credit being given ... p 306, 310, 311 
by part delivery oak -- T 314 
notice of ... Pus "v 498 
objections to s tender. of  ... Ss ... 273, 741 
onus of proving ges 575 
quantity, delivered, of Ebert dns to by dcceptance. 268 
repudiation, by Genk gë .. 524, 535 
of conditions see Conditions. 
where unaccepted or - 735 
rescind, of right to ... Se Ge e. +54, 564 
statutory right, of, a idi si 401, n. 5, 568 
of condition to a z .. 401, n. 5 
stoppage, of right to, by assent to sub- Si .. 340, 341 
part delivery by gës - ... 256, n. 2 
time, of, by delay ... ve oe M 746 
valuation of price, none as to p re 125 
voidable contract, right to avoid,a_..- i$ 454 
warranty of a "P — ges SE 566 
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PAGE 
WAREHOUSEKEEPER'S certificate "m " 316 
WAREHOUSEMAN, assent to hold as bailee, ends 
right to stop T bes 361 
attornment, estoppel of, by ... T: 245 
possession, goods * may be on 
transit... ane 345, 357-359 
surrender of varani right to demand 
on delivery e aa - 244 
WARRANT 
condition, subject to a " e ge 316 
delivery, for, requires bailee’s assent ... - 241 
even if bailee bound by law to deliver... 241 
distinguished from a delivery order... iss 447 
WARRANTY, agent's authority to give ses - 697, 5n. 1 
anterior to contract Lus bus . 478, 479 
breach of, fraudulent ie 488 
pleading as to defence to sult for the 
price see 297, 298, 360, 637, 650 
not where suit is on a bill or note .. 650, "n. 5 
promisee’s duty on ... us € 541 
circulars do not amount to  ... oe $us 743 
clause excluding ` v" eee 494, 746 
fraudulent conduct under T 495, 5.1 
collateral, parol proof of T ges — 479 
confusion as to meaning of .,. Ei ge 480 
condition, distinguished from ; Di 479 
rules to distinguish from (see Conditions). 
consideration, if given after sale, requires fresh... 478 
contract must be part of ies i “ee 477 
but not an essential part sis ivi 480 
damages for breach of—see Damages. 
defined jus eg T 480, 481, 482 
distinction between, and condition recognised 
in India Ges Sie 552 
between and 1epresentation  ... 472, 473, 477 
duration of See Wë m ... 639, 640 
expressly limited ` ... i ... 639, 711 
excluded, express, not bytermfor agent's approval. 577 
fraudulent breach of ex ims — 488 
implied, no, at Common Law v -— 585 
known defects, no implied against  ... ven 602-604 
made, how... Pes -— sus gä 478 


Google 
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WARRANTY—contd. PAGE 
meaning of.. .. 480, 548, 549 
as ST in the Contract Act . ... 480, 481 
parol evidence of SES - 479 
patent defects, not covered by ie .. 604-605 
performance must be strict , | 464 
receipt is not a 584 
parol evidence of a, dons not exclude e 57, f. 3. 
rejection, no right for breach of a 481 
representation distinguished from 477 
specific goods, relating to — ... - 488, 545—552 
waiver of by prevention or thelike  ... .. 521, 566 
compensation for, of, see Damages. 
condition, makes term similar to a. — 562, 563, 564 
effect of walver of gi nes .. 565, 566 
writing no need for ... e - suis 571 
WEIGHING to ascertain price s -— .. 152, 153 
for buyer's satisfaction es ges . 147, 155 
WHO MAY SELL (see Parties) - 136 
WITH ALL FAULTS, contract for goods with ^. $95, 496 
WITHOUT RESERVE ... € Ss 716, 728, 732 
auctioneer's authority to sell ... Se 716 
effect of sale m 716 
WORK AND LABOUR, contract ‘for distinguished 
form a sale sei .. 133, 134 
WRIT, anything done after issue ob. is relevant 400 
tender of payment good before issue of ... 294, 400 
WRITING, assignment when necessary for ... 114 
contracts of sale require no 109 
except as to copyright and Shares 123 
printing, differing from—see Interpretation. — 49, 50, 736 
WRITTEN CONTRACT, agreement collateral to may 
be proved by parol Sie 479 
construction of, (see I abre anoni. 
correction of errors in 49 
correspondence, made by ; 39 
document may be shown by evidence iot to be : a. 56,57, 
109, 737 
evidence as to ve Se 32 
representation in writing not — HQ part of a. 477 
warranty, cannot be added to, by parol— 
unless collateral ` ... ns 479 
extended, cannot be by parol ... “ee 479 
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